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SEVENTH  YEAR  OF  THE  STATE. 


No.  9325. 

HiLEMAN,  Administrator,  v.  Hileman. 

Husband  AND  Wife. — Contract. —  Wif^s  Separate  Property, — ^Under  statutory 
provisions  that  a  wife's  separate  property  shall  remain  her  own,  and  that 
she  may  contract  concerning  it,  or  part  with  it,  only  with  the  consent  of 
the  husband,  her  contract  with  the  husband  does  not  bind  her. 

Same. — Statute  cf  LimUations. — Truat  and  Trtutee. — Demand, — If  a  wife  sue 
her  husband  or  the  administrator  of  his  estate  upon  his  express  promise 
to  repay  money  receiyed  of  her,  the  statute  of  limitations  may  be  pleaded ; 
but  if,  disregarding  the  contract,  she  treat  him  as  a  trustee,  as  she  may, 
the  statute  affords  no  defence  until  after  demand  and  refusal  to  account, 
or  the  equivalent  thereof. 

Same. — Piesumpthn, — Hiuha'nd  a  Truiiee, — ^The  presumption  under  the 
statute  is  that  the  money  or  property  of  a  wife  acquired  by  descent,  de- 
vise or  gift,  remains  her  separate  property,  and  that,  if  the  husband  takes 
the  possession  and  management  thereof,  he  does  it -as  trustee  for  her. 

Same. — If  a  husband  collect  or  receive  moneys  owing  or  belonging  to  his 
wife,  or  instead  thereof  take  up  and  cancel  his  own  obligations,  he  is 
accountable  to  lier. 

Same. — Adv(mceimeni  to  Daughter  by  Giving  Oredit  to  Hiifhand. — If  a  father 
make  an  advancement  or  gift  to  his  daughter  by  reducing  the  price  of 
land  conveyed  to  her  husband,  the  latter,  in  the  absence  of  an  express 
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promise,  is  not  liable  to  his  wife,  as  trustee  or  otherwise,  for  the  amount 
of  the  reduction. 
Pleadinq. — Claim  Against  Eatale. — A  formal  complaint  is  not  necessary 
in  prosecuting  a  clai^  against  an  estate. 

From  the  Madison  Circuit  Court. 

CI  L.  Henry  and  W.  S,  Diven,  for  appellant, 
J.  W,  Sanaberry,  M.  A.  Chipman  and  H,  G,  Ryan,  for  ap-- 
pellee. 

Woods,  C.  J. — The  appellee  obtained  judgment  for$l,131.- 
90,  upon  a  complaint  charging  that  the  appellant's  intestate^ 
Robert  Hileman,  died  "  indebted  to  her  for  certain  trust  funds 
he  had  and  held  during  his  life  and  at  the  time  of  his  death 
for  her  use  and  benefit."  With  the  complaint  is  the  follow- 
ing bill  of  particulars : 
"  June,  1864,  to  cash  credited  on  indebtedness  of 

Robert  Hileman %   300.00 

Oct.  19th,  1865,  from  Paul  Mauls,  adm'r  .    .    .    •  315.00 

*     *     *     (Items  amounting  to) 463.33 

March  20th,  1877,  to  cash  received  from  the  es- 
tate of  Marion  Tillson 225.00 

"Total  amount  so  received  in  trust  ....  $1,303.33/'^ 

It  is  claimed  that  the  verdict  is  not  supported  by  the  evi- 
dence and  is  contrary  to  law,  and  that  the  damages  are  ex- 
cessive. 

The  evidence  shows  that  the  appellee  and  the  decedent  were 
husband  and  wife ;  that  the  decedent,  while  in  life,  purchased 
a  tract  of  land  of  the  appellee's  fether,  and  that  as  a  gift  or 
advancement  to  the  appellee,  on  her  share  in  her  father's  estate, 
the  price  of  the  land  was  made  less  by  $300  than  otherwise 
it  would  have  been,  and  for  the  remainder  of  the  purchase- 
money,  not  otherwise  paid,  the  decedent  made  his  notes  to 
the  vendor.  This  is  all  the  evidence  in  support  of  the  first 
item  of  the  bill  of  particulars. 

In  respect  to  the  second  it€m,  the  evidence  shows  the  death 
of  the  appellee's  father,  and  that,  upon  or  in  the  course  of  the 
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settlement  of  his  estate,  there  was  coming  to  her,  as  an  heir, 
a  sum  equal  to  the  amount  of  that  item,  and  that  for  that 
amount  the  deceased  received  and  took  up  one  of  his  not^s 
given  for  the  purchase-money  of  the  land  aforesaid ;  and,  in 
support  of  the  last  item,  it  is  shown  that  the  appellee  was  en- 
titled to  a  legacy  under  the  last  will  of  Marion  Tillson,  and 
that,  instead  of  receiving  the  money,  her  husband  took  a  credit 
for  the  amount  on  another  of  the  notes  aforesaid,  which,  upon 
the  settlement  of  the  estate  of  the  appellee's  father,  had  gone 
into  the  hands  of  the  said  Marion  Tillson. 

Upon  these  &cts  it  is  insisted,  and  we  think  correctly,  that 
in  respect  to  the  first  item,  the  claim  of  the  appellee  can  not 
be  sustained.  There  is  nothing  whatever  in  the  evidence  to- 
show  an  agreement  or  understanding  that  the  husband  should 
account  for  or  pay  to  the  wife  the  sum  so  allowed  him  as  a 
reduction  upon  the  price  of  the  land ;  and,  in  the  absence  of 
such  an  agreement  or  understanding,  there  is  no  principle  of 
law  which  raises  a  promise  to  pay,  nor  of  equity  which  either 
creates  a  trust  in  her  favor  in  the  land  itself,  or  makes  the 
husband  liable  for  so  much  money  received  in  trust  for  her. 
The  transaction  amounted  to  a  gift  to  the  husband. 

In  respect  to  the  second  and  last  items,  it  is  claimed  that 
the  evidence  fails  because  it  does  not  show  that  the  intestate 
received  money  or  funds  as  charged  in  the  complaint,  but 
only  credits  on  his  own  notes. 

If  the  strict  rules  of  pleading  were  applicable,  this  posi- 
tion would  perhaps  be  maintainable;  but  it  has  been  held 
that  a  formal  complaint  is  not  necessary  in  prosecuting  a 
claim  against  an  estate,  a  succinct  statement  of  the  nature 
and  amount  of  the  claim  being  all  that  the  statute  requires.. 
Ginn  V.  Collins,  43  Ind.  271 ;  Post  v.  Pedrick,  52  Ind.  490.. 
The  complaint  in  this  instance,  besides  the  bill  of  particu- 
lars, shows  the  sources  from  which  the  money  was  received 
by  the  intestate,  and  neither  he  nor  his  representative  ought 
to  be  heard  to  say  it  was  not  money,  merely  because  it  con- 
sisted of  his  promises  to  pay  money  taken  up  instead  of  the- 


4      SUPREME  COURT  OF  INDIANA, 

Hileman,  Administrator,  v.  tlileman. 

money  itself.  Having  taken  his  own  not^s,  in  lieu  of  money 
•coming  to  his  wife,  and  having  presumably  cancelled  or 
-flestroyed  the  notes,  instead  of  holding  them  for  her  use  or 
turning  them  over  to  her,  as  he  ought  to  have  done,  he  may, 
without  great  impropriety  of  averment,  be  charged  as  hold- 
ing the  amount  of  the  notes  in  trust  for  her. 

In  respect  to  the  other  items,  there  is  sufficient  evidence  to 
show  that  the  deceased  received  the  amounts  in  money  either 
from  the  appellee  or  from  others  for  her ;  and  those  items,  ad- 
«ded  to  the  second  and  last,  make  the  sum  of  $1,003.33  and  leave 
but  $127.57  of  the  verdict  to  be  accounted  for,  without  con- 
sideration of  the  first  item  in  the  bill  of  particulars.  The 
verdict  was  not  rendered  until  after  the  lapse  of  two  years  and 
three  months. from  the  granting  of  letters,  and  interest  for  that 
time,  added  to  the  principal  sum  above  named,  approximates 
very  nearly  the  damages  awarded. 

A  number  of  exceptions  were  saved  in  reference  to  the  giv- 
ing, refusing  and  modifying  of  instructions ;  but  the  single 
^question  presented  arises  upon  the  sixth  instruction  given  at 
the  instance  of  the  appellee,  >vhich  reads  in  this  wise: 

"  The  presumption  of  law  under  our  statute  is  that  the  money 
and  property  of  the  wife,  that  she  has  during  her  marriage 
:acquired  by  descent,  devise  or  gift,  remains  her  separate  prop- 
erty or  money,  even  aft;er  her  husband  has  taken  possession  of 
the  same  and  assumed  the  management  and  control  of  it,  and 
that  he  in  good  faith  holds  the  same  for  her  use  and  benefit ; 
and  before  you' can  find  the  contrary  in  this  case,  you  must  be 
satisfied,  by  evidence  sufficient  to  overcome  that  presumption, 
that  such  money  or  property  was  allowed  to  pass  into  the 
hands  of  her  husband  with  the  intention  to  make  a  gift  of  the 
same  to  him." 

This  is  in  accord  with  the  declaration  in  Reso?*  v.  ReaoTf  9 
Ind.  347,  where  it  is  said :  "  We  mav  remark  that  it  has  been 
often  held  that  husband  and  wife  were  not,  during  the  mar- 
riage, capa^)le  of  making  contracts  with  each  other,  without 
the  intervention  of  a  trustee,  whi.ch  would  be  enforced  at  law 
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{Doe  V.  Hurd,  7  Blackf.  b\0.— Fletcher  \\  3fanmr,  5  Ind.  267)  ; 
but  it  has  also  been  decided  that  courts  of  equity  will  hold 
the  husband  and  his  heirs  trustees  of  the  wife's  separate  prop- 
erty, if  he  take  possession  of  it  in  any  other  way  than  by  gift,, 
express  or  implied."  In  support  of  this  are  cited  Bamett  v. 
Goings,  8  Blackf.  284 ;  ToUen  v.  McManus,  5  Ind.  407 ;  WU- 
kins  V.  Miller,  9  Ind.  100 ;  Taggard  v.  TalcoU,  2  Edw.  Ch.  628.. 

The  exact  objection  made  by  the  appellant  to  the  instruc- 
tion  is  that  it  omits,  and  by  implication  at  least  excludes,  the 
proposition  that  the  appellee  might  have  loaned  her  money 
to  her  husband,  and,  if  so,  could  not  recover  it  in  this  action,, 
because  in  such  case  the  right  of  action  had  been  barred  by 
lapse  of  time,  which,  by  force  of  statutory  provision,  was  avail- 
able to  the  appellant  under  his  plea  in  general  denial,  with- 
out special  plea.  Niblaek  v.  Goodman,  67  Ind.  174.  See  R.. 
S.  1881,  sec.  2324. 

Many  cases  may  be  found  wherein  it  has  been  held  or  said 
that  a  wife  may  loan  money  to  her  husband,  and  so  make  him 
her  debtor  in  equity,  but  it  is  clear  that  at  com  mon  law  there  caa 
be  no  binding  contracts  between  husband  and  wife ;  and  where 
it  has  been  provided  by  statute  that  her  separate  property  shall 
remain  her  own,  and  she  is  authorized  to  make  contracts  con- 
cerning it,  or  to  part  with  it,  only  with  the  consent  of  the  hus- 
band, any  attempt  at  making  a  contract  Avith  him  must  be 
without  binding  force  upon  her.  1  R.  8.  1876,  p.  550,  sec. 
5 ;  p.  412,  sec.  5 ;  cases  supra.  See,  also,  Dayton  v.  Fisher,. 
34  Ind.  356 ;  Davis  v.  Davis,  43  Ind.  561 ;  Smith  v.  Smith,  80 
Ind.  267;  Bassett  v.  Bassett,  112  Mass.  99;  Jaycox  v.  CWd- 
well,  51  N.  Y.  395 ;  Savage  v.  (yNiel,  44  N.  Y.  298 ;  Campbell 
v.  Campbell,  21  Mich.  438 ;  Thorns  v.  Thorns,  45  Miss.  263 ; 
Ximines  v.  Smith,  39  Tex.  49 ;  Monroe  v.  May,  9  Kan.  466. 

It  may  be  that  in  case  of  an  express  promise  of  a  husband 
to  repay  to  his  wife  money  received  or  borrowed  of  her,, 
though  not  bound  by  the  contract  herself,  she  can,  if  she 
chooses,  enforce  it  against  him,  and  that,  in  a  suit  brought  for 
that  purpose,  the  statute  of  limitations  can  be  pleaded  to  the- 
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action ;  but,  on  the  other  hand,  we  deem  it  also  clear  that  she 
may  in  such  case  disregard  the  contract  entirely,  and  treat  her 
husband  aft  holding  in  trust  for  her  the  money  or  property  of 
•which  he  shall  have  obtained  possession ;  and,  this  being  so, 
the  statute  of  limitations  does  not  commence  to  run  until  a 
<]emand  has  been  made  upon  the  trustee,  or  until  there  has  been 
a  repudiation  of  the  trust.  "  It  does  not  bar  so  long  as  the  trust 
is  continuing  and  acknowledged."  Rayviond  v.  Simonson,  4 
Blackf.  77 ;  Smith  v.  CcUloway,  7  Blackf.  86 ;  Cunningham  v. 
McKindley,  22  Ind.  149;  AlbeH  v.  State,  ex  rely  65  Ind.  413. 

It  follows  that  if  the  instruction  be  conceded  to  be  inac- 
curate in  the  respect  suggested,  the  error  was  harmless.  By 
the  form  of  the  complaint,  the  appellee  elected  to  treat  her 
husband  as  a  trustee  of  the  moneys  for  which  she  made 
claim  against  his  estate,  and,  even  if  upon  the  ev^idence  ad- 
duced the  jury  might  have  found  that  a  loan  was  intended, 
and  that  the  husband  promised  to  repay — facts  of  which  there 
is  certainly  no  explicit  evidence,  and  the  circumstantial  evi- 
dence, if  any,  very  meager — it  would  have  been  immaterial 
in  respect  to  the  statute  of  limitations,  because  there  is  no 
•evidence  whatever  upon  which  it  can  be  claimed  that  the 
trust  had  been  denied  or  a  demand  made  before  the  death  of 
the  appellant's  intestate,  and  the  action  w*as  brought  within 
three  years  thereafter. 

Judgment  affirmed. 


No,  9186. 

Heck  v.  Fink  et  al. 

Sheriff's  Sale. — Notice. — Equity. — A  purchaser  of  the  legal  title  to  lands 
at  a  sheriff's  sale,  who,  before  completing  his  purchase,  receives  notice  of 
an  equity  in  the  lands  held  by  another  than  the  execution  defendant, 
takes  subject  to  such  equity. 

From  the  Lake  Circuit  Court. 
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M,  Wood  and  T.  J.  Wood,  for  appellant. 

NiBLACK,  J. — This  was  a  suit  by  Matilda  Fink  and  Mar- 
garet  Bierlin  against  Christian  Heck,  Henry  Sasse,  Sr.,  Leon- 
ard Bierlin,  Edward  P.  Farley,  John  Ruschli,  and  a  consid- 
erable number  of  other  persons,  to  obtain  the  legal  title,  and 
to  have  the  same  quieted,  to  lot  No.  15,  in  Nicholas  addition 
to  the  town  of  Crown  Point,  in  Lake  county. 

The  court  tried  the  cause  w^ithout  a  jury,  and  first  made  a 
iinding  that  the  defendants  Farley  and  Ruschli  had  certain 
interests  in  the  lot  which  were  entitled  to  be  protected  against 
the  claim  of  the  plaintiffs,  and  decreed  accordingly. 

As  between  the  plaintiffs  and  the  defendants  Heck  and 
Sasse,  the  court  made  a  special  iinding  of  the  facts,  which  may 
be  stated  as  follows : 

That,  in  the  year  1861,  the  plaintiff  Margaret  Bierlin  was 
the  wife  of  one  Charles  Fink ;  that  in  that  year  the  said  Charles 
purchased  the  lot  in  controversy  of  one  Major  Allman  for  the 
sum  of  $250,  for  which  he  executed  three  promissory  notes, 
receiving  in  return  a  title-bond  for  the  lot  from  the  said  All- 
man  ;  that  the  said  Charles  took  possession  of  the  lot  under 
the  title-bond,  and  fenced  it  in,  as  well  as  planting  trees  upon 
it,  and  afterwards  paid  about  $61  of  the  purchase-money  ;  that 
the  said  Charles  died  in  the  year  1863,  leaving  the  said  Mar- 
garet as  his  widow,  and  the  said  Matilda  as  his  only  child  and 
lineal  descendant,  she  being  also  the  child  of  the  said  Margaret, 
and  being  seized  of  the  lot  in  suit  in  the  manner  above  stated, 
as  well  as  the  owner  of  other  property;  that,  in  1864,  the 
plaintiff  Margaret  intermarried  with  the  defendant  Leonard 
Bierlin,  with  whom  she  has  ever  since  lived  as  his  wife ;  that 
after  his  marriage  with  the  said  Margaret,  the  said  Leonard, 
without  any  assignment,  either  legal  or  equitable,  of  the  title- 
bond  to  him,  paid  the  balance  due  on  the  purchase-money  of 
the  lot  out  of  his  own  means,  said  balance  being  about  the 
sum  of  $265,  and,  on  the  12th  day  of  September,  1868,  with- 
out the  knowledge  or  consent  of  either  one  of  the  plaintiffs, 
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took  a  deed  for  the  lot  in  his  own  name,  which  deed  was  duly- 
recorded  on  the  6th  day  of  April,  1872 ;  that,  in  the  year  1867, 
the  said  Leonard  and  the  said  Margaret  sold  and  conveyed 
another  tract  of  land,  of  which  the  said  Charles  died  seized, 
for  the  sum  of  $2,000,  which  sum  the  said  Leonard,  at  the  in- 
stance of*the  plaintiffs,  expended  and  used  in  the  erection  of 
a  dwelling-house,  and  in  making  other  improvements,  on  the 
lot  described  in  the  complaint;  that  said  dwelling-house  was 
erected  in  1869,  and  has  ever  since  been  occupied  as  a  family 
.  residence  by  the  plaintiffs  and  the  said  Leonard ;  that,  in  the 
year  1875,  the  said  Leonard  became  indebted  to  the  defend- 
ant Heck,  upon  a  promissory  note  on  which  he,  the  said  Heck, 
took  a  judgment  for  $150  and  costs  of  suit,  in  the  Lake  Cir- 
cuit Court,  in  1876,  against  the  said  Leonard ;  that  in  the 
year  1875  the  said  Leonard  also  became  indebted  to  the  de- 
fendant Sasse,  upon  a  promissory  note  on  which  one  Lehman 
was  surety,  and  upon  which  Sasse  obtained  judgment  in  the 
same  court,  in  the  year  1879,  for  the  sum  of  $100  and  costs 
of  suit;  that,  on  the  23d  day  of  March,  1879,  Heck  caused 
the  lot  sued  for  to  be  exposed  to  sale  by  the  proper  sheriff 
upon  an  execution  issued  upon  his  judgment,  and  bid  in  the 
lot  as  the  purchaser  thereof,  for  the  amount  of  principal,  in- 
terest and  costs  due  on  the  judgment;  that,  at  the  time  he  bid 
in  the  lot.  Heck  had  no  notice  or  knowledge  of  the  alleged 
equitable  claim  of  the  plaintiffs  to  the  same,  but  that,  on  the 
22d  day  of  April,  1879,  before  he  had  receipted  the  execution 
or  judgment,  or  paid  any  money  upon  his  purchase,  he  re- 
ceived notice  that  tlie  plaintiffs  claimed  to  be  the  equitable 
owners  of  the  lot  under  the  title-bond. 

Upon  these  facts  the  court  came  to  the  conclusion  that  the 
title  of  the  plaintiffs  was  paramount  to  the  Hens  of  both  Heck 
and  Sasse,  and  that  both  of  the  last  named  persons  should 
be  enjoined  and  inhibited  from  setting  up  any  lien,  claim  or 
title  to  the  lot  in  dispute,  adverse  to  the  plaintiffs,  under  their 
respective  judgments,  or  any  sale  upon  any  execution  thereon* 
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Heck  and  Sasse  severally  excepted  to  the  conclusion  of  law 
at  which  the  court  arrived. 

Judgment  was  thereupon  rendered  in  favor  of  the  plain- 
tiffs in  accordance  with  the  conclusion  of  the  court  as  above 
stated,  and  quieting  the  title  of  the  plaintiffs  as  against  all 
the  defendants  except  Farley  and  Ruschli,  above  named. 

Heck  alone  has  appealed,  and  the  only  question  we  are  re- 
quired to  decide  is,  did  the  court,  as  to  him,  err  in  the  legal 
conclusion  at  which  it  arrived  upon  the  facts  presented  by 
the  special  finding? 

It  is  now  well  settled,  and  so  well  settled  as  to  have  be- 
come practically  an  elementary  principle  in  the  law  govern- 
ing real  estate,  that  land  in  the  hands  of  a  purchaser  is  charge- 
able with  all  the  claims,  whether  legal  or  equitable,  which 
third  parties  may  have  upon  it,  of  which  such  purchaser  may 
have  had  notice  before  the  completion  of  his  contract.  Hil- 
Hard  Vendors,  398 ;  Hunter  v.  Bal£s,  24  Ind.  299 ;  Earle  v. 
Peterson,  67. Ind.  503. 

In  referring  to  the  notice  necessary  to  charge  land  in  such 
cases  in  the  hands  of  a  purchaser,  Sugden  on  Vendors,  at  page 
752,  says :  "  Notice,  before  actual  payment  of  all  the  money, 
although  it  be  secured,  and  the  conveyance  actually  executed, 
or  before  the  execution  of  the  conveyance,  notwithstanding 
that  the  money  be  paid,  is  equivalent  to  notice  before  the  con- 
tract." Lewis  V.  Phillipsy  17  Ind.  108;  Walker  v.  Gox,  25 
Ind.  271 ;   Wilson  v.  Hunter,  30  Ind.  466. 

This  court  has  in  effect  decided  that  the  doctrine  as  to  no- 
tice, or  the  want  of  notice,  of  claims  of  third  parties,  is  ap- 
plicable as  well  to  purchasers  of  reial  estate  upon  execution 
as  to  persons  purchasing  at  private  sale,  and  the  conclusion 
reached,  in  that  respect,  is  one  which  we  think  ought  to  be 
adhered  to  in  cases  like  the  one  at  bar.  Glidewell  v.  Spaugh, 
26  Ind.  319;  Milner  v.  Hyland,  77  Ind.  458. 

As  the  court  found  that  Heck  received  notice  of  the  equit- 
able title  of  the  plaintiffs  before  he  completed  his  purchase 
of  the  lot  on  his  execution  against  Bierlin,  it  was  justified  in 
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reaching  the  conclusion  that  the  tit]^  of  the  plaintiffs  was 

superior  to  any  right  which  he,  Heck,  had  acquired  under 

the  sheriff's  sale. 

The  judgment  is  affirmed,  with  costs. 

Opinion  filed  at  the  May  term,  1882. 

Petition  for  a  rehearing  overruled  at  the  November  term,  1882. 


— ^- 


No.  8955. 

m  flflSl  Wilson  et  al.  v.  The  Town  of  Monticello. 

Ifie     75  Principal  and  Surety. — B(md. — Agent.— Tovm. — Convei'sion, — Belease  of 

Surety. — Pleading. — Consideration.^  Estoppel. — Fraud. — Demand. — Account- 
ing.— JFVarftce. — An  incorporated  town,  having  bonds  outstanding,  issued 
to  raise  funds  to  erect  a  school-house,  executed  new  bonds,  at  a  lower  rate 
of  interest,  with  a  view  to  refund  its  debt,  and  appointed  an  agent  to  sell 
them.  Afterwards  the  agent  returned  a  part  of  these,  and  then,  in  con- 
sideration that  he  might  retain  those  not  returned,  and  that  those  re- 
turned would  be  again  entrusted  to  him  to  negotiate  and  with  the  pro- 
ceeds take  up  the  old  bonds,  he  gave  bond  with  sureties,  conditioned  to 
perform  said  duties,  and  to  account  after  a  fixed  date,  it  being  recited  in 
the  bond  that  the  securities  were  "  this  day  delivered  "  to  him.  He  be- 
came a  defaulter  and  fled  to  parts  unknown. 

Held,  that  a  complaint  by  the  town  on  the  bond,  alleging  the  above  facts, 
was  good  on  demurrer. 

Heldf  also,  that  the  bond  was  executed  on  a  concurrent  and  not  a  past  con- 
sideration! 

Held,  also,  that  neither  the  agent  nor  his  sureties  could  question  the  va- 
lidity of  either  the  old  or  new  bonds,  or  the  right  of  the  town  to  the 
proceeds  of  the  latter. 

Hdd,  also,  that,  the  agent  having  absconded  to  parts  unknown,  a  demand 
upon  him  was  excused. 

Held,  also,  that  an  answer  by  the  sureties,  that  before  the  commencement 
of  the  suit  it  was  known  to  the  plaintiff  that  the  agent  had  converted 
the  bonds  to  his  own  use,  and  that  it  did  not  inform  the  sureties,  was 
bad  on  demurrer. 

Held,  also,  that  an  answer,  denying  that  any  demand  for  an  accounting 
had  been  made  on  the  agent,  was  bad  on  demurrer. 
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Held,  also,  that  an  answer  by  the  BuretieF,  denying  the  delivery  of  the  bond 
sued  on,  is  embraced  in  the  general  denial,  and  where  the  latter  is 
pleaded  there  is  no  available  error  in  sustaining  a  demurrer  to  the 
former. 

Hddy  also,  that  an  answer  by  the  sureties,  that  the  plaintiff  knew  and  con- 
cealed from  them  the  fact  that  the  ugent  had,  before  the  bond  was  exe- 

•  cuted,  disposed  of  the  securities  nut  returned,  and  also  represented  to 
them  that  he  then  had  them  in  his  hands,  whereby  they  were  deceived 
and  induced  to  become  sureties,  was  not  embraced  in  the  general  de- 
nial, nor  in  an  answer  alleging  want  of  consideration,  and  was  a  good 
defence. 

Held,  also,  that  by  the  terms  of  the  bond  the  sureties  were  liable  only  for 
the  securities  delivered  to  the  agent  on  and  after  its  date. 

Practice. — Supreme  Court. — Where  a  good  defence  has  been  erroneously 
stricken  out,  the  Supreme  Ck)urt  will  reverse  the  cause,  and  will  not  ex- 
amine the  evidence. 

From  the  Jasper  Circuit  Court. 

/.  ApplegaUy Palmer ^  A,  W.  Reynolds  and  E.  B.  Sel- 
lers, for  appellants. 

H.  P.  Oioensy  W.  E,  Uhl  and  D.  P.  Baldwin,  for  appellee. 

Elliott,  J. — The  first  paragraph  of  the  appellee's  jcora- 
plaint  alleges,  that  in  the  month  of  May,  1878,  it  had  out- 
standing, in  the  hands  of  bona  fide  holders,  bonds  to  the 
amount  of  $21,000,  which  had  been  executed  for  the  purpose 
of  raising  money  to  erect  a  school-house ;  that,  for  the  pur- 
pose of  substituting  for  these  bonds  others  bearing  a  lower 
rate  of  interest,  the  appellee  appointed  Joseph  C.  Wilson  an 
agent  to  negotiate  and  sell  bonds  issued  by  its  board  of  trus- 
tees, and  placed  in  his  hands  bonds  to  the  amount  of  $21,000 ; 
that  afterwards,  in  September  of  the  same  year,  the  board  of 
trustees  directed  Wilson  to  return  the  bonds  in  his  hands,  and 
that  he  did  return  part  of  them ;  that  on  the  3d  day  of  Feb- 
ruary, 1879,  in  consideration  that  appellee  would  again  place 
in  his,  Wilson's,  hands,  the  bonds  returned  by  him  and  permit 
him  to  negotiate  them  and  pay  the  outstanding  bonds,  the  ap- 
pellants executed  their  bond,  in  which  is  written  the  follow- 
ing: "The  conditions  of  the  above  obligation  arq  such,  that, 
whereas  the  trustees  of  the  said  town  have  this  day  delivered 
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to  the  above  bound  Joseph  C.  Wilson  the  bonds  of  said  town^ 
amounting  to  $21,000,  to  be  by  him  sold  or  exchanged  for 
old  bonds  heretofore  issued  by  the  board  of  trustees  of  said 
town :  Now,  if  the  said  Joseph  C.  Wilson  shall  account  to, 
and  pay  over  to  the  board  of  trustees  all  money  derived  from 
the  first  above  mentioned  bonds,  deliver  to  the  said  board  or 
said  treasurer  all  old  bonds^  taken  by  him  in  exchange  for 
said  first  mentioned  bonds  and  return  to  said  board  all  bonds 
undisposed  of  when  called  upon  by  said  board  of  trustees 
after  July  9th,  1879,  then  this  bond  shall  be  void,  else  to  re- 
main in  full  force  and  effect  in  law."  It  is  further  alleged 
that  the  appellee  did,  on  the  3d  day  of  February,  1879,  ac- 
cept the  obligation  executed  by  appellants,  and  did  deliver  to 
Wilson  one  hundred  and  thirty  bonds  of  the  denomination 
of  $100  each,  and  clid  consent  that  he  might  retain  the  eighty 
bonds  theretofore  delivered  to  him;  that  prior  to  the  3d  of 
February,  1879,  Wilson  had  sold  sixty  of  the  eighty  bonds 
not  delivered  under  the  order  of  the  trustees ;  that  he  then 
had  in  his  possession  ^$6,000,  which  he  had  received  for  thet 
bonds  sold  by  him.  The  facts  constituting  the  breach  of  the: 
bond  are  properly  stated. 

The  complaint  shows  that  the  bond  was  executed  upon  a 
concurrent  and  not  upon  a  past  consideration,  and  that  such 
a  consideration  will  support  a  contract  is  one  of  the  plainest 
rules  of  elementary  law.  The  agreement  that  Wilson  might 
retain  what  he  had  already  received  was  not,  as  counsel  suj)- 
pose,  a  past  consideration.  A  creditor  who  agrees  to  allow 
his  debtor  to  retain  property  or  money  already  in  his  hands, 
supplies  a  consideration  for  a  contract,  and  this  is  so  although 
no  specific  time  is  agreed  upon.  Wills  v.  Ross,  77  Ind.  1  (40 
Am.  R.  279) ;  Hakes  v.  Hotchkiss,  23  Vt.  231 ;  Oldershaw  v. 
King,  2  H.  &  N.  517.  But  there  was  a  delivery  of  bonds  at 
the  time  the  bond  was  executed,  and^this  makes  the  complaint 
good  for  part,  at  least,  of  the  relief  demanded,  and  this  enables 
it  to  repel  the  demurrer.     Bayless  v.  Glenn,  72  Ind.  5. 

It  is  contended  that  the  town  of  Monticello  had  no  author- 
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ity  to  issue  the  bonds  placed  in  Wilson's  hands,  and  that, 
therefore,  his  sureties  are  not  liable  on  the  obligation  sued 
on.  We  think  the  sureties  are  not  in  a  situation  to 
question  the  authority  of  the  town  to  issue  the  bonds  placed 
in  Wilson's  hands  as  its  agent  under  his  agreement  to  use 
them  in  payment  of  its  outstanding  indebtedness.  It  is  a 
^miliar  doctrine  that  an  agent  who  receives  money  on  account 
of  his  principal  can  not  escape  an  accounting  upon  the  ground 
that  his  principal  had  no  right  to  engage  in  the  transaction 
which  yielded  the  money.  There  are  many  cases  extending 
this  rule  to  sureties,  upon  the  ground  that  when  the  principal 
is  bound  so  also  is  the  surety.  In  City  of  Indianapolis  v. 
Skeefiiy  17  Ind.  628,  the  fects  were  that  Skeen  was  appointed 
the  agent  of  the  city  to  negotiate  its  bonds ;  he  pledged  them 
and  refused  to  account  for  the  proceeds,  and  the  court  held 
that  neither  he  nor  the  sureties  upon  the  bond  which  he  had 
executed  for  the  faithful  performance  of  his  trust  could  be 
heard  to  say  that  the  municipality  had  transcended  its  power 
in  issuing  the  bonds  placed  in  his  hands.  In  the  case  of 
Supervisory  etc,,  v.  Bates,  17  N.  Y.  242,  a  like  principle  was  de- 
clared and  enforced.  The  court  there  said  :  "  But,  however 
illegal  the  proceedings  of  the  board  of  supervisors  may  have 
been,  Sherry  was  not  at  liberty  to  deny  their  validity.  He 
accepted  the  appointment  of  treasurer,  and  undertook,  as  the 
agent  of  the  board,  to  execute  the  power  conferred  upon  him. 
The  defendant  also,  as  the  surety  of  Sherry,  agreed  with  the 
board  of  supervisors  that  he  should  faithfully  account  for  such 
moneys  as  should  come  into  his  hands  as  such  agent.  Though 
called  treasurer,  he  was  in  fact  the  agent  of  the  board  of  super- 
visors ;  and  both  he  and  his  sureties  are  precluded  from  ques- 
tioning the  power  of  the  board,  as  principals,  to  confer  upon 
him  the  authority  under  which  he  acted."  People  v.  Norton, 
o  Seld.  176,  and  State  v.  CUy  of  Buffalo,  2  Hill,  434,  are  cited 
by  the  court,  and  fully  sustain  its  decision.  In  other  States  the 
general  doctrine  has  received  unqualified  approval.  Boehmer 
v.  County  of  Schuylkill,  46  Pa.  St.  452 ;  Wylie  v.  Gallagher,  46 
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Pa.  St.  205 ;  McLean  v.  State,  8  Heiskell,  22,  vide  opinion,  p. 
255 ;  Miller  v.  Moore,  3  Humphrey,  189 ;  McGuire  v.  Bry,  3 
Rob.  La.  196 ;  Missiasippi  Go.  v.  Jackson,  51  Mo.  23.  The 
case  before  us  does  not  require  us  to  go  as  far  as  the  doctrine 
of  the  cases  cited,  for  here  the  agent  was  authorized  to  dispose 
of  bonds  to  pay  a  debt  already  contracted,  and  he  certainly 
has  no  right  to  contest  the  validity  of  the  original  debt.  Little 
Rock  V.  Merchants^  Naiional  Bank,  98  U.  S.  308.  It  is  a  familiar 
principle,  recognized  in  City  of  Indianapolis  v.  Skeen,  supra,  as 
well  as  in  many  of  our  cases,  that  a  city  or  town  may  issue 
bonds,  notes  or  other  evidences  of  indebtedness,  to  pay  an  ex- 
isting debt.  It  would  be  strange,  indeed,  if  an  agent  and  his 
sureties  could  be  permitted  to  receive  negotiable  securities 
issued  to  pay  bonds  due  fcona^de  holders,  under  an  agreement 
to  use  them  for  that  purpose,  and,  after  having  received  the 
money  for  them,  defeat  the  principal  upon  the  ground  that 
the  original  debt  was  contracted  without  authority. 

It  is  the  general  rule,  that  an  agent  can  not  be  sued  for 
money  collected  by  him  until  a  demand  has  been  made  upon 
him  by  the  principal ;  but  an  excuse  for  the  failure  to  make 
a  demand  is,  if  a  sufficient  one,  equivalent  to  a  demand.  The 
complaint  before  us  shows  such  an  excuse,  for  it  shows  that 
the  agent  had  fled  the  country,  and  that  the  appellee  had  no 
knowledge  of  his  tarrying  place. 

It  is  argued  that  the  money  derived  from  the  sale  of  the 
bonds  is  not  that  of  the  town  but  of  the  school  corporation. 
Nothing  can  be  plainer  than  that  the  agent  and  his  sureties 
are  not  in  a  situation  to  deny  the  appellee's  right  to  this  money. 
They  contracted  with  the  town  that  the  agent  should  receive 
and  dispose  of  the  bonds  as  the  property  of  the  town,  should 
account  to  it  for  all  money  received,  and  they  can  not  be  heard 
to  aver  that  the  money  is  not  that  of  the  town.  It  was  so  re- 
ceived, and  must  be  so  accounted  for. 

The  sixth  paragraph  of  the  separate  answer  of  the  sureties 
alleges,  that  Wilson  had  converted  bonds  to  his  own  use  prior 
to  the  commencement  of  the  action,  and  that  although  this 
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&ct  was  known  to  appellee,  it  was  not  communicated  to  them. 
The  bond  and  contract  expressly  provided»that  Wilson  should 
retain  the  bonds  and  proceeds  until  July  1st,  1879,  and  until 
that  time  the  appellee  had  no  right  to  interfere  with  his  dis- 
position of  them.  The  bond  bound  Wilson  to  account  when 
called  upon  after  that  date,  and  until  then  there  could  have 
been  no  default  on  his  part,  no  matter  how  he  may  have  used 
the  proceeds  of  the  bonds  placed  in  his  hands  for  negotiation. 
The  case  is  unlike  that  of  one  who  entrusts  an  agent  with 
money  afler  he  has  detected  him  in  the  commission  of  a  dis- 
honest act,  for  here  the  agent  had  received  all  that  the  princi- 
pal was  to  entrust  him  with  before  any  wrong  was  committed. 
It  is  unlike  the  case  of  a  dishonest  servant,  whom  the  master 
may  discharge  at  any  time  for  misconduct,  for  the  right  of  the 
agent  to  retain  the  bonds,  or  their  proceeds,  was  for  a  fixed 
time,  and  until  the  expiration  of  that  time  he  could  neither 
be  discharged  nor  required  to  account. 

Where  an  agent  is  employed  to  negotiate  bonds  placed  in 
his  hands,  before  or  at  the  time  of  making  the  contract,  and, 
under  the  terms  of  the  contract,  is  entitled  to  hold  them,  or 
their  proceeds,  until  a  designated  time,  his  sureties  can  not 
escape  liability  upon  the  ground,  that  before  the  expiration 
of  the  time  fixed  for  the  accounting,  he  had  used  the  bonds 
or  their  proceeds.  This  is  so  even  though  the  principal  may 
have  had  notice  that  the  agent  has  so  used  the  funds  entrusted 
to  him,  because,  until  the  time  for  accounting  has  arrived,  the 
agent  has  full  control  of  the  funds  placed  in  his  hands  under 
the  contract. 

The  seventh  and  eighth  paragraphs  of  the  answer  deny  that 
a  demand  for  an  accounting  was  made;  but  they  neither  deny 
nor  avoid  the  matters  averred  as  an  excuse  for  not  making  the 
demand.  Since,  as  we  have  seen,  the  excuse  is  valid^  an  an- 
swer which  neither  avoids  nor  denies  it  must  be  bad. 

The  tenth  paragraph  of  the  answer  of  the  sureties  admits- 
the  signing  of  the  bond  sued  on,  and  avers  that  they  permit- 
ted Wilson  to  take  possession  of  it,  "  but  gave  no  one  any 
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authority,  except  such  as  may  be  implied  from  that  act,  to  de- 
liver it  to  the  appellee."  If  this  answer  amounts  to  anything 
at  all — ^a  question  we  need  not  stop  to  consider  or  decide — it 
is  a  mere  argumentative  denial  of  the  execution  of  the  bond, 
and  is  embraced  in  the  general  denial  pleaded  in  the  first  par- 
agraph of  the  answer.  No  harm  resulted  from  the  ruling  de- 
claring it  bad,  even  though  the  theory  that  it  is  good  should 
be  the  correct  one. 

The  fourth  and  fifth  paragraphs  of  the  answer  are  substan* 
tially  the  same,  and  were  both  struck  out  on  motion  of 
the  appellee.  These  paragraphs  allege  that  the  town  bonds 
were  delivered  to  Wilson  eight  months  prior  to  the  execu- 
tion of  the  obligation  sued  on ;  that  they  had  been  disposed 
of  by  him  prior  to  that  time;  that  the  appellee  knew  this 
fact  and  concealed  it  from  the  sureties,  and  represented  to 
them  that  Wilson  had  in  his  hands,  at  the  date  of  the  execu- 
tion of  their  obligation,  ^^  all  the  bonds  then  and  before  that 
time  entrusted  to  him ; "  thatthey  were  ignorant  of  the  feet 
that  he  had  converted  the  proceeds  of  the  bonds  placed  in  his 
hands  to  his  own  use,  and  would  not  have  undertaken  as 
sureties  for  him  had  they  known  that  he  had  appropriated 
the  proceeds  of  the  bonds  to  his  own  use. 

The  appellee  defends  the  action  of  the  court  in  striking 
out  these  answers  upon  the  ground  that  they  are  the  same  as 
other  paragraphs  of  the  answer.  It  is  argued  that  the  same 
evidence,  which  these  paragraphs  would  have  entitled  the  ap- 
pellants to  give,  was  admissible  under  the  third  paragraph, 
which  was  a  general  plea  of  want  of  consideration.  This 
argument  is  unsound. 

It  is  the  duty  of  a  principal,  who  accepts  surety  for  the 
faithful  performance  of  duty  by  his  agent,  to  act  in  good  faith 
toward  'the  person  undertaking  as  surety,  and  he  is  guilty  of 
fraud  if  he  conceals  any  material  fact  which  it  was  his  duty 
to  disclose,  or  makes  a  false  statement  of  any  material  mat- 
ter. The  answers  before  us  charge  that  the  appellee's  trus- 
tees fraudulently  and  falsely  represented  that  the  agent  had 
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accounted  for  all  bonds  received  by  him,  and  this  was  a  ma- 
terial matter.  The  answers,  therefore,  state  the  defence  of 
fraud,  which  is  essentially  different  from  that  of  want  of  con- 
sideration. Fraud  must  be  specially  pleaded.  Cuny  v. 
Keyser,  30  Ind.  214 ;  Joest  v.  WiUiams,  42  Ind.  565  (13  Am. 
R.  377) ;  Langsdale  v.  Girton,  51  Ind.  99. 

The  plea  of  want  of  consideration  requires  for  its  support 
evidence  essentially  different  from  that  required  to  support 
the  defence  of  fraud.  Such  a  plea  is  not  supported  by  proof 
of  a  partial  failure  of  consideration.  Crow  v.  Eichinger,  34 
Ind.  65 ;  Sinock  v.  Pierson,  68  Ind.  405  (34  Am.  R.  269) ; 
Wheelocky.  Barney,  27  Ind.  462.  As  the  defences  of  want  of 
consideration  and  of  fraud  are  so  different  in  their  character, 
separate  pleas  are  necessary,  and  if  separate  pleas  are  required, 
then  the  defence  of  fraud  can  not  be'  made  available  under 
the  plea  of  want  of  consideration. 

A  surety  may  defeat  an  action  upon  the  groand  of  fraud, 
although  his  principal  may  have  received  all  the  consideration 
for  ivhich  he  bargained.  If  the  surety  proves  that  the  cred- 
itor fraudulently  concealed  a  material  fact,  or  made  a  fitlse 
representation  of  some  material  matter,  he  is  entitled  to  release 
without  supplementing  this  proof  by  evidence  of  want  or  fiiil- 
ure  of  consideration.  1  Story  Eq.  215;  Graves  v.  Lebanon 
Naei  Bank,  10  Bush,  (Ky .)  23 ;  8.  C,  19  Am.  Rep.  50 ;  Wayne 
V.  Commereial  National  Bank^  52  Pa.  St.  343;  Railion  v. 
Mathews,  10  Clark  &  F.  934 ;  Ham  v.  Greve,  34  Ind.  18.  On 
the  other  hand,  proof  of  want  of  consideration  would  entitle 
the  surety  to  a  discharge,  irrespective  of  the  question  of  fraud. 

It  is  true  of  the  great  majority  of  cases  that  the  considera- 
tion moves  to  the  principal,  and  it  certainly  can  not  be  the 
law  that  in  such  cases  the  defence  of  fraud  can  only  be  made 
available  to  the  surety  by  showing  that  there  was  a  want  of 
consideration.  It  is  plain  that  the  principal  may  have  received 
all  the  consideration  agreed  upon,  and  yet  the  surety  be  en- 
titled to  defend  upon  the  ground  of  fraud,  for,  as  he  received 
Vol.  85.-2 
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no  actual  benefit  from  the  contract^  there  is  in  his  hands  no 
real  consideration  to  be  accounted  for  or  returned.  What 
the  rule  is  in  cases  where  the  surety  receives  a  consideration 
of  value  distinct  and  different  from  that  moving  to  the  princi- 
pal, we  need  not  enquire ;  for  here  there  was  no  consideration 
except  such  as  moved  to  the  principal. 

It  is  argued  by  the  appellee  that  the  evidence  which  would 
have  been  competent  under  the  fourth  and  fifth  paragraphs^ 
had  they  been  allowed  to  stand,  was  adi&issible  under  the  gen- 
eral denial,  and  for  that  reason  there  is  no  error  in  the  ruling 
striking  them  out. 

We  have  already  shown  that  the  general  rule  is  that  fraud 
must  be  specially  pleaded,  and  is  not  admissible  in  evi4ence 
under  the  general  denial.  Unless  this  case  forms  some  ex- 
ception to  the  general  r«le,  the  defences  stated  in  the  rejected 
paragraphs  were  not  embraced  within  the  denial  pleaded  in 
the  first  paragraph  of  the  answer. 

The  argument  of  counsel  is  this :  "  If  these  answers  do  not 
amount  to  a  plea  of  want  of  consideration,  all  the  material 
facts  therein  alleged  are  admissible  under  the  general  denial^ 
as  they  simply  negative  certain  facts  stated  in  the  complaint. 
The  complaint  avers  that  the  bonds  in  question  were  deliv- 
ered to  Wilson  at  the  time  the  bond  was  executed,  and  after- 
wards converted  by  him  to  his  own  use."  We  have  quoted 
all  that  counsel  say  upon  this  point,  and  find  nothing  in  their 
statement  upon  which  their  position  can  be  sustained.  The 
sureties  were  entitled  to  defend  upon  the  ground  of  fraud,  and 
the  appellee  could  not  anticipate  this  defence  by  alleging  mat- 
ters which  were  not  essential  to  the  cause  of  action  :  and  it  is 
only  such  matters  as  the  plaintiff  is  bound  to  prove  to  make 
out  a  prima  facie  case,  that  the  general  denial  puts  in  issue. 
It  does  not  entitle  the  defendant,  except  in  cases  where  express 
provision  to  the  contrary  is  made,  to  give  affirmative  defences 
in  evidence. 

There  is,  however,  no  necessity  for  discussing  this  case  upon 
the  theory  that  thd  complaint  avers  that  there  was  a  delivery 
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to  Wilson  of  all  of  the  210  town  bonds  at  the  time  of  or  sub- 
seqaent  to  the  execution  of  the  obligation  in  suit^  for  the  al- 
legation upon  this  point  is  essentially  different.  The  allega- 
tion is  that  Wilson  had  in  his  hands,  before  the  execution  of 
the  obligation,  sixty,  or,  as  some  of  the  paragraphs  allege, 
eighty,  of  the  bonds,  and  that  the  verbal  agreement  was  that 
he  should  return  them.  It  is  very  evident,  therefore,  that 
the  general  denial  did  not  require  proof  of  delivery  of  all  the 
town  bonds  subsequent  to  the  execution  of  the  obligation  in 
suit,  and,  this  being  so,  it  is  plain  that  the  sureties  had  a  right 
to  plead  that  fraudulent  representations  were  made  to  them 
concerning  the  delivery  and  disposition  of  the  sixty  bonds 
placed  in  Wilson's  hands  prior  to  the  execution  of  the  obli- 
^tion  sued  on. 

There  is  an  important  difference  between  the  issue  presented 
by  the  general  denial  and  the  answers  setting  up  fraud.  If 
the  appellants  could  show  that  fraudulent  representations  were 
made  concerning  the  agent's  disposition  of  part  of  the  bonds, 
or  could  sliow  false  and  fraudulent  statements  as  to  the  time 
of  delivery,  they  would  be  entitled  to  relief,  although  some 
of  the  bonds  may  have  rightfully  gone  into  the  agent's  hands 
under  the  contract.  This  is  illustrated  in  some  of  the  cases 
we  have  cited,  which  hold  that  where  a  bank  cashier  is  at  the 
time  a  de&ulter  and  known  to  be  so  by  the  bank,  and  that 
fiust  is  concealed  from  the  sureties,  they  are  entitled  to  a  dis- 
charge, although  the  bank  may  thereafter  deal  with  him  as 
the  contract  i-equires.  Again,  if  the  town  had  justly  deliv- 
ered to  Wilson  some,  but  not  all,  of  the  bonds,  and  there  was 
no  fault  on  the  part  of  its  officers,  it  would  be  entitled  to  re- 
cover the  value  of  the  bonds  so  delivered :  and  no  evidence 
of  fraud  could  be  given  under  the  general  denial  which  would 
defeat  this  right;  whereas,  if  the  town  officers  had  been 
guilty  of  fraud,  and  the  defence  was  properly  pleaded,  the 
sureties  would  be  entitled  to  recover,  although  they  could 
show  that  the  false  statements  extended  only  to  the  disposition 
made  of  part  of  the  bonds. 
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If  Wilson  received  part  only  of  the  bonds  provided  for  by 
the  obligation  executed  by  the  sureties,  and  these  were  de- 
livered in  good  faith,  and  the  appellee's  officers  were  not 
guilty  of  any  fraudulent  or  wrongful  act,  then  the  appellee 
would  be  entitled  under  the  general  denial  to  recover  for  such 
as  were  so  received  by  Wilson  and  not  accounted  for  as  the 
obligation  required,  but  this  would  not  be  so  if  the  bonds 
had  been  previously  delivered  and  a  fraudulent  appropria- 
tion been  made  by  him,  known  to  his  principal,  and  the  feet 
wrongfully  concealed  from  the  sureties.  The  defence  of 
fraud  did  not,  as  is  evident  from  what  has  been  said,  require 
the  appellants  to  prove  that  all  of  the  bonds  had  been  wrong- 
fully disposed  of,  for  they  would  have  made  good  their  de- 
fence of  fraud  by  proof  that  the  agent  was  a  defeulter  and 
known  to  be  such  by  the  appellee  at  the  time  the  obligation 
sued  on  was  executed,  and  that  this  fact  was  fraudulently 
concealed  from  them. 

It  is  a  familiar  rule  that  sureties  are  not  held  beyond  the 
terms  of  their  contract,  and  in  this  case  the  contract  is  that 
they  shall  be  liable  for  "  bonds  this  day,''  that  is  the  day  the 
obligation  was  executed,  "  delivered  to  "  the  agent.  Their 
undertaking  was  to  account  for  such  bonds  as  were  then  or 
subsequently  delivered  to  the  agent,  and  a  false  representa- 
tion that  none  had  been  previously  delivered,  or  a  fraudulent 
ooncealment  of  that  fact,  was  a  wrongful  act,  materially  affect- 
ing the  rights  of  the  sureties.  It  was,  therefore,  a  material 
and  important  defence  that  the  rejected  answers  presented. 
Whatever  view  may  be  taken  of  the  case,  it  is  clear  that  the 
court  erred  in  refusing  the  appellants  the  benefit  of  the  de- 
fence set  forth  in  those  paragraphs. 

Where  good  answers  are  held  bad  on  demurrer  or  are  re- 
jected on  motion,  the  defendant  is  entitled  to  the  benefit  of 
the  exception  reserved  upon  that  ruling,  unless  there  are 
others  entitling  him  to  put  in  evidence  substantially  the  same 
matters  as  are  pleaded  in  the  answers  held  bad  or  rejected. 
The  evidence  is  not  to  be  looked  to  for  the  purpose  of  dis- 
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covering  whether  the  ruling  did  or  did  not  do  him  harm. 
Where  a  plea  is  struck  down,  the  presumption  is  that  the 
rule  of  law  involved  in  the  ruliilg  was  acted  upon  through- 
out the  case,  and  tlie  defendant  is  not  bound  to  again  present 
the  question.  An  objection  once  well  and  fully  presented*,, 
and  properly  and  adequately  reserved,  does  not  need  to  be 
repeated  at  subsequent  stages  of  the  case,  A  defendant  who 
receives  the  judgment  of  the  court  upon  his  answer  may  ac- 
cept that  ruling  as  the  declaration  of  the  court  that  it  would 
be  useless  to  offer  evidence  under  it,  for  if  fully  proved  the 
defence  set  forth  would  not  be  allowed  to  prevail.  Nor  would 
it  be  just  to  a  defendant,  who  has  put  in  a  valid  plea,  to  hunt 
through  the  evidence  to  ascertain  whether  he  was  or  was  not 
injured,  for  he  is  entitled  to  the  benefit  of  the  explicit  admis- 
sion made  by  the  demurrer.  We  need  not,  however,  pursue 
this  discussion  further,  for  the  question  is  firmly  settled  by  au- 
thority. Friddle  v.  Grane^  68  Ind.  583 ;  Johiison  v.  Breed- 
love,  72  Ind.  368 ;  AbeU  v.  Riddle,  75  Ind.  345 ;  Over  v.  Shan- 
non, 75  Ind.  352 ;  Gonyera  v.  Mericles,  75  Ind.  443 ;  Sims  v^ 
City  of  Frankfort,  79  Ind.  446. 

We  do  not  deem  it  necessary  to  examine  the  questions  pre- 
sented upon  the  ruling  denying  a  new  trial,  as  the  case  must 
be  again  tried. 

Judgment  reversed. 
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No.  9612.  |lM_  lUl 

Huston  et  al.,  Administrators,  v.  The  First  Nationai> 

Bank  op  Centerville. 

Decedents'  Estates. — Allowance  of  Claims. — Notes  not  I^yable  in  Bank,-^ 
Contract  of.  Assignor. —  Due  Diligence. — Where  a  claim  is  filed  a^inst  the 
estate  of  a  decedent,  as  the  assignor  of  a  promissory  note  not  payable  in 
a  bank  in  this  State,  the  contract  of  the  assignor  is  a  warranty  that  the 
maker  of  the  note  is  liable  thereon  and  able  to  pay  it;   and  section 
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5504,  R.  S.  1881,  provides  that  the  assignee  of  snch  note,  having  used 
due  diligence  in  the  premises,  shall  have  his  action  again«tt  his  imme- 
diate or  any  remote  assignor. 

Same. — Sufficiency  of  Qainu — Failure  to  use  Due  Diligence, — Sufficient  J^teuee, 
— Insolvency  ai'  Coverture  of  Maker. — Assignor'* s  Request. — A  claim  against 
the  estate  of  a  decedent,  as  the  assignor  of  a  promissory  note  not  payable 
in  a  bank  in  this  State,  will  be  sufficient  to  withstand  a  demurrer  thereto, 
for  the  want  of  facts,  if  it  show  either  the  use  of  due  diligence  in  the 
premises  against  the  maker  of  the  note,  or  a  sufficient  excuse  for  the 
failure  to  use  due  diligence;  and  the  insolvency  or  coverture  of  the 
maker  of  the  note,  or  the  request  of  the  assignor  not  to  sue  such  maker, 
will  constitute  a  sufficient  excuse. 

6ahe. — Motion  for  New  Trial. — Evidence.— On  the  trial  of  such  a  claim 
against  the  assignor's  estate,^the  excuse  alleged  in  the  claim,  for  the  fail- 
ure to  use  due  diligence  against  the  maker  of  the  note,  is  a  material 
part  of  the  claimant's  cause  of  action,  and  must  be  sustained  by  suffi- 
cient evidence ;  and  where  the  record  shows  that  no  evidence  was  given 
on  tlie  trial  to  sustain  the  alleged  excuse,  a  new  trial  should  be  granted. 

8ame. — Remote  Assignee, — Defence. — Set-Off. — Negative  AvepnenL — Burden  of 
Proof, — In  section  6504,  R.  S.  1881,  it  is  provided  that,  in  a  suit  against 
a  remote  assignor  of  such  a  nt>te,  he  shall  have  any  defence  which 
he  might  have  had  in  a  suit  brought  by  his  immediate  assignee.  In 
a  suit  by  the  assignee  against  the  remote  assignor  of  the  note,  where 
the  defendant  pleads  a  set-off  against  his  immediate  assignee,  he  must 
aver  that  he  had  no  notice  of  the  assignment  to  the  plaintiff  when  he 
acquired  such  set-off;  but,  in  proof,  the  burden  of  showing  notice  to  the 
defendant  of  such  assignment  rests  on  the  plaintiff. 

From  the  Wayne  Circuit  Court. 

G,  H,  BurchenaJf  for  appellants. 
•    H.  C.  Fox,  for  appellee. 

HowK,  J. — ^This  was  a  claim  by  the  appellee  against  the 
appellants,  as  the  administrators  of  the  estate  of  Thomas 
Huston,  deceased.  The  appellee's  claim  or  complaint  con- 
tained two  paragraphs,  to  each  of  which  the  appellants'  de- 
murrer, for  the  alleged  insufficiency  of  the  facts  therein  to 
constitute  a  cause  of  action,  was  overruled  by  the  court  and 
to  this  ruling  they  excepted.  They  then  answered  in  six 
paragraphs,  and  the  appellee's  demurrer  to  the  fifth  paragraph, 
for  the  want  of  facts  therein  to  constitute  a  defence  to  its  ac- 
tion, was  sustained  by  the  court,  and  to  this  decision  they  ex- 
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cepted.  To  the  other  paragraphs  of  answer  the  appellee 
replied  in  two  paragraphs,  to  wit :  1.  A  general  denial ;  and, 
2.  That  the  claims  described  in  said  paragraphs  of  answer 
were  fully  paid  before  the  commencement  of  this  action.  The 
issues  joined  were  tried  by  the  court,  and  a  finding  was  made 
for  the  appellee,  and  against  the  estate  of  appellants'  intes- 
tate, in  the  sum  of  $1,143.46,  and  judgment  was  rendered 
accordingly.  The  appellants'  motion  for  a  new  trial  having 
been  overruled  by  the  court,  and  their  exceptions  saved  to 
this  ruling,  they  have  appealed  from  the  judgment  below  to 
this  court. 

The  following  decisions  of  the  circuit  court  have  been  as- 
signed here  as  errors  by  the  appellants: 

1.  In  overruling  their  demurrer  to  the  first  paragraph  of 
appellee's  claim. 

2.  In  overruling  their  demurrer  to  the  second  paragraph  of 
appellee's  claim. 

3.  In  sustaining  appellee's  demurrer  to  the  fifth  paragraph 
of  their  answer ;  and, 

4.  In  overruling  their  motion  for  a  new  trial. 

In  the  first  paragraph  of  it«  claim  or  complaint,  the  appel- 
lee alleged,  in  substance,  that  on  the  13th  day  of  July,  1874, 
William  8.  T.  Morton  and  Eliza  M.  Morton,  by  their  prom- 
issory note  of  that  date,  promised  to  pay  Thomas  Huston, 
six  months  after  date,  $1,000,  with  interest  from  date  at  the 
rate  of  ten  per  cent,  per  annum ;  that  Eliza  M.  Morton,  at 
the  time  she  executed  the  note,  was  a  married  woman  and  the 
wife  of  William  S.  T.  Morton ;  that  aft^r  its  execution  Thomas 
Huston,  the  payee  of  the  note,  for  value  received,  assigned 
the  same  by  the  following  endorsement  thereon  :  "  Pay  J.  W. 
Swafford,"  (signed)  "Thomas  Huston,"  and  delivering  the 
same  to  one  Jeremiah  W.  Swafford ;  that  the  said  Swafford, 
being  indebted  to  appellee  in  a  large  sum  of  money,  assigned 
the  said  note,  by  endorsing  his  name  thereon,  and  delivered  the 
the  same,  to  the  appellee ;  and  that  the  appellee  was  then  the 
owner  and  holder  of  said  note.     And  the  appellee  averred 
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that  after  the  execution  of  said  note  the  said  William  S.  T, 
Morton  died  testate,  at  Wayne  county,  Indiana;  that  within 
one  year  after  the  death  of  said  Morton,  and  before  there  had 
been  any  distribution  of  the  assets  of  his  estate,  the  said  claim 
was  presented  to  and  filed  with  the  executors  of  the  dece- 
dent's will,  who  afterwards,  on  March  17th,  1879,  paid  thereon 
a  dividend  of  twenty-five  per  cent,  of  said  claim,  which  should 
be  a  credit  thereon,  being  the  full  pro  rata  share  of  the  assets 
of  said  estate,  due  on  said  note  upon  distribution,  and  as  large 
a  pro  rata  amount  as  was  or  had  been,  then  or  since,  paid 
upon  any  claim  of  any  general  creditor  of  the  estate,  not  se- 
cured by  a  lien  upon  the  decedent's  property ;  that  said  claim 
had  since  been  filed  and  allowed  by  the  court  below  as  a  valid 
claim  against  said  estate,  and  the  residue  of  said  claim  was 
then  due  and  unpaid ;  that  no  amount  had  been  paid  upon 
said  claim,  "  save  as  aforesaid  at  the  time  aforesaid,"  nor  had 
there  been  any  other  claim  against  said  estate,  there  being  no 
available  assets  in  the  hands  of  said  executors. 

And  the  appellee  further  said  that  no  final  settlement  of 
said  estate  had  been  made,  and  would  not  be  for  at  least  twelve 
months ;  that  the  estate  was  and  had  been  declared  by  the 
court  insolvent,  there  not  being  assets  sufficient  to  pay  the 
indebtedness  thereof;  that  the  assets  of  the  estate  had  been 
exhausted,  or  nearly  so,  by  the  executors  in  paying  preferred 
claims,  costs  of  administration  and  the  aforesaid  dividend; 
that  the  assets  remaining  in  the  hands  of  the  executors  would 
not  be  sufficient  to  pay  more  than  five  per  cent,  dividend  on 
the  indebtc^dncss  of  the  estate ;  that  the  assignees  of  said  note 
did  not  bring  suit  against  the  maker  of  the  note,  at  its  ma- 
turity or  afterwards,  up  to  the  time  of  his  death,  nor  proceed 
against  his  estate  afterwards,  "  for  the  reason  that  the  said 
Huston  requested  them  not  to  do  so,  and  that  time  should  be 
given  to  the  maker  to  pay  the  said  note,  without  suit;"  that,, 
after  the  death  of  said  William  S.  T.  Morton,  the  said  Thomas 

Huston  died  at  said  Wayne  county,  on  the  — day  of , 

187-,  and  his  estate  was  being  administered  under  the  super- 
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vision  of  the  court  below ;  that  the  appellee  had  been  informed 
and  believed  that  said  estate  would  be  speedily  settled,  and, 
for  that  reason,  this  claim  had  been  filed  against  said  estate 
before  the  final  settlement  of  the  estate  of  said  Morton ;  and 
the  appellee  asked  that  the  unpaid  balance  of  said  claim  might 
be  allowed  against  tlie  estate  of  the  decedent,  Huston. 

The  appellee's  claim  was  filed  against  the  estate  of  Thomas 
Huston,  deceased,  and  the  appellants,  as  the  administrators  of 
said  estate,  on  the  17th  day  of  June,  1879.  The  first  para- 
graph of  the  claim  counts  upon  the  contract  of  Thomas  Hus- 
ton, as  the  remote  assignor  of  the  appellee  of  the  note  described 
in  said  paragraph.  The  note  was  not  payable  at  a  bank  in 
this  State,  and  was  not  negotiable  as  an  inland  bill  of  exchange ; 
but  it  was  negotiable  under  the  statute  of  this  State,  and  the 
rights  of  the  appellee,  as  assignee,  and  the  liabilities  of  the 
estate  of  appellants'  intestate,  as  assignor,  are  fixed  and  meas- 
ured by  the  statute,  and  not  by  the  law  merchant.  The  con- 
tract of  the  assignor  of  such  a  note  is  a  warranty  that  the 
naaker  is  liable  on  the  note  and  able  to  pay  it.  Black  v.  Dun- 
cany  60  Ind.  522 ;  Ward  v.  Haggard,  75  Ind.  381 ;  Willson  v. 
Binford,  81  Ind.  588. 

In  section  5504,  R.  S.  1881,  it  is  provided  that  the  assignee 
of  such  a  note,  "  having  used  due  diligence  in  the  premises, 
shall  have  his  action  against  his  immediate  or  any  remote  en- 
dorser." Where  the  assignee  sues  the  assignor  of  such  a  note, 
his  complaint  must  show  by  its  allegations  of  facts,  that  he 
had  used  due  diligence  in  the  premises  against  the  maker  of 
the  note,  without  success  in  whole  or  in  part ;  or  else  it  must 
show  that,  at  the  maturity  of  the  note,  the  maker  was  and  had 
since  remained  wholly  insolvent,  so  that  no  part  of  the  debt 
could  have  been  collected  from  him,  by  the  exercise  of  due 
diligence  in  the  recovery  of  judgment  and  the  issue  of  execu- 
tion thereon.  Roberts  v.  Masters,  40  Ind.  461 ;  Markel  v. 
Evans,  47  Ind.  326 ;  Binford  v.  Willson,  65  Ind.  70. 

The  consideration  of  the  contract  of  assignment,  between 
the  assignee  and  assignor  of  a  promissory  note,  is  ^Wma/ooie 
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the  amount  of  the  note ;  and,  therefore,  the  amount  of  the 
note,  with  interest,  is  prima  facie  \hQ  measure  of  the  assignee's 

■ 

recovery,  in  his  suit  against  the  assignor.  If  the  note  was 
assigned  for  a  sum  less  than  the  face  of  the  note,  and  the  as- 
signor seeks  to  limit  the  amount  of  the  assignee's  recovery 
on  the  contract  of  assignment,  to  the  sum  paid  for  the  note  by 
the  assignee,  with  interest,  it  devolves  on  the  assignor  to  show, 
if  he  can,  that  the  actual  consideration  of  the  contract  of  as- 
signment was  less,  and  how  much  less,  than  the  face  of  the 
note.  In  such  case,  the  sum  actually  paid- the  assignor  for 
his  transfer  of  the  note,  if  he  can  show  it,  with  interest  thereon, 
is  the  measure  of  the  assignee's  recovery,  in  his  suit  against 
the  assignor.  Youse  v.  McCreary,  2  Blackf.  243;  BozeU  v. 
Hauser,  9  Ind.  522 ;  Lee  v.  Pile,  37  Ind.  107. 

The  first  objection  to  the  first  paragraph  of  complaint,  in 
this  case,  discussed  by  the  appellants'  counsel,  is  that  it  con- 
tains no  sufficient  averment  of  the  breach  of  the  contract  of 
assignment  made  by  the  decedent,  Thomas  Huston,  or  of  his 
failure,  neglect  or  refusal  to  repay  the  consideration  of  such 
contract  with  interest,  or  that  the  note  in  suit  remained  un- 
paid. This  objection,  we  think,  is  not  well  taken.  The  first 
paragraph  is  simply  a  claim  against  a  decedent's  estate ;  and, 
under  section  62  of  the  act  of  June  17th,  1852,  providing  for 
the  settlement  of  decedents'  estates,  in  force  at  the  time,  the 
appellee  was  only  required  to  file  "  a  succinct  statement  of 
the  nature  and  amount"  of  its  claim  against  the  estate  of  the 
appellants'  intestate.  Sec.  2310,  R.  S.  1881.  It  has  often 
been  held  by  this  court  that  the  statute  quoted  "  does  not  re- 
quire a  regular  complaint  under  the  ordinary  rules  of  plead- 
ing, but  merely  a  succinct  statement  of  the  claim,  which,  it 
seems  to  us,  will  be  sufficient  when  it  apprises  the  defendant 
of  the  nature  of  the  claim,  of  the  amount  demanded,  and  shows 
enough  to  bar  another  action  for  the  same  demand."  Han^ 
num  V.  QurVis,  13  Ind.  206.  Ginn  v.  Collins,  43  Ind.  271; 
Post  V.  Pedrick,  52  Ind.  490.  The  statute  does  not  require 
the  claimant  to  aver  in  his  complaint  that  his  claim  remained 
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unpaid ;  but  the  act  then  in  force  did  require  the  claimant  to 
attach  tothe  claim  his  aflRdavit,  "to  the  effect  that  the  same 
is  justly  due  and  wholly  unpaid/'  2  R.  S.  1876,  p.  616,  note 
c,  sec.  5;  sec.  2310,  R.  S.  1881.  It  will  be  seen,  we  think, 
from  the  summary  heretofore  given  of  the  first  paragraph 
of  the  appellee's  claim,  that  it  was  sufficient  to  apprise  the 
appellants  of  the  nature  of  the  claim,  and  of  the  amount  de- 
manded, and  to  bar  another  suit  for  the  same  cause  of  action. 

Appellants'  counsel  also  claims,  that  the  first  paragraph  of 
the  claim  was  insufficient,  on  the  demurrer  thereto,  because  it 
contained  no  averment  of  any  diligence  used  against  Eliza 
M.  Morton,  one  of  the  makers  of  the  note.  Counsel  says : 
^'The  only  excuse  given  for  such  want  of  diligence  is,  that 
she  was  a  married  woman ;  but  this  is  no  valid  excuse."  The 
note  assigned  by  appellants'  intestate  was  the  joint  and  several 
note  of  William  S.  T.  Morton  and  Eliza  M.  Morton.  The 
appellee's  cause  of  action  against  the  estate  of  Thomas  Huston, 
deceased,  was  founded  upon  the  decedent's  assignment  by  en- 
dorsement of  the  note ;  but  that  assignment  or  endorsement 
of  the  note,  of  itself,  was  not  suflScient  to  constitute  prima 
facie  a  claim  against  the  decedent's  estate.  Without  the  ex- 
istence of  other  facts,  it  is  clear  that  the  assignment  of  the 
note  would  not  and  did  not  subject  the  assignor,  or  his  estate, 
to  any  liability  on  account  of  such  note.  While  it  is  true,  as 
already  stated,  that  the  ordinary  rules  of  pleading  are  not  ap- 
plicable in  all  their  strictness  Jto  the  statement  of  a  claim  against 
a  decedent's  estate,  yet  it  is  equally  true,  we  think,  that  the 
claimant  should  allege  in  his  complaint,  or  the  statement  of 
his  claim,  all  the  facts  necessary  to  constitute  prima  facie  a 
cause  of  action  in  his  favor  against  such  estate. 

In  the  case  at  bar,  it  was  incumbent  on  the  appellee,  as  it 
seems  to  us,  that  it  should  state  in  the  first  paragraph  of  its 
claim  all  such  facts  as  were  necessary  to  show  jyrima  facie  that 
the  estate  of  Thomas  Huston,  deceased,  was  liable  to  the  ap- 
pellee on  and  by  reason  of  the  decedent's  assignment  of  the 
note.     To  this  end,  it  was  necessary  that  the  appellee  should 
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allege  in  its  claim  such  facts  as  would  show  either  the  use  of 
due  diligence  in  the  premises  against  the  makers  of  the  note, 
or  a  sufficient  excuse  for  its  failure  to  use  such  diligence.  It 
was  not  attempted  to  bfe  shown,  in  the  first  paragraph  of  ap- 
pellee's claim,  that  due  diligence  had  been  used  against  the 
makers  of  the  note  therein  described,  or  either  of  them ;  but 
the  appellee  endeavored  to  show  a  valid  excuse  for  its  non- 
exercise  of  such  diligence,  as  to  each  of  the  makers  of  the  note. 
As  to  Eliza  M.  Morton,  one  of  the  makers  of  the  .note,  the 
only  reason  assigned  by  appellee  for  its  failure  to  use  due  dil- 
igence in  the  premises  was  that  she  was  a  married  woman. 
Did  the  conceded  fact,  that  Eliza  M.  Morton  was  a  married 
woman  at  the  time  she  executed  the  note,  excuse  the  appellee 
from  bringing  suit  against  her  on  the  note,  before  it  could 
have  an  action  against  its  immediate  or  remote  assignor  on  the 
contract  of  assignment?  This  question  is  not  free  from  diffi- 
culty, but,  we  think,  it  ought  to  be  and  must  be  answered  in 
the  affirmative.  • 

It  is  true,  as  the  appellants'  counsel  says,  that  if  Eliza  M* 
Morton  had  been  sued  on  the  note,  and  had  not  pleaded  her 
coverture  in  bar  of  the  action,  a  valid  judgment  might  and 
would  have  been  rendered  against  her  for  the  amount  due  on 
the  note,  which  could  have  been  enforced  by  the  seizure  and 
sale  of  her  property.  After  judgment  had  been  rendered 
against  her,  she  could  not  have  used  her  coverture  to  prevent 
or  defeat  its  collection.  Elson  v.  0^ Dowdy  40  Ind.  300 ;  Lan- 
ders V.  DouglaSy  46  Ind.  522 ;  Tjong  v.  Dixon,  55  Ind.  352. 
It  is  true,  also,  that,  if  she  had  been  sued  on  the  note,  she 
alone  could  have  pleaded  her  coverture  as  a  defence^to  the 
suit,  for  the  defence  of  coverture  is  strictly  personal,  and  it 
would  have  been  optional  with  her  whether  or  not  she  would 
have  resorted  to  such  defence.  jEtna  Insurance  Co.  v.  Baker, 
71  Ind.  102. 

But  it  does  not  follow,  we  think,  that  the  appellee  w*as  re- 
quired, in  the  exercise  of  due  diligence  in  the  premises,  to 
bring  an  action  against  Eliza  M.  Morton  upon  her  note, 
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which,  by  reason  of  her  coverture,  was  invalid  and  of  no  bind- 
ing force  as  to  her.  The  contract  of  the  appellants'  intestate, 
as  the  assignor  of  the  note,  as  we  have  seen,  was  a  warranty 
that  the  makers,  Eliza  M.  as  well  as  William  S.  T.  Morton, 
were  liable  on  the  note.  But  as  Eliza  M.  Morton,  by  reason  of 
her  coverture,  was  never  liable  on  the  note,  the  contract  of  the 
assignor,  as  to  her,  was  broken  as  soon  as  it  was  entered  into. 

As  to  William  S.  T.  Morton,  the  other  maker  of  the  note, 
it  was  alleged  in  the  first  paragraph  of  the  complaint,  that  the 
assignees  of  the  note  did  not  bring  suit  against  him  thereon, 
at  its  maturity  or  afterwards,  up  to  the  time  of  his  death,  nor 
proceed  against  his  estate  afterwards,  for  the  reason  that  the 
assignor,  Huston,  requested  them  not  to  do  so,  and  that  time 
should  be  given  the  said  maker  to  pay  the  note,  without  suit. 
This  request  of  the  assignor,  Thomas  Huston,  was  a  reasonable 
and  valid  excuse,  we  think,  for  the  &ilure  to  use  due  diligence 
in  the  premises  against  William  S.  T.  Morton,  one  of  the 
makers  of  the  note,  or  against  his  estate.  Sims  v.  Parka,  32 
Ind.  363 ;  L&wther  v.  Share,  44  Ind.  390 ;  Davis  v.  Leitzman, 
70  Ind.  275.  It  may  have  been  that  the  assignor  of  the  note 
limited  his  request,  that  the  assignee  would  not  bring  suit 
thereon,  as  against  William  S.  T.  Morton  only,  upon  the  theory 
that  the  other  maker  of  the  note,  by  reason  of  her  coverture, 
was  not  bound  thereby  nor  liable  thereon ;  or  it  may  have 
been,  that  the  request  was  so  pleaded  by  the  appellee  upon  the 
same  theory.  We  are  of  the  opinion,  however,  that  where  the 
assignee  of  the  joint  and  several  note  of  two  or  more  makers 
sues  his  immediate  or  remote  endorser,  and  sets  up  an  excuse 
or  excuses  for  his  failure  to  use  due  diligence  against  such 
makers,  the  excuse  or  excuses  must  be  sufficient  as  to  each  and 
all  of  the  makers,  or  the  complaint  or  paragraph  thereof  will 
be  bad,  on  a  demurrer  thereto  for  the  want  of  facts.  The  de- 
murrer was  properly  overruled. 

In  the  second  paragraph  of  its  claim  or  complaint,  the  ap- 
pellee sued  upon  an  assignment  by  endorsement  of  the  indi- 
vidual note  of  William  S.  T.  Morton  for  the  sum  of  $136.76, 
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dated  February  3d,  1875,  and  payable  one  day  after  date  to 
the  order  of  Thomas  Huston,  the  appellants'  intestate.  It 
was  alleged  that  Huston  endorsed  the  note  to  J.  W.  Swafford, 
and  that  SwatFord  endorsed  the  same  to  the  appellee.  The 
note  was  not  payable  at  a  bank  in  this  State,  and,  therefore^ 
its  negotiability  and  the  rights  and  liabilities  of  the  assignee 
and  assignor  thereof  were  governed  and  controlled  by  the 
statute  of  this  State,  and  not  by  the  law  merchant.  This  par- 
agraph contained  substantially  the  same  averments  as  the  first 
paragraph  of  the  claim,  except  such  as  related  to  Eliza  M» 
Morton.  It  was  not  claimed  in  the  second  paragraph  that 
the  assignee  of  the  note  therein  described  had  used  due  dili- 
gence in  the  premises  against  the  sole  maker  thereof  William 
S.  T.  Morton,  or  against  his  estate.  But  the  appellee  set  up 
substantially  the  same  excuse  in  this  as  in  the  first  paragraph, 
for  the  failure  to  use  due  diligence  against  the  maker  of  the 
note.  The  facts  stated  in  this  second  paragraph  were  suffi- 
cient, we  think,  to  constitute  prima  fade  a  claim  against  the 
estate  of  the  appellants'  intestate,  and  the  demurrer  thereto 
was  correctly  overruled.       ' 

The  next  error  complained  of,  in  argument  by  the  appel- 
lants' counsel,  is  the  decision  of  the  circuit  court  in  overrul- 
ing the  motion  for  a  new  trial.  The  causes  assigned  for  such 
new  trial  were,  that  the  finding  of  the  court  was  not  sustained 
by  sufficient  evidence  and  was  contrary  to  law,  that  the  dam- 
ages assessed  were  excessive,  and  that  the  court  erred  in  its 
assessment  of  the  amount  of  appellee's  recovery.  The  evi- 
dence is  in  the  record  by  a  proper  bill  of  exceptions.  There 
was  no  evidence  that  Eliza  M.  Morton,  one  of  the  makers  of 
the  note  described  in  the  first  paragraph  of  the  claim,  was  a 
married  woman  when  she  executed  the  note,  or  at  any  other 
time.  Nor  was  there  any  evidence,  introduced  on  the  trial, 
which  tended  to  prove  the  excuse  alleged  for  the  failure  to 
use  due  diligence  against  the  makers  of  the  notca,  namely, 
that  the  ap|>e]lants'  intestate,  the  assignor  of  such  notes,  had 
requested  the  assignee  thereof  not  to  bring  suit  thereon  against 
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William  S.  T.  Morton,  in  his  lifetime,  or  after  his  death, 
against  his  estate.  These  were  material  facts,  in  each  paragraph 
of  appellee's  complaint,  and,  if  they  had  not  been  alleged, 
neither  paragraph  would  have  stated  prima  facie  a  claim 
against  the  estate  of  appellants'  intestate.  The  finding  of  the 
court  upon  the  appellee's  causes  of  action  was  not  sustained  by 
sufficient  evidence ;  and  for  this  cause  the  court  clearly  erred, 
we  think,  in  overruling  appellants'  motion  for  a  new  trial. 

Besides,  in  the  fourth  paragraph  of  their  answer,  the  appel- 
lants alleged,  by  way  of  set-off,  that  before  their  intestate  had 
any  notice  of  the  alleged  transfer  of  the  notes,  in  the  com- 
plaint described,  by  the  said  SwafFord,  to  the  appellee,  to  wit,  on 
the  16th  day  of  December,  1876,  the  said  Swafford,  by  his  note, 
a  copy  of  which  was  therewith  filed,  promised  to  pay  said 
Thomas  Huston,  one  day  after  date,  the  sum  of  $2,400,  with 
ten  per  cent,  interest  after  maturity,  and  five  per  cent,  attor- 
ney's fees,  which  note  was  due  and  wholly  unpaid.  Where- 
fore, etc.  To  this  paragraph  of  answer,  the  appellee  replied 
by  a  general  denial,  and  by  a  plea  of  payment.  Upon  these 
issues,  the  appellants  gave  in  evidence  the  note  pleaded  as  a 
set-off,  and  the  appellee  offered  no  evidence  whatever. 

The  appellants''  intestate  was  the  remote  endorser  of  the 
notes  described  in  appellee's  complaint,  as  between  him  and 
the  appellee;  and  Swafford  was  the  immediate  assignee  of 
the  said  intestate.  In  section  5504,  R.  S.  1881,  it  was  and  is 
provided  that, ."in  suit  against  a  remote  endorser,  he  shall 
have  any  defence  which  he  might  have  had  in  a  suit  brought 
by  his  immediate  assignee."  If  suit  had  been  brought  by 
Swafford,  the  immediate  assignee  of  appellants'  intestate, 
against  the  estate  of  the  intestate,  on  his  contracts  of  assign- 
ment, it  can  not  be  questioned  but  that  the  appellants,  as  the 
administrators  of  the  intestate's  estate,  might  have  used  Swaf- 
ford's  note,  described  in  the  fourth  paragraph  of  their  answer, 
as  a  set-off  in  such  suit.  Under  the  statutory  provision  last 
quoted,  the  appellants,  as*  the  representatives  of  the  remote 
endorser,  were  expressly  authorized,  as  it  seems  to  us,  to  avail 
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themselves  in  this  suit  by  the  appellee  of  the  same  defence  of 
set-off  which  they  might  have  interposed  in  a  suit  brought 
by  Swafford,  the  immediate  assignee  of  their  intestate,  against 
the  estate  of  their  intestate.  When  the  appellants  had  given 
the  Swafford  note  in  evidence,  it  was  not  incumbent  on  them 
to  prove  that,  at  the  time  Swafford  executed  the  note  to  their 
intestate,  the  latter  had  no  notice  of  the  former's  alleged 
transfer  to  appellee  of  the  notes  described  in  the  complaint, 
although  the  fact  was  averred  in  their  answer  of  set-off.  "  The 
averment  is  a  negative  one,  not  perhai)s  in  the  power  of  the 
defendant  to  prove,  and  therefore  the  onus  of  proving  no- 
tice is  thrown  on  the  plaintiff,  if  he  would  defeat  the  set-off," 
Sayres  v.  lAnhharty  25  Ind.  145.  Rawlinga  v.  Fisher,  24  Ind. 
52.  In  a  suit  by  the  assignee  of  a  note  against  his  remote 
endorser,  the  defendant,  in  pleading  a  set-off  against  his  im- 
mediate assignee,  must  aver  that  he  acquired  such  set-off  be- 
fore he  had  notice  of  the  assignment  to  the  plaintiff;  but,  in 
proof,  the  burden  of  showing  notice  to  the  defendant  of  such 
assignment  rests  on  the  plaintiff.     Hayes  v.  FUehj  47  Ind.  21. 

Upon  the  evidence,  therefore,  we  are  of  opinion  that  the 
appellants  were  entitled  to  a  set-off  of  the  amount  due  on  the 
Swafford  note  against  the  sum  found  due  on  the  notes  de- 
scribed in  appellee's  claim.  As  the  trial  court  did  not  give 
the  appellants  any  benefit  or  credit,  on  account  of  their  set- 
off, it  follows,  of  course,  that  the  damages  were  excessive,  and 
the  court  erred  in  assessing  the  amount  of  appellee's  recovery. 
For  these  causes,  the  appellants'  motion  for  a  new  trial  ought 
to  have  been  sustained. 

Some  other  points  have  been  discussed  by  counsel,  but,  as 
they  are  not  likely  to  arise  again  on  a  new  trial  of  this  cause, 
we  need  not  extend  this  opinion  in  their  consideration  or 
decision. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and  the 
cause  is  remanded  with  instructions  to  sustain  the  motion  for 
a  new  trial,  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 
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Attachment. — Suit  on  Band, — ComplainL — Where  defendants  in  an  attach- 
ment proceeding  succeed,  and  bring  an  action  upon  the  ]i>ond  to  recover 
such  damages  as  they  sustained  by  the  seizure  and  sale  of  their  goods  by 
a  writ  issued  therein,  it  is  not  necessary  to  allege  in  the  complaint  that 
an  affidavit  was  filed,  or  that  the  writ  was  delivered  to  the  proper  officer, 
or  that  the  goods  were  sold  by  any  person  having  authority. 

Same. — Anawer. — Sale  of  Perishable  Goods, — Judgment  Bes  AdjudiooUa, — An 
answer  in  such  action,  that  the  goods  were  sold  as  perishable  property, 
under  an  order  of  the*  court,  made  without  objection,  constitutes  no  de- 
fence, and  an  averment  that  the  writ  was  rightfully  issued  adds  nothing 
to  the  answer,  as  the  judgment  in  the  attachment  proceedings  concludes 
the  defendant  upon  such  question. 

Same. — Damages. — In  such  action  the  plaintifis  are  entitled  to  such  dam- 
ages as  they  sustained,  although  it  is  not  shown  that  the  judgment  in  the 
attachment  proceedings  was  upon  the  merits ;  and  an  answer  which  avers 
no  fact  in  bar  of  the  action  is  insufficient  on  demurrer. 

Same. — Measure  of  Damages, — The  price  for  which  the  property  was  sold 
by  the  sheriff,  under  the  order  of  the  court,  as  perishable  property,  was 
not  the  measure  of  damages  in  a  suit  upon  the  attachment  bond. 

Same. — Instructian, — An  instruction  in  such  action,  that  if  a  part  of  the 
attached  property  was  left  with  the  plaintiffs,  the  cash  value  of  the 
residue  was  the  measure  of  damages,  was  properly  refused,  as  it  precluded 
a  recovery  for  such  expenses  as  were  incurred  in  defending  the  suit,  and 
such  suras  in  addition  in  the  nature  of  interest  as  will  compensate  the 
party  for  his  loss;  and  an  instruction,  which  directs  the  jury  to  allow  in- 
terest upon  the  value  of  the  property  taken  and  the  amount  of  expenses 
incurred  from  the  time  the  writ  issues,  in  addition  to  such  sums,  is  er- 
roneous, unless  the  property  was  then  taken  and  the  expenses  then  in- 
curred. 

Same. — Miigation  of  Domapcs.— Where  the  money  arising  from  the  sale  of 
perishable  property  in  attachment  proceedings  is  brought  into  court,  and, 
after  the  proceedings  are  defeated,  the  court,  without  objection,  orders 
the  money  paid  to  the  defendants,  the  same,  in  a  suit  upon  the  bond,  will 
be  considered,  in  mitigation  of  damages^  as  the  property  of  the  defendants. 

Same. — Orediior. — Party. — Lien. — Judgment. — A  creditor,  who  files  his  claim 
under  an  attachment  proceeding,  becomes  a  party  thereto  and  is  con- 
cluded by  the  judgment,  and,  if  the  defendant  succeeds,  suck  creditor  ac- 
quires no  lien  upon  the  property,  though  his  claim  is  allowed. 

Practice. — Instruction, — Interrogatories, — An  oral  statement  by  the  judge 
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to  the  jury,  directing  them  to  answer  certain  interrogatories,  is  not  an 
instruction  within  the  meaning  of  the  law,  and  there  is  no  error  in  mak- 
ing it  after  a  request  to  instruct  in  writing. 

Same. — The  refusal  of  the  court  to  give  an  instruction  to  the  jury  appli- 
cable to  facts  which  the  jury  find  do  not  exist  is  not  error. 

Same. — Stdnniman  of  Interrogatories. — It  is  not  error  to  refuse  to  submit  to 
the  jury  an  interrogatory  as  to  a  question  of  fact  not  involved  in  the 
issues,  or  as  to  a  question  of  law. 

Same. —  VerdieL — A  motion  for  judgment  upon  the  answers  of  the  jury  to 
interrogatories  can  not  be  sustained  where  the  facts  found  do  not  control 
the  general  verdict. 

Same. — JwdgrnenL — Co«ts,—New  TriaL — The  rendition  of  a  judgment  for 
costs,  without  relief  from  valuation  laws,  if  erroneous,  is  not  cause  for 
a  new  trial. 

Same. — Excessive  Damages. — Supreme  Court. — Where  the  damages  assessed 
are  excessive,  the  judgment  will  not  be  reversed  for  such  cause  if  the  suc- 
cessful party  will  remit  the  excess. 

From  the  Marshall  Circuit  Court. 

L.  M.  Ninde  and  T,  E.  Ellison,  for  appellants. 

Best,  C. — The  appellees  sued  the  appellants  upon  an  un- 
dertaking in  attachment^  alleging  in  their  complaint^  in  sub- 
stance^ that  appellants  executed  said  bond^  caused  a  writ  of 
attachment  to  issue  thereon,  by  virtue  of  which  a  stock  of 
goods  of  the  value  of  $2,000,  belonging  to  the  appellees,  was 
attached,  sold  and  otherwise  disposed  of,  whereby  the  same 
was  wholly  lost  to  the  appellees;  that  they  were  put  to  $300 
expense  in  defending  said  attachment  proceedings,  and  that  a 
judgment  was  finally  rendered  for  them  therein. 

A  demurrer  to  the  complaint  by  appellants  for  the  want  of 
facts  was  overruled,  and  an  answer  of  five  paragraphs  was 
filed.  A  demurrer  was  sustained  to  the  second,  third  and 
fifth,  and  a  reply  was  filed  to  the  fourth  paragraph  of  the  answer. 

The  issues  thus  formed  were  tried  by  a  jury,  and  a  verdict, 
with  answers  to  interrogatories,  was  returned  for  $900.  The 
appellants  moved  for  a  new  trial  and  for  judgment  upon  the 
answers  to  interrogatories.  These  motions  were  overruled,, 
and  final  judgment  rendered  upon  the  verdict. 
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These  various  rulings  are  assigned  as  error^  and  will  be 
considered  in  their  order. 

The  objections  urged  to  the  complaint  are,  that  there  is  no. 
averment  that  an  affidavit  was  filed  in  the  attachment  pro- 
ceedings ;  there  is  none  that  the  writ  was  delivered  to  the 
proper  officer ;  nor  is  there  any  that  the  goods  were  sold  by 
any  person  having  authority. 

These  averments  were  unnecessary.  The  averment  is  that 
appellants  caused  the  goods  to  be  seized,  and  this  was  suffi- 
cient to  show  that  they  were  liable  for  the  loss  of  them,  if  the 
proceedings  were  wrongful.  Nor  was  it  necessary  to  allege 
that  an  affidavit  had  been  filed  in  the  attachment  proceeding. 
The  appellees  were  not  required  to  prove  that  fact,  nor  would 
the  want  of  one  be  any  defence,  and  hence  an  averment  upon 
that  subject  was  wholly  unnecessary.  The  complaint  was 
sufficient,  and  the  demurrer  properly  overruled. 

The  second  paragraph  of  the  answer  averred  that  after  the 
goods  were  attached  the  sheri^  applied  to  the  court  for  an 
order  to  sell  them  as  perishable  property;  that  the  court, 
without  objection  from  the  appellees,  ordered  them  sold,  and 
the  sheriff,  in  pursuance  of  such  order,  sold  them  for  $110.95 ; 
that  the  appellees  have  never  demanded  the  money  of  the 
sheriff,  and  that  said  proceedings  were  not  wrongful. 

The  judgment  in  the  attachment  proceedings  against  the  ap- 
pellants concludes  them  upon  the  question  as  to  whether  the 
writ  was  rightfully  or  wrongfully  issued,  and  hence  the  last 
averment  in  this  paragraph  of  the  answer  adds  nothing  to  it. 
The  other  facts  constituted  no  defence.  The  averment  that  the 
order  was  made  without  objection  is  not  equivalent  to  an  aver- 
ment that  the  sale  of  the  appellee's  goods  was  made  with  their 
consent.  The  goods  having  been  wrongfully  taken,  the  sale 
of  them  as  perishable  property,  in  pursuance  of  the  statute,  in 
no  manner  exonerated  the  appellants  from  liability  for  such 
damages  as  their  wrong  occasioned.  The  facts  alleged  consti- 
tuted no  defence,  and  the  demurrer  was  properly  sustained. 

The  fifth  paragraph  of  the  answer  alleged,  in  substance, 
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that  the  appellees  had  purchased  said  stock  of  goods  of  the 
appellant  Trentman,  and,  at  the  time  said  attachment  proceed- 
.  ings  were  instituted,  the  appellees  were  selling  said  goods  for 
the  purpose  of  cheating  and  defrauding  said  appellant  and 
their  other  creditors,  and  that,  by  reason  of  such  facts,  said 
proceedings  were  not  wrongfully,  but  rightfully,  instituted. 

What  we  said  in  disposing  of  the  latter  part  of  the  second 
paragraph  of  the  answer  disposes  of  this  paragraph.  The  ap- 
pellants can  not,  in  this  suit,  allege  that  the  writ  of  attachment 
'was  rightfully  issued.  That  &ct  was  adjudged  against  them 
in  the  other  suit.  They  insist,  however,  that  it  does  not  ap- 
pear fi'om  the  complaint  that  the  judgment  was  upon  the  merits, 
:and,  in  such  case,  they  may  show  that  the  attachment  was 
rightfully  issued.  We  think  it  does  so  appear,  but  if  it  did 
not  the  appellees  would,  nevertheless,  be  entitled  to  such  dam- 
:ages  as  they  had  sustained,  and,  as  this  paragraph,  alleged  no 
fact  in  bar  of  the  action,  it  was  insufficient.  The  demurrer 
•was  properly  sustained. 

This  brings  us  to  the  motion  for  a  new  trial.  It  embraced 
many  reasons.  Those  that  are  noticed  in  appellants^  brief 
^'ill  alone  be  considered. 

The  first  is  that  the  court  erred  in  instructing  the  jury  orally, 
tifter  it  had  been  requested  at  the  proper  time  to  instruct  in 
writing.  Such  a  request  was  made,  and,  after  the  written  in- 
structions were  read  to  the  jury,  the  court  said  to  them  that 
the  defendants  had  furnished  certain  interrogatories  which  they 
were  required  to  answer  and  return  with  their  general  ver- 
dict;  that  he,  the  judge,  had  drawn  pencil  marks  across  some 
of  them,  and  that  they  need  not  answer  them ;  that  he  had 
drawn  a  mark  across  one  numbered  45,  by  mistake,  and  that 
they  should  answer  that  one;  that  plaintiffs'  counsel  have 
noted  their  objections  to  these  interrogatories,  but  that  they 
should  not  regard  such  objections. 

These  statements  were  not  instructions,  within  the  meaning 
of  the  law.     McGallister  v.  Mount,  73  Ind.  559. 

The  appellants  requested  the  court  to  charge  the  jury  that 
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if  the  sheriff  obtained  an  order  to  sell  the  property  attached 
as  perishable  property,  without  objection  from  the  appellees,, 
and  in  pursuance  of  such  order  sold  it,  the  price  for  which  it 
sold  was  the  measure  of  damages. 

This  instruction  was  properly  refused.  The  appellees  were- 
not  limited  in  their  recovery  to  the  amount  for  which  the 
property  sold.*  Stoit  v.  Harrison^  73  Ind.  17;  Smith  v.  Zerdy 
83  Ind.  86. 

The  appellants  asked  the  court  to  instruct  the  jury  that  if 
they  found  that  the  amount  for  which  the  property  sold  had 
been  applied  upon  a  judgment  in  favor  of  H.  J.  Trentman 
&  Bro.,  against  the  appellees,  such  &ct  should  be  considered, 
in  niitigation  of  damages. 

The  jury  found,  in  answer  to  an  interrogatory,  that  the- 
money  arising  from  the  sale  was  not  so  applied,  and,  therefore, 
the  refusal  of  the  court  to  give  this  instruction,  if  erroneous,., 
was  harmless.     Moore  v.  Lynn,  79  Ind.  299. 

The  appellants  also  asked  the  court  to  charge  the  jury  that 
if  they  found  that  $391.90  was  the  fair  cash  value  of  that 
portion  of  the  property  sold  to  one  Helmer  and  Martin  & 
Co.,  and  that  the  residue  of  the  property  attached  was  left 
wnth  the  appellees,  the  sura  for  which  such  portion  sold  was. 
the  proper  measure  of  damages. 

This  instruction  was  properly  refused.  It  ignored  one  im- 
portant element  of  damages,  and  that  was  the  right  of  the 
appellees  to  recover  in  such  action  such  sum  as  would  com- 
pensate them  for  the  expenses  incurred  in  defending  the  suit 
in  attachment.    Drake  Attachment,  section  175. 

The  appellants  also  asked  the  court  to  instruct  the  jury 
that  if  they  found  that  H,  J.  Trentman  &  Bro.  had  filed  a 
claim  under  the  attachment  proceedings  of  the  appellant 
Trentman,  and  that  a  judgment  was  rendered  thereon  for 
$137,  without  any  denial  of  the  affidavit  filed  therewith, 
said  H.  J .  Trentman  &  Bro.  would  hold  a  lien  upon  the 
property  attached,  by  virtue  of  the  writ  of  attachment,  and 
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the  appellees  would  not  be  entitled  to  claim  said  property  or 
its  value  in  this  suit. 

This  instruction  was  also  properly  refused.  When  a  cred- 
itor files  a  claim,  under  an  attachment  proceeding,  he  becomes 
a  party  to  such  proceeding,  and  when  such  proceeding  is 
tried  and  determined  the  judgment  concludes  all  persons  who 
are  parties.  The  statute  does  not  contemplate  a  separate  trial 
of  such  proceeding  by  each  creditor  who  becomes  a  party  by 
filing  his  claim,  and  if  a  creditor's  claim  is  allowed,  but  the 
proceedings  in  attachment  are  defeated,  as  was  done  in  this 
case,  such  creditor  has  no  lien  or  claim  upon  such  property 
by  virtue  of  such  proceeding.  Lexington,  etc.,  R.  -B.  Go.  v. 
Ford  Plate  Glass  Go.,  84  Ind.  516. 

•  The  appellants  also  requested  the  court  to  instruct  the  jury 
that  if  they  should  find  that  the  appellant  Trentman,  since 
the  commencement  df  the  trial,  had  released  a  portion  of  the 
goods  attached  to  the  appellees,  this  fact  should  be  consid- 
ered in  estimating  the  damages  sustained. 

The  jury  found  that  no  goods  had  been  released,  and  this 
fact  renders  the  ruling  upon  this  instruction  harmless. 

The  appellants  also  complain  of  an  instruction  given  by 
the  court,  as  to  the  measure  of  damages,  which  will  be  con- 
sidered hereafter. 

The  fourth  paragraph  of  the  answer  set  up  a  judgment  in 
favor  of  the  appellant  Trentman  against  the  appellees  as  a 
set-off,  and  the  thirteenth  and  fourteenth  interrogatories  asked 
the  jury  to  state  the  amount  of  costs  recovered  in  such  action. 
These  interrogatories  the  court  refused  to  submit  to  the  jury, 
and  of  this  the  appellants  complain.  There  was  no  aver- 
ment in  the  complaint,  nor  proof  upon  the  trial,  of  the  amount 
of  costs  recovered,  and,  therefore,  there  was  no  error  in  this 
ruling. 

Interrogatories  numbered  from  19  to  28,  inclusive,  were 
intended  to  elicit  the  facts  concerning  the  claim  of  H.  J.  Trent^ 
man  &  Bro.,  and  its  allowance  by  the  court.  These  the  court 
refused  to  submit  to  the  jury,  and  this  ruling  was  proper,  for 
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the  reason  heretofore  given  why  the  allowance  of  this  claim 
did  not  affect  the  rights  of  the  parties  to  this  action. 

The  question  propounded  by  the  sixty-seventh  and  sixty- 
eighth  interrogatories  was  as  to  whom  the  money  deposited 
with  the  clerk  belonged ;  and  these  the  court  refused  to  sub- 
mit to  the  jury.  This  was  right.  The  enquiry  was  a  question 
of  law  and  not  of  fact. 

The  motion  of  appellants  for  judgment  upon  the  answers 
of  the  jury  to  interrogatories  can  not  be  sustained.  No  feet 
was  found  by  them  that  controls  the  general  verdict  and  en- 
titles the  appellants  to  judgment. 

The  court,  over  appellants'  objection,  rendered  a  judgment 
for  the  costs,  without  relief  from  valuation  or  appraisement 
laws,  and  this  was  assigned  as  a  cause  for  a  new  trial.  Such 
order  is  not  ground  for  a  new  trial,  and,  as  it  was  not  assigned 
as  error,  no  question  arises  u}K)n  the  ruling. 

Tbe  appellants  also  insist  that  the  damages  assessed  were 
-excessive,  and  that  the  court  misdirected  the  jury  as  to  the 
proper  measure  of  damages.  Upon  this  question  the  court 
instructed  the  jury  as  follows :  "  If  you  believe  from  the  evi- 
dence that  the  plain tiils  are  entitled  to  recover  anything  on 
account  of  expenses  and  attorney  fees  incurred  by  them  in  de- 
fending said  attachment,  the  amount  thereof,  added  to  the  dam- 
ages you  find  for  the  attaching  of  their  property,  would  con- 
stitute the  amount  you  would  be  entitled  to  fix  as  the  damages 
for  the  issuing,  service  and  defence  of  said  attachment  suit 
and  proceeding,  to  which  should  be  added  interest  at  sik  per 
oent.  per  annum  on  the  full  amount  of  damages,  from  the  com- 
mencement of  the  attachment  to  this  time.'' 

This  instruction  means,  as  we  suppose,  that  the  amount  of 
expenses  incurred  in  the  defence  of  the  attachment  suit  is  to 
be  added  to  the  damages  caused  by  the  attachment  of  the  prop- 
erty, and  interest  at  six  per  cent,  from  the  time  the  writ  of 
attachment  was  issued  till  the  time  of  trial  was  to  be  added 
to  the  sum  total,  as  the  measure  of  damages. 

This  is  not  an  accurate  statement  of  the  law.    Where  none 
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of  the  property  attached  is  restored  to  the  attachment  defend- 
ant^ upon  a  &ilure  of  the  attachment  proceedings^  but  the 
same  is  wholly  lost  to  him,  the  value  of  the  property,  with 
interest  thereon  from  the  time  it  was  taken,  and  such  ex- 
penses as  were  necessarily  incurred  in  the  defence  of  such 
proceeding,  with  interest  thereon  from  the  time  such  expenses 
were  incurred,  is  the  measure  of  damages.  Compensation  for 
the  loss  is  the  rule  in  such  cases,  and  this  is  awarded  by  allow- 
ing the  party  the  value  of  his  property,  the  expenses  in- 
curred, and  such  sum  in  addition,  in  the  nature  of  interest, 
as  will  compensate  him  for  his  loss.  BeaU  v.  Ouemseyy  8 
Johns.  446  (5  Am.  Dec.  348) ;  Kennedy  v.  Whitwell,  4  Pick. 
466 ;   Cooley  Torts,  page  457,  and  authorities  cited. 

The  party,  however,  in  the  absence  of  circumstances  enti- 
tling him  to  exemplary  damages,  is  not  entitled  to  anything 
more  than  compensation,  and,  therefore,  is  not  entitled  to  in- 
terest upon  the  value  of  the  property  attached,  and  expanses 
incurred  from  the  time  the  attachment  was  commenced,  un- 
less the  property  was  then  seized  and  the  expenses  were  then 
incurred.  The  expenses  in  this  case  were  not  incurred  at 
the  time  the  attachment  was  commenced ;  and,  as  the  instruc- 
tion in  question  directed  the  jury  to  assess  interest  as  dama- 
ges upon  expenses  before  they  were  incurred,  it  was,  in  this 
respect,  erroneous. 

The  damages  assessed  were  also  excessive  if  the  value  of  the 
property,  and  the  amount  of  expenses  incurred,  as  found  by 
the  jifry  in  answer  to  interrogatories,  may  be  relied  upon  in 
determining  such  question.  The  property  was  attached  on 
the  28th  day  of  September,  1 876.  Shortly  thereafter  the  sher- 
iflf  sold  it  as  perishable  property  for  $110.95,  $71.40  of  which, 
the  net  proceeds  of  said  sale,  was  paid  into  court;  and,  on  the 
6th  day  of  July,  1878,  when  the  proceedings  in  attachment 
were  adjudged  against  appellants,  this  sum  was  ordered  paid 
to  the  appellees.  This  was  not,  however,  done,  and  this  sum 
remained  in  the  hands  of  the  clerk  on  the  29th  day  of  October, 
1880,  when  the  judgment  in  this  cause  was  rendered.  Whether 
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this  money,  in  the  absence  of  the  order  made  to  pay  it  to  the 
appellees^  would  be  treated  as  their  money,  or  whether  they 
could  recover  full  damages,  as  upon  a  complete  conversion 
of  their  property,  it  is  not  necessary  to  determine,  as  we  are 
of  opinion,  that,  after  the  order  was  made,  to  which  no  objec- 
tion was  interposed,  the  money  must  be  treated  as  belonging 
to  the  appellees,  and  their  damages  assessed  accordingly.  If 
this  were  not  so,  aft^r  judgment  and  satisiaction  for  full  dam- 
ages, this  order  would  entitle  the  appellees  to  this  money^ 
which  would,  in  the  absence  of  such  order,  under  such  cir- 
cumstances, belong  to  the  appellants.  The  fourth  paragraph 
of  the  answer,  as  before  stated,  was  a  set-off'  by  Trentman,  who 
w-as  principal  in  the  bond,  and  the  jury  found  there  was  due 
thereon  $861.38.  They  also  found  that  the  value  of  the  prop- 
erty attached  was  $1,250,  and  that  the  expenses  incurred 
amounted  to  $170.48.  If  interest  at  six  per  cent,  upon  these 
last  two  sums,  from  the  time  the  writ  of  attachment  was  issued 
until  the  judgment  was  rendered,  is  added,  and  from  the  ag- 
gregate the  amount  of  money  in  the  clerk's  hands  and  the 
amount  of  the  set-off^  are  deducted,  it  will  be  found  that  the 
verdict  is  at  least  $65  in  excess  of  the  damages  sustained.  In 
addition  to  this  it  appears  that  the  expenses  were  not  incurred 
when  the  attachment  was  issued,  and  that  the  excess  is, 
therefore,  greater  than  the  sum  above  named.  It,  however 
does  appear  that  all  expenses  were  incurred  before  the  28th 
of  June,  1878,  when  the  attachment  suit  was  tried,  and  if  in- 
terest is  allowed  upon  the  amount  of  expenses  incurred  from 
this  time,  and  upon  the  value  of  the  property  from  the  time 
the  attachment  issued,  at  which  time  the  property  was  taken, 
and  from  the  sum  total  of  these  several  amounts  the  amount  of 
the  appellant  Trentman 's  judgment  and  the  amount  of  money 
in  the  hands  of  the  clerk  are  deducted,  it  will  be  found  that  the 
sum  assessed  is  $82  in  excess  of  the  damages  sustained.  This 
amount  may  be  remitted,  and  the  errors  in  giving  the  instruc- 
tion and  in  making  the  assessment  may  thus  be  rendered  harm- 
less, without  a  reversal  of  the  judgment. 
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We  have  now  considered  all  the  questions  in  the  record,  and 
are  of  opinion  that  if  the  appellees  will,  within  sixty  days,  re- 
mit $82  of  the  judgment,  as  of  its  date,  the  same  should  be 
affirmed  for  the  residue ;  otherwise  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  if  the  appellees  will,  within  sixty  days  from  this 
time,  remit  $82  of  the  judgment,  as  of  its  date,  the  same  will 
be  affirmed  for  the  residue,  at  the  appellees'  costs  in  this  court. 
Otherwise,  reversed,  at  the  appellees'  costs. 


No.  9209. 

WiLBEp,  Administrator,  v.  Buchanan  et  al. 

MoRTQAGE. — ConsidercUion. —  Vendor  and  PurchoJier. — PtiriiaL  Failure  of  Title. 
— EvictUm, — Promissory  Note. — Decedents*  Estates. — Assignor  and  Assigne4. 
— Priority  of  Liens. — Partition. — Suit  by  an  administrator  to  foreclose  a 
mortgage  for  instalments  of  purchase-money  of  lands  first  maturing — 
several  notes  having  been  given.  The  widow  filed  a  cross  complaint  for 
foreclosure  of  the  same  mortgage  as  to  notes  for  later  instalments,  which 
had  been  bequeathed  to  her  by  the  will  of  the  decedent,  and  to  establish 
priority  thereof  over  the  notes  held  by  the  plaintiff.  Answer  by  the 
mortgagor  to  both,  that  the  consideration  had  failed  in  part,  in  this,  that 
the  decedent  had  conveyed  the  land  to  him  by  deed,  with  covenants,  for 
$0,000;  that  as  to  one-fifth,  undivided,  he  had  no  title,  the  title  being  in 
H.,  which  was  so  adjudged  in  a  suit  by  H.  for  partition. 

Heldy  that  the  answer  was  good ;  showing  a  sufficient  defence  as  to  one-fifth 
of  the  purchase-money. 

Held,  also,  that  the  judgment  of  partition  in  favor  of  H.  was  a  construc- 
tive eviction. 

Held,  also,  that  while  a  defect  of  title  can  not  be  pleaded  in  bar  of  the  fore- 
closure of  a  mortgage  for  purchase-money,  it  can  be  as  a  failure  of  the 
consideration  of  the  notes  given  for  the  title,  which  would  incidentally 
defeat  the  forei'losure. 

Held^  also,  that,  though  tfle  notes  held  by  the  widow  were  last  to  mature, 
she  was  entitled  to  priority,  as  an  assignee,  and  the  failure  of  consider- 
ation must  first  fall  upon  the  notes  held  by  the  administrator. 

From  the  Ohio  Circuit  Court. 
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J,  B,  Ooles  and  /).  8.  Wilber,  for  appellant. 
A.  G,  Doumey,  O,  E.  Downey  and  S.  H.  Stewartj  for  ap- 
pellees. 

Franklin,  C. — This  action  was  brought  by  the  appellant 
to  collect  three  notes  given  to  the  decedent  in  his  lifetime, 
and  to  foreclose  a  mortgage  given  to  secure  their  payment 
with  other  notes,  two  of  which  were  paid  before  the  death  of 
the  testator.  The  last  two  notes  secured  by  the  mortgage 
had  been  delivered  by  the  former  administrator  to  the  sur- 
viving  widow,  Annetta  Buchanan  (now  Hays),  under  the  pro- 
Visions  of  the  decedent^s  will.  The  widow,  on  her  application, 
was  made  a  party  to  the  action  to  foreclose  the  mortgage. 

The  defendants  William  S.  Buchanan  and  wife  answered 
in  two  paragraphs : 

1st.  A  plea  of  payment.  The  2d  set  up  a  partial  failure 
of  consideration,  for  the  reason  that  the  decedent  had  no  title 
to  one-fifth  of  the  land  conveyed  for  $5,000,  and  for  which 
the  notes  were  given  in  part ;  and  that  Cornelia  Hubbart 
and  Margaret  Riggs,  in  a  partition  proceeding,  had  been  de- 
-creed  by  the  Dearborn  Circuit  Court,  on  a  change  of  venue, 
to  hold  a  paramount  title  to  the  undivided  one-fifth  of  the 
land,  and  that  their  title  thereto  be  forever  quieted ;  and  pray- 
ing for  a  deduction  of  one-fifth  of  the  purchase-price,  to  wit, 
$1,000,  from  any  judgment  that  might  be  rendered  in  the 
cause ;  that  one-fifth  of  said  land  is  held  by  a  paramount 
title  in  said  other  persons. 

•  Reply  in  denial,  and  that  the  defendants  were  still  in  the 
possession  of  the  land,  and  also  alleging  that  the  defendants 
got  a  reduction  of  $1,669  from  the  purchase-price  of  the  land 
at  the  time  of  the  sale,  to  ofiset  any  defect  of  title. 

Appellee  Hays  filed  a  cross  complaint  asking  to  have  a 
judgment  and  foreclosure  of  the  mortgage  as  to  her  notes. 

The  plaintiff  and  the  defendants  separately  answered  her 
cross  complaint;  the  defendants  by  setting  up  the  same  mat- 
ters as  stated  in  defendants'  second  paragraph  of  answer  to 
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plaintiff^s  complaint,  and  the  plaintiff  asked  that  as  his  notes 
were  of  prior  maturity,  if  any  deduction  was  made  on  ac- 
count of  defect  of  title,  it  should  be  made  from  the  notes 
held  by  Mrs.  Hays,  and  not  from  the  ones  held  by  him.  Mrs. 
Hays  replied  to  this  answer  by  alleging  that  the  said  last  two 
notes  had  been  transferred  to  her  by  the  former  administra- 
tor in  good  faith  as  a  legacy  devised  to  her  and  specified  in 
the  will  of  her  deceased  husband,  and  as  the  former  notes 
sued  on  yet  belong  to  the  estate,  if  any  deduction  was  made, 
it  should  be  from  them,  and  not  from  her  notes.  A  demurrer 
was  overruled  to  the  second  paragraph  of  defendants'  an- 
swer, which  presents  the  only  question  upon  the  pleadings. 
A  trial  was  had  by  the  court,  which  found  that  the  defend- 
ants were  entitled  to  a  deduction  on  account  of  defect  of  title, 
and  that  it  should  be  made  from  the  plaintiff's  notes. 

Over  a  motion  for  a  new  trial,  judgment  was  rendered  for 
the  plaintiff  for  a  balance  of  his  notes  in  the  sum  of  $59.75, 
and  for  Mrs.  Hays  in  the  sum  of  $713.62,  and  for  a  foreclo- 
sure of  the  mortgage  as  to  both  sums. 

The  errors  assigned  in  this  court  are: 

1st.  Overruling  the  demurrer  to  the  second  paragraph  of 
the  defendants'  answer. 

2d.  Overruling  the  demurrer  to  the  cross  complaint  of 
Annetta  J.  Hays. 

3d.  Overruling  the  motion  for  a  new  trial. 

The  second  error  assigned  is  not  referred  to  in  appellants' 
brief,  and  is  therefore  waived. 

Appellant,  in  his  brief,  presents  three  questions,  arising  un- 
der the  first  and  third  errors  assigned,  for  the  consideration 
of  this  court : 

1st.  As  to  whether  the  second  paragraph  of  defendants'  an- 
swer states  facts  sufficient  to  constitute  a  defence  to  any  part 
of  the  plaintiff's  claim? 

2d.  If  the  paragraph  is  good,  are  the  defendants  entitled  to 
more  than  nominal  damages  thereon  ? 
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3d.  Can  the  deduction,  if  any,  be  taken  from  the  plaintiff's 
claim  ? 

The  first  objection  to  the  second  paragraph  of  the  answer 
IS,  that  it  does  not  show  an  ouster  of  the  defendants'  posses- 
sion ;  and  appellant  insists  that,  as  long  as  the  defendants  re- 
mained in  possession,  they  could  not  set  up  a  defect  of  title  as 
a  defence  to  the  payment  of  the  notes  given  for  the  purchase- 
money,  and  a  number  of  authorities  are  referred  to  in  support 
thereof. 

This  is  no  doubt  the  general  rule,  based  upon  the  fact  that 
although  the  title  is  defective,  still,  under  the  statute  of  limi- 
tations, possession  may  be  retained  until  it  ripens  into  a  good 
title.  But  this  doctrine  can  not  apply  where  the  land  is  held 
by  tenants  in  common ;  unless  there  is  a  constructive  or  actual 
ouster,  the  possession  of  one  is  the  possession  of  all ;  neith^ 
has  the  right  to  the  exclusive  possession  of  any  specific  part 
thereof,  and  can  not  turn  the  other  out  except  upon  partition, 
and  having  some  specific  part  assigned. 

In  the  case  at  bar,  the  judgment  of  the  Dearborn  Circuit 
Court  was,  that  certain  other  parties  were  the  owners  of  an 
undivided  one-fifth  of  the  land ;  that  their  title  thereto  be 
forever  quieted ;  and  a  perpetual  injunction  was  granted  agiainst 
interfering  with  their  title,  and  that  they  have  partition  thereof 
accordingly. 

The  defendants  had  a  right  to  yield  to  the  paramount  title 
thus  judicially  declared  without  waiting  for  an  actual  ouster 
from  any  specific  portion  of  the  land  that  should  be  assigned 
to  defendants  in  the  partition.  They  could  not  do  otherwise 
without  yielding  the  possession  of  the  undivided  part  to  which 
they  held  a  good  title.  • 

It  is  fnrther  objected  that  this  paragraph  of  the  answer  does 
not  allege  fraud,  or  a  breach  of  the  warranty  of  the  deed. 

It  is  true  that  it  does  not  allege  fraud,  nor  is  it  necessary 
that  it  should ;  but  it  does  allege  a  breach  of  the  warranty  of 
the  deed,  and  makes  the  deed  a  part  of  the  paragraph,  claim- 
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ing  that  the  breach  has  worked  a  partial  failure  of  the  consid- 
eration of  the  notes. 

It  is  further  objected,  that  the  mortgagor  can  not  plead  a 
defect  in  the  title  to  the  mortgaged  premises  as  a  defence  to 
the  foreclosure  of  the  mortgage.  While  this  is  true,  yet  he 
can  plead  a  defect  or  want  of  title  as  a  failure  of  the  consid- 
eration of  the  notes  given  for  the  title  ]  and  this  is  all  we 
understand  this  paragraph  of  the  answer  to  attempt  to  plead. 
True,  if  the  failure  or  want  of  title  destroyed  the  whole  con- 
sideration of  the  notes,  it  would  defeat  a  foreclosure  of  the 
mortgage,  for  the  reason  that  there  would  be  no  debt  to  be- 
paid  by  a  foreclosure  of  the  mortgage,  and  it  would  cease  to- 
secure  anything;  but  if  the  breach  only  worked  a  partial 
failure  of  the  consideration  of  the  notes,  the  mortgage  could 
be  foreclosed  on  the  whole  land  for  the  payment  of  the  bal- 
ance, notwithstanding  the  partial  failure  of  consideration,  as 
was  done  in  this  case.  We  thijik  the  second  paragraph  of 
defendant^'  answer  stated  facts  sufficient  to  constitute  a  good 
plea  of  partial  failure  of  consideration. 

The  other  two  questions  arise  under  the  reasons  stated  for 
a  new  trial,  and  have  reference  to  the  sufficiency  of  the  evi- 
dence to  support  the  finding.  There  are  a  number  of  reasons, 
stated  in  the  motion  for  a  new  trial  that  are  not  referred  to  in 
appellant's  brief.  They  are,  therefore,  waived,  and  need  not 
be  here  stated. 

It  is  insisted  that,  under  the  evidence,  no  eviction  was 
proved,  and  that  nothing  more  than  nominal  damages  could 
be  allowed.  Eviction  does  not  necessarily  require  an  actual 
ouster.  There  may  be  a  constructive  eviction,  and  what,  in 
equity,  is  equivalent  to  an  ouster.  Tufts  v.  Adanis,  8  Pick^ 
547 ;  Rawle  Covenants  of  Title,  4th  ed.,  pp.  688,  689,  note  K 

A  decree  of  foreclosure  and  sale  is  equivalent  to  an  evic- 
tion ;  the  holder  is  compelled  to  buy  in  the  paramount  title 
or  suffer  an  actual  ouster  of  his  possession.  Hunt  v.  AniidoUy 
4  Hill,  345 ;  Cowdrey  v.  Govt,  44  N.  Y.  382  (4  Am.  R.  690)  ; 
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Hannah  v.  Henderson,  4  Ind.  174;  Black  v.  Duncan,  60 
Ind.  522,  p.  530. 

The  assertion  and  establishment  of  a  paramount  title  in  a 
tenant  in  common  to  a  part  of  the  premises  are  equivalent  to 
an  eviction  to  that  extent,  "for  the  reason  that  the  possession 
of  one  tenant  in  common  is  the  i>ossession  of  all,  and  the  co- 
tenant,  establishing  a  paramount  title  under  the  assertion  of 
his  rights,  is  thereby  invested  with  the  possession  of  that  un- 
divided part,  without  an  actual  ouster  of  his  co-t«nant.  &- 
breUw.  Hughes,  72  Ind.  186;  Wilson  v.  Peelle,  78  Ind.  384. 

In  the  latter  case  it  was  held  that  a  judgment  in  a  partition 
proceeding,  where  the  question  of  title  was  in  issue,  is  com- 
petent to  prove  the  eviction  of  the  covenantee,  but  not  to  prove 
the  paramount  title  by  which  he  was  evicted,  unless  he  was 
made  a  party  to  the  partition  proceedings,  and  that  the  posses- 
sion of  one  joint-tenant  is  the  possession  of  both.  The  title 
of  neither  is  superior  to  the  other. 

In  the  case  at  bar  the  record  of  the  partition  proceedings 
in  the  Dearborn  Circuit  Court  was  eiven  in  evidence,  which 
contains  a  decree  that  Hubbart  and  Riggs  are  the  owners  of 
the  undivided  one-fifth  of  the  premises  (describing  them) ; 
that  their  title  thereto  be  forever  quieted.  A  perpetual  in- 
junction is  granted  against  in  any  manner  interfering  with 
their  title,  partition  thereof  is  ordered,  and  commissioners 
appointed  to  make  it.;  but  the  record  does  not  show  that  par- 
tition has  ever  been  made. 

Appellant's  decedent  was  not  made  a  party  to  these  partition 
proceedings,  but  had  knowledge  of  their  pendency.  His  depo- 
sition was  read  on  the  trial  of  the  cause,  and  also  on  the  trial  of 
the  present  case.  There  was  other  evidence  given  on  the  trial 
of  this  case  tending  strongly  to  show  a  paramount  title  in 
Hubbart  and  Riggs  to  an  undivided  one-fifth  of  the  premises, 
among  which  was  the  fact  that  appellant's  decedent  had  re- 
tained a  part  of  the  purchase-money  ($100),  which  he  had 
agreed  to  pay  for  the  land,  for  the  purpose  of  offsetting  any 
claim  of  title  that  might  otherwise  be  set  up  to  it. 


48    *         SUPREME  COURT  OF  INDIANA, 

Wilber,  Administrator,  v.  Buchanan  et  oL 

We  think  the  evidence  tended  clearly  to  support  the  find- 
ing of  the  court,  that  there  had  been  an  eviction  under  a 
paramount  title  as  to  one-fifth  of  the  premises,  and  that  the 
defendants  were  entitled  to  a  deduction  of  a  pi^o  rata  share, 
from  the  consideration  which  they  had  agreed  to  pay,  and  were 
Dot  restricted  to  mere  nominal  damages. 

The  last  question  presented  is.  From  which  of  the  notes 
should  the  deduction  be  made?  Mrs.  Havs  held  the  last  two 
notes ;  appellant  held  the  previous  three  notes. 

In  the  case  of  Doss  v.  Diimars,  70  Ind.  451,  p.  458,  it  was 
decided  that  "Under  the  law  of  this  State,  as  settled  by  nu- 
merous decisions  of  this  court,  a  mortgage  given  to  secure  two 
or  more  notes,  maturing  at  different  dates  and  assigned  to 
different  holders,  must  be  considered  as  if  there  were  as  many 
different  successive  mortgages  as  there  were  of  such  notes, 
and  the  holder  of  the  note  first  due  will  have  priority,  and 
the  holder  of  the  other  note  or  notes  will  come  in  in  the  same 
order  in  which  such  note  or  notes  matured."  See  authorities 
therein  cited.  But  if  the  "  mortgage  is  given  to  secure  sepa- 
rate obligations  to  different  parties,  maturing  at  different  times^ 
such  a  mortgage  is  in  all  essential  respects  equivalent  to  the 
simultaneous  giving  of  separate  mortgages  to  secure  such  ob- 
ligations;" and  no  priority  exists.  Shaw  v.  Newsom,  78 
Ind.  335.  But  an  endorsee  of  a  part  of  the  notes  secured  by 
a  mortgage  is  entitled  to  payment  in  preference  to  the  mort- 
gagee. .  2  Jones  Mortgages,  section  1701,  and  the  authorities 
therein  cited. 

In  the  case  at  bar,  appellant's  decedent  retained  three  of  the 
notes  first  maturing,  and  by  his  will  specifically  devised  to  his 
wife  the  last  two  maturing  notes,  w  hich  were  delivered  to  her 
and  a  receipt  taken  therefor  in  discharge  of  the  legacy  by  the 
former  administrator  with  the  will  annexed. 

This  gives  her  a  preference  in  payment  over  the  notes  re- 
tained and  undisposed  of  by  appellant's  decedent,  the  col- 
lection of  which  is  now  sought  to  be  enforced  by  appellant. 

No  question  is  made  in  the  pleadings  or  evidence  as  to  any 
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necessity  for  the  notes  which  are  held  by  Mrs.  Hays  being 
used  in  the  payment  of  the  debts  of  the  estate. 

The  will  shows  that  the  intention  of  the  testator  waste  re- 
tain the  three  notes  first  maturing  to  be  used  in  the  settlement 
of  his  estate,  and  to  dispose  of  the  other  two.  As  against  the 
heirs,  the  widow  is  a  good-faith  owner  and  holder  of  these 
two  notes ;  and  equity  requires  that  any  partial  feilure  of  the 
consideration  of  the  notes  secured  by  the  mortgage  shall  first 
be  deducted  from  the  notes  retained  by  the  mortgagee,  and 
shall  only  affect  the  assignee  to  the  extent  of  any  deficiency 
in  the  amount  of  the  notes  retained,  to  cover  the  amount  of 
the  deduction  to  be  made. 

We  think  there  was  no  error  in  the  finding  of  the  court 
that  the  deduction  should  be  made  from  the  notes  held  by  ap- 
pellant. 

There  was  no  error  in  overruling  the  motion  for  a  new  trial. 

The  judgment  of  the  court  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  in  all  things  affirmed,  with  costs. 


No.  8944. 

Whiteman  v.  Harriman  et  al. 

pBnrciPAL  AND  SuKETY. — Contribution, —  Svhrogaiion, — Mortgage, — A.  was 
indebted  by  promissory  notes  to  a  number  of  persons,  on  one  of  which  B.  \^  447 
and  C.  were  his  sureties,  on  several  others  B.  only  was  surety,  and  on 
others  D.  only  was  surety.  Afterwards  A.  made  to  B.  and  D.  a  chattel 
mortgage,  to  secure  the  payment  of  all  his  said  debts,  reserving  the  right 
to  possess  the  property  and  to  sell  it,  applying  the  proceeds  in  payment 
of  said  debts,  which  was  done  in  part.  C.  was  compelled  to  pay  the  de- 
mand on  which  he  and  B.  were  joint  sureties.  Suit  by  C.  against  B.  and 
D.  for  the  amount  he  had  paid. 

Vol.  85.- 
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Heldy  that  the  acceptance  of  the  mortgage  did  not  impose  upon  B.  and  D, 
any  joint  obligation  as  sureties  upon  all  the  debts  mentioned  in  the 
mortgage. 

Heldf  also,  that  the  mortgage  was  a  security  for  all  said  debts,  pro  raia,  so 
that  C,  having  paid  the  debt  on  which  he  and  B.  were  co-sureties,  be- 
came entitled  to  the  share  applicable  to  that  demand. 

IJd<U  also,  that  B.  was  liable  to  C.  for  contribution,  as  a  co-surety. 

Heldy  also,  that  D.  was  not  so  liable  to  C,  and,  not  having  received  more 
than  his  proper  share  of  the  mortgaged  goods,  was  not  liable  at  all  to  him. 

Harmless  Error. — There  can  be  no  available  error  in  sustaining  a  de- 
murrer to  one  paragraph  of  a  complaint,  where  the  plaintiff  has  the  full 
benefit  of  the  facts  properly  pleaded  therein,  under  an  issue  formed  on 
another  paragraph. 

From  the  Newton  Circuit  Court. 

W.  H,  H.  Graham  and  S.  P.  Thompson^  for  appellant. 
J,  T.  Sanderson,  for  appellees. 

Black,  C— On  the  13th  of  July,  1876,  one  William  H, 
Harrison,  a.s  principal,  and  George  M.  Harriman  and  Amo& 
O.  Whiteman  as  sureties,  executed  to  the  First  National  Bank 
of^Watseka,  Illinois,  a  promissory  note  for  $309.30,  payable 
three  months  afler  date.  Said  Harriman  was  surety  for  said 
Harrison  on  a  number  of  other  notes,  and  one  Bluford  Light 
was  Harrison's  surety  for  certain  other  debts,  but  he  was  not 
a  co-surety  with  Harriman  or  Whiteman  for  any  debt.  Har- 
rison, Harriman  and  Light  resided  in  Newton  county,  In- 
diana, and  Whiteman  resided  in  Illinois. 

On  the  17th  of  August,  1876,  Harrison  executed  to  Harri- 
man and  Light  a  mortgage  upon  certain  personal  property,, 
being  the  mortgagor's  interest  in  a  paid-up  lease  of  a  certain 
farm  for  three  years  from  the  1st  of  March,  1876,  the  crop 
on  said  farm,  certain  farm  products,  live-stock,  agricultural 
implements,  household  furniture  and  utensils,  and  one  note 
for  ninety  dollars;  the  condition  of  the  mortgage  being, 
"that  whereas  the  said  William  H.  Harrison  is  justly  in- 
debted to  said  George  M .  Harriman  and  Bluford  Light,  in 
the  sums  hereinafler  named,  as  evidenced  by  certain  promis- 
sory notes,  which  the  said  Harriman  and  Light  have  secured 
'the  payment  of,  to  wit,  one  note  of  $310,  of  June  13th,  1876^ 
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at  the  National  Bank  at  Watseka,  with  interest  thereon ;  one 
note  of  $340,  of  February  1st,  to  Joseph  Law,  and  ten  per 
cent,  interest ;  one  note  of  J218,  of  October  1st,  1876,  to 
George  M.  Harriman,  with  ten  per  cent,  interest ;  one  note 
of  $300,  date  about  March  let,  1874,  to  Thomas  Askew,  with 
seven  per  cent. ;  one  note  of  $100,  date  about  July  6th,  1874, 
to  Aletho  Crowl,  with  ten  per  cent. ;  one  note  of  $55,  date 
about  November,  1875,  to  Samuel  H.  Benjamin  ;  one  note  of 
$267.65,  at  the  bank  of  Ade,  McCray  &  Co.,  in  Kentland, 
and  about  $200,  a  balance  due  the  estate  of  Benjamin  Har- 
rison, deceased;  amounting  in  all,  with  interest,  to  about 
$2,000,  all  without  any  relief  from  valuation  or  appraisement 
laws ;  it  is  agreed  and  understood  by  the  parties  hereto,  that 
said  William  H.  Harrison  shall  retain  possession  of  said 
property  hereby  sold,  until  said  notes  and  debts  hereby  se- 
cured become  due ;  the  said  Harrison  shall  have  the  right  to 
sell  and  dispose  of  any  part  of  said  property,  with  the  con- 
sent of  said  Harriman  and  Light,  and  apply  the  proceeds  of 
snch  sale  or  sales  to  the  payment  of  said  notes;  and  when 
said  notes  and  debts  have  been  paid  in  full,  and  said  Harri- 
man and  Light  released  froA  said  security,  then  this  obliga- 
tion to  be  void,  otherwise  to  remain  in  full  force  and  virtue 
in  law;  the  whole  to  be  settled  within  two  years  from  March 
Ist,  1877,  and  if  not  paid  within  that  time  the  said  Harri- 
man and  Light  shall  then  have  the  right  to  take  and  keep 
possession  of  said  property  wherever  it  may  be  found,  with- 
out any  process  of  law,  and  the  same  shall  become  the  abso- 
lute property  of  said  George  M.  Harriman  and  Bluford  Light ; 
and  the  said  William  H.  Harrison  hereby  expressly  agrees, 
not  to  remove  the  said  property  from  the  place  where  it  now 
is,  without  the  consent  of  said  Harriman  and  Light,  and 
then  to  sell  the  same  and  apply  the  proceeds  towards  paying^ 
the  debts  as  hereinbefore  stated,^^  etc. 

There  were  various  renewals  of  the  note  so  made  to  said 
Watseka  bank,  and,  a  portion  of  it  having  been  paid  by  said 
Harrison  and  Harriman,  a  final  renewal  was  made  November 
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6th,  1 878,  by  the  execution  to  said  bank  of  a  note  for  $250, 
due  ninety  days  after  date,  by  Harrison  as  principal  and  Har- 
riman and  Whiteman  as  sureties.  Whiteman  paid  this  note 
in  full  soon  after  its  maturity,  and  it  was  thereupon  surren- 
dered to  him  by  the  payee,  said  bank.  On  the  4th  of  March, 
1879,  this  action  was  brought  by  said  W^hiteman,  the  appel- 
lant, against  said  Harriman  and  Light,  the  appellees. 

The  complaint  was  in  three  paragraphs.  The  appellees  de- 
murred separately,  for  want  of  sufficient  facts,  to  each  para- 
graph of  the  complaint ;  and  the  demurrers  were  sustained  to 
the  first  pahigraph  and  overruled  as  to  the  other  paragraphs. 
Appellees  answered  separately,  by  general  denials.  The  cause 
was  tried  by  a  jury,  who  found  for  the  appellant  in  the  sum 
of  $128.43,  against  appellee  Harriman,  and  found  in  favor  of 
appellee  Light.  Appellant  moved  for  a  new  trial ;  and  the 
court  offered  to  grant  him  a  new  trial  as  against  Harriman, 
but  not  as  against  Light.  Appellant  having  declined  this 
offer,  the  court  overruled  his  motion,  and  rendered  judgment 
in  accordance  with  the  verdict. 

Sustaining  the  demurrer  to  the  first  paragraph  of  the  com- 
plaint, and  overruling  the  motioii  for  a  new  trial,  are  assigned 
as  errors. 

The  first  specification  of  the  assignment  of  errors  is  not 
much  pressed  in  argument;  but  we  have  examined  the  first 
paragraph  of  the  complaint,  and  we  think  it  showed  a  right 
of  contribution  against  appellee  Harriman,  for  it  alleged  his 
co-suretyship  with  appellant,  the  payment  by  appellant  of  the 
debt  for  which  they  were  sureties,  after  its  maturity,  and  the 
insolvency  of  Harrison,  the  principal.  Thie  paragraph  also 
counted  upon  a  promise  and  agreement  of  Harriman  and 
Light,  said  to  have  been  contained  in  a  chattel  mortgage,  but 
the  mortgage  was  not  made  part  of  this  paragraph,  which 
was,  therefore,  insufficient  as  to  Light. 

But  appellant  was  not  harmed  by  the  ruling  on  the  de- 
murrer, for  the  same  right  of  contribution  against  Harriman 
was  shown  in  the  third  paragraph  of  the  complaint,  and  there- 
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under  appellant  bad  the  benefit  of  his  claim  for  contribution 
against  Harriman  as  fully  as  he  could  have  had  it  under  the 
fir^t  paragraph. 

The  note  first  mentioned  in  the  mortgage  was  the  note  first 
executed^  as  aforesaid^  to  the  Watseka  bank,  on  which  Har- 
riman and  appellant  were  sureties.  Harriman  was  also  surety 
on  all  the  other  items  of  Harrison's  indebtedness  mentioned 
in  the  mortgage,  except  the  note  to  Ade,  McCray  &  Co.,  and 
the  debt  to  the  Harrison  estate ;  and  Light  was  surety  only 
on  said  note  to  Ade,  McCray  &  Co.,  and  said  indebtedness  to 
the  Harrison  estate. 

The  mortgaged  property  was  left  in  the  possession  of  Har- 
rison, as  stipulated  in  the  mortgage,  and  some  of  the  debts 
were  paid  in  full  and  some  in  part.  About  the  1st  of  Feb- 
ruary, 1879,  Harrison  removed  from  the  State,  without  the 
knowledge  of  either  of  the  appellees.  Harriman  and  Light 
procured  appraisers,  who,  appellant  being  present,  appraised 
the  mortgaged  property  left  by  Harrison  upon  his  removal. 

The  second  paragraph  of  the  complaint  was  based  upon  a 
charge  of  negligence  of  the  appellees  in  leaving  the  property 
in  the  possession  of  Harrison,  and  in  permitting  it  to  be  wasted 
and  destroyed. 

Harrison  had  in  the  mortgage  reserved  the  right  to  retain 
possession,  and  the  appellees  do  not  appear,  from  the  evidence, 
to  have  been  wanting  in  diligence  in  causing  the  application 
of  the  property  to  the  payment  of  the  debts  secured  thereby, 
as  provided  in  the  mortgage,  or  in  preserving  what  Harrison 
left  behind  when  he  removed. 

At  the  time  of  Harrison's  removal  there  were  unpaid  by 
him  debts  mentioned  in  the  mortgage,  amounting  to  about 
$963.  Of  this  amount  Light  had  paid  on  the  note  to  Ade, 
McCray  &  Co.,  $243.  The  indebtedness  to  the  Harrison  es- 
tate had  been  paid  by  Harrison.  The  property  left  by  Har- 
rison was  worth  about  $192.  Light  received  of  the  property 
so  left  goods  worth  about  $49,  the  remainder  being  taken  by 
Harriman. 
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The  third  paragraph  of  the  complaint,  besides  showing  a 
cause  of  action  against  Harriman  for  contribution,  charged 
Harriman  and  Light  with  having  taken  possession  of  the 
mortgaged  property,  and  having  appropriated  it  to  their  own 
use,  and  with  failing  to  apply  its  value  to  the  payment  of  the 
note  paid  by  appellant. 

Counsel  for  appellant  insist  that  by  the  acceptance  of  said 
mortgage  the  appellees  were  jointly  bound  for  the  application 
of  the  mortgaged  property  to  the  debts  mentioned  in  the 
mortgage. 

Without  determining  whether  or  how  far  this  question 
was  involved  in  the  issues  tried,  it  may  be  said  that,  in  giving 
this  security  to  the  appellees,  Harrison  reserved  to  himself 
the  right  of  possession  and  of  sale  for  the  payment  of  the 
debts,  and  Light,  who  was  not  a  surety  for  the  indebtedness 
to  the  Watseka  bank,  or  co-surety  with  appellant  before  the 
execution  of  the  •mortgage,  did  not  become  such  by  its  ac- 
ceptance ;  that  it  was  a  security  to  each  of  the  mortgagees  for 
his  particular  liabilities,  and  they  did  not,  by  acceptance  of 
the  mortgage,  become  jointly  bound  to  all  the  creditors,  whose 
claims  were  further  secured  by  the  mortgage,  or  become  sure- 
ties for  each  other  as  to  those  claims.  As  to  the  remnant  of 
the  property  abandoned  to  them,  each  mortgagee  was  inter- 
ested in  it  in  proportion  to  the  unpaid  portion  of  the  debt^ 
on  which  he  was  liable  as  surety;  and  the  unpaid  creditors, 
for  whom  Harriman  and  Light  respectively  were  sureties, 
were  interested  in  such  remnant  as  their  respective  sureties 
were  interested,  and  in  the  proportion  of  their  respective 
daims,  and  Whiteman,  having  paid  one  of  those  claims,  was 
subrogated  to  the  right  of  the  creditor  whose  claim  he  had 
paid.  See  Burnett  v.  FroM,  22  Pick.  556 ;  Constant  v.  Ilat- 
teson,  22  111.  546. 

Light  does  not  appear  to  have  received  more  than  his  rea- 
sonable proportion  of  the  goods.  Appellant  may  have  been 
entitled  to  recover  a  larger  amount  from  Harriman  than  was 
awarded  by  the  jury,  and  he  assigned  as  one  ground  for  a 
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new  trial,  that  the  damagf^s  wore  too  small ;  but  he  expressly 
declined  a  new  trial  as  to  Harriman  alone. 

The  alleged  grounds  for  a  new  trial,  as  against  ^ight,  and 
the  argument  theroon,  relate  to  appellant's  theory  of  the  joint 
liability  of  the  mortgagees  above  stated,  and  to  the  question 
of  the  suflBciency  of  the  evidence. 

It  does  not  appear  that  the  result  reached  as  to  Light  was 
substantially  incorrect,  and  we  find  no  error  for  which  the 
judgment  should  be  reversed.  • 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  and  it  is  hereby  affirmed,  at  the  costs 
of  the  appellant. 


No.  8721. 

Ashley  et  al.  v.  Foreman. 

Pleading. — Estoppel. — Coverumts, —  WriUen  Instrument, — ExhibiL — A  reply 
whereby  the  plaintifT  seeks  to  estop  the  defendant  from  making  a  de- 
fence by  him  pleaded,  by  reason  of  written  coveflants  of  the  defendant 
to  the  plaintiff,  that  the  facts  were  other  than  a»  the  defendant  has 
pleaded,  but  not  exhibiting  a  copy  of  the  inRtrnment  containing  the 
covenants,  is  bad. 

Sam£. — Bad  Reply  to  Bad  Ansvoer, — A  bad  reply  to  a  bad  answer  will  be 
held  good  on  demurrer. 

Promissory  Note. — Considerajtion, — Leaw.. — Amgnment, — Eviction. — To  a 
suit  on  a  promissory  note  payable  to  the  plaintiff,  the  defendant  an- 
swered failure  of  consideration,  in  that  the  consideration  was  the  as- 
signment to  him  by  A.  of  a  lease  which  had  been  forfeited,  and  that  the 
landlord  had  by  suit  evicted  the  defendant  therefrom. 

Hetdf  that  the  answer  was  bad  on  demurrer,  it  not  appearing  that  there 
was  fraud  or  any  covenants  in  the  assignment. 

Same. — Mortgage, — Release, — A.  held  a  leasehold  estate  which  he  had  mort- 
gaged to  the  plaintiff,  and  thereupon  he  assigned  the  lease  as  to  a  por- 
tion of  the  lands  to  the  defendant,  who,  in  consideration  that  the  plain- 
tiff released  the  mortgage  to  the  portion  so  assigned,  with  the  consent  of 
A.,  made  the  note  in  suit  payable  to  the  plaintiff. 

Hddy  that  whether  the  plaintiff  received  the  note  as  collateral  security  for 
the  debt  of  A.  or  a^  payment  thereof,  the  consideration,  as  between  the 
plaintiff  and  defendant,  wan  the  release  of  the  mortgage. 
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• 
Supreme   Court. —  VerdveL — Erroneous  Iratmetum* — Where  a  verdict  is 
clearly  right  on  the  evidence,  the  Supreme  Court  will  not  disturb  it, 
though  erroneous  instructions  have  been  given. 

From  the  Owen  Circuit  Court. 

/.  A.  McNvtt,  8.  W.  Curtis f  E.  -8.  HoUiday,  T.  A.  Hendricks, 
A.  W.  Hendricks,  0.  Baker,  0.  B.  Hord,  B.  HiU  and  J.  W. 
Nichol,  for  appellants. 

8.  Olaypool  and  W.  A,  Ketcham,  for  appellee. 

BiCKNELL,  C.  C. — This  suit  was  commenced  in  the  su- 
perior court  of  Marion  county,  and  was  taken  thence  to  Put- 
nam county,  and  thence  to  Owen  county,  by  changes  of  venue. 

It  was  an  action  by  the  appellee  against  the  appellants, 
upon  their  promissory  note,  payable  to  the  appellee. 

The  defendants  answered  jointly  in  two  paragraphs. 

In  the  first  paragraph  they  admit  the  execution  of  the  note 
by  Ashley  as  principal  and  Scott  as  surety,  and  plead  a  fail- 
ure of  consideration,  to  wit :  That  Bolin  leased  to  Wingate 
and  others  certain  coal  lands,  they  agreeing  to  {xay  a  monthly 
rent,  and  work  the  mines  so  that  such  rent  should  be  not  less 
than  $1,600  a  year ;  that  said  lessees  began  said  work,  and 
then  assigned  their  lease  to  Morris,  he  covenanting  with  them 
to  fulfil  all  their  agreements  as  lessees,  and  that  in  default 
thereof  tlie  assignment  to  him  should  be  void ;  that  Morris 
afterwards  assigned  the  lease  to  Woodruff  &  Cotton,  who 
sublet  part  of  the  leased  premises,  in  all  90  acres,  to  Ashley ; 
that  the  note  in  suit  was  given  for  said  sublease,  and  was 
made  payable  to  the  plaintiff,  at  the  request  of  Woodruff  & 
Cotton,  who  gave  the  note  to  plaintiff  as  collateral  security 
for  a  pre-existing  debt ;  that  when  Woodruff  &  Cotton  sub- 
let the  90  acres  to  the  appellant  Ashley,  they  were  largely  in 
arrears  upon  the  rent  of  the  premises ;  that  Bolin,  the  orig- 
inal lessor,  had  recovered  a  judgment  against  Wingate  and 
others,  the  original  lessees,  for  such  arrears ;  and  they  had 
brought  suit  against  Woodruff  &  Cotton,  and  had  the  assign- 
ment to  them  declared  forfeited,  and  had  obtained  a  perpetual 


NOVEMBER  TERM,  1882.     •  67 

Ashley  el  aL  o.  Foreman. 

injunction  against  Woodruff  &  Cotton  and  Ashley,  restrain- 
ing them  from  any  work  upon  said  premises,  whereby  said 
Ashley  was  evicted^  etc.,  and  the  consideration  of  the  note 
had  failed. 

The  second  paragraph  of  the  answer  states  all  the  fiicts  al- 
leged in  the  first  paragraph,  and  also  that  Woodruff  &  Cotton 
pretended  to  be  the  owners  of  said  lease  and  the  machinery'', 
coal  shaft  and  fixtures  appertaining  thereto ;  that,  when  said 
note  was  given,  Woodruff  &  Cotton  held  the  premises  by  as- 
signment from  Morris,  who  was  the  assignee  of  Wingate  and 
others,  the  original  lessees ;  that,  by  the  terms  of  the  lease  to 
Wingate  &  Co.,  they  were  bound  to  sink  a  shaft  and  work  the 
mine  so  as  to  produce  a  monthly  rental  equal  to  $1,600  a  year ; 
that  the  note  in  suit  was  given  in  part  payment  for  the  pur- 
chase-money of  said  lease,  shaft,  machinery,  and  fixtures, 
which  said  Ashley  bought  from  Woodruff  &  Cotton,  who 
were  then  in  possession  thereof,  and  said  note  was,  by  their 
direction,  made  payable  to  the  appellee,  from  whom  none  of 
the  consideration  of  the  note  moved,  and  who  had  no  inter- 
est in  said  leased  premises  and  their  appurtenances;  that 
Woodruff  &  Cotton  owed  $2,000  arrears  of  rent  for  said  prem- 
ises ;  that  Bolin,  the  lessor,  had  sued  Woodruff  &  Cotton,  and 
Wingate  &  Co.,  to  recover  said  arrears ;  that  Wingate  &  Co., 
in  said  suit,  had  filed  a  cross-bill  against  Woodruff  &  Cotton, 
and  that  the  result  of  this  litigation  was,  that  Bolin  recovered 
a  judgment  against  all  the  pai'ties  for  the  rent  due,  and  Win- 
gate &  Co.  obtained  a  decree  declaring  their  assignment  to 
Morris  forfeited ;  that  afterwards  Wingate  &  Co.,  in  a  suit 
against  the  appellant  Ashley  and  said  Woodruff  and  others, 
obtained  a  judgment  that  the  said  Wingate  &  Co.  were  the 
lawful  owners  of  said  lease,  shaft,  machinery  and  fixtures,  and 
also  obtained  an  injunction  forbidding  said  defendants  from 
working  said  machinery,  etc.,  or  mining  in  said  leased  premises ; 
whereby  the  appellant  Ashley  has  been  evicted,  and  has  wholly 
lost  said  leasehold  estates,  shaft,  machinery  and  fixtures,  and 
the  consideration  of  said  note  has  wholly  failed. 
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There  was  no  demurrer  to  either  of  the  foregoing  answers. 

The  plaintiff  replied  in  three  paragraphs,  to  wit : 

1st.  The  general  denial. 

2d.  That  the  final  judgments,  mentioned  in  said  answers, 
were  rendered  by  reason  of  the  default  of  said  Ashley,  in 
failing  to  pay  the  rent  due  upon  his  ninety  acres,  and  not  by 
the  failure  of  Woodruff  &  Cotton  to  pay  rent  on  the  residue 
of  said  premises;  that  said  Ashley  had  agreed  with  Wood- 
ruff &  Cotton  to  perform  all  the  stipulations  of  the  original 
lease  as  to  the  said  ninety  acres,  and  &iled  to  do  it,  but 
Woodruff  &  Cotton  paid  all  that  was  due  on  that  part  of  the 
leased  premises  retained  by  them. 

3<!.  That  the  plaintiff,  before  the  execution  of  the  note  in 
suit,  held  a  mortgage  executed  by  Woodruff  &  Cotton  upon 
all  of  said  leased  premises  and  the  appurtenances  thereof,  for 
the  sum  of  $15,000,  to  secure  a  debt  due  her  from  them,  and 
that  Ashley  being  about  to  purchase  said  lease  as  to  said 
ninety  acres,  and  being  desirous  to  relieve  said  ninety  acres 
from  the  lien  of  said  mortgage,  proposed  to  plaintiff  that  if 
she  would  release  said  ninety  acres  from  said  mortgage,  he 
would  give  her  his  own  notes,  with  Scott  as  surety,  for  the 
aggregate  sum  of  $6,960,  to  wit,  three  notes  with  eight  per 
cent,  interest,  payable  in  one,  two  and  three  years,  and  would 
secure  said  notes  by  his  owm  mortgage  on  said  ninety  acres, 
and  its  appurtenances,  which  proposition  plaintiff  accepted, 
and  did  release  said  ninety  acres,  etc.,  from  the  lien  of  said 
$15,000  mortgage,  and  in  consideration  thereof  said  Ashley 
had  the  said  three  notes,  one  of  them  being  the  note  in  suit, 
made  payable  to  the  plaintiff,  and  on  January  3d,  1877,  exe- 
cuted to  plaintiff  his  own  mortgage  as  aforesaid,  which  was 
duly  acknowledged  and  recorded  on  the  12th  day  of  Feb- 
ruary, 1877.  Wherefore  plaintiff  says  that  the  considera- 
tion of  said  notes  has  not  failed,  and  the  plaintiff  is  a  holder 
thereof  for  value. 

The  plaintiff,  by  leave  of  court,  filed  a  fourth  paragraph 
of  reply,  to  wit : 
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4th.  Plaintiff  admits  the  execution  of  the  original  lease 
and  its  assignment  by  Wingate  &  Co.  to  Morris,  and  by  Mor- 
ris to  Woodruff  &  Cotton,  and  says  that,  while  Woodruff  & 
Cotton  held  the  lease,  they  owed  the  plaintiff  $15,000,  and, 
to  secure  said  debt,  mortgaged  said  leased  premises  and  other 
lands  to  plaintiff,  which  mortgage  was  duly  acknowledged 
4&nd  recorded  in  the  county  of  Clay,  where  said  le&sed  prop- 
erty was,  and  where  said  mortgagors  resided ;  that  the  appel- 
lant Ashley  wished  to  purchase  ninety  acres  of  said  lease- 
hold property,  with  its  appurtenances,  and  in  order  to  pro- 
cure the  release  thereof  from  the  lien  of  said  mortgage,  agreed 
with  plaintiff,  that  if  she  would  release  said  property  he 
would  give  her  his  three  notes,  aggregating  $6,960,  as  col- 
lateral security  for  so  much  of  her  said  mortgage ;  that  said 
notes  should  be  signed  by  Ashley  and  Horace  Scott,  and  that 
Ashley  would  secure  said  notes  by  a  mortgage  on  said  ninety 
acres;  that  said  agreement  was  executed,  the  plaintiff  re- 
leased said  ninety  acres  from  the  lien  of  her  mortgage,  and 
Ashley  gave  her  said  three  notes,  of  which  the  note  in  suit 
IS' one,  and  executed  to  her  a  mortgage  as  aforesaid  to  secure 
the  same ;  and  said  plaintiff  says,  that,  by  reason  of  said  last 
mentioned  mortgage,  the  appellants  are  estopped  from  claim- 
ing that  they  have  not  a  good  title  to  said  ninety  acres,  etc. 

The  appellants'  motion  to  strike  out  the  fourth  paragraph 
of  the  reply  was  overruled,  and  the  appellants'  demurrer  to 
said  fourth  paragraph  for  want  of  sufficient  facts,  etc.,  was  also 
overruled.  The  issues  were  tried  by  a  jury,  who  returned  a 
verdict  for  the  plaintiff  for  $2,882.87.  The  appellants'  motion 
for  a  new  trial  was  overruled ;  judgment  was  rendered  upon  the 
verdict,  and  this  appeal  was  taken. 

The  errors  assigned  are  that  the  court  erred  in  overruling 
the  demurrer  to  the  fourth  paragraph  of  the  reply,  and  in  over- 
ruling the  motion  for  a  new  trial. 

The  counsel  for  the  appellee  have  not  furnished  a  brief. 

The  appellants  claim  that  the  fourth  paragraph  of  the  reply 
was  insufficient,  because,  although  it  avers  that  a  copy  of  the 
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mortgage  for  $15,000,  executed  by  Woodruff  &  Ck)tton  to 
the  appellee,  is  filed  with  and  made  part  of  the  reply,  and  also 
that  a  copy  of  the  mortgage  made  by  Ashley  to  the  appellee 
to  secure  the  three  notes,  of  which  the  note  in  suit  was  one, 
is  filed  with  and  made  part  of  the  reply,  yet  in  fact  no  copy 
of  either  of  said  mortgages  was  filed  with  or  madepart  of  thi; 
reply. 

The  allegations  of  the  reply  as  to  the  mortgage  by  Wood- 
ruff &  Cotton  to  the  plaintiff  are  as  follows :  "  By  M'hich 
mortgage  they  covenanted  the  title  in  and  to  said  leased  prop- 
erty to  be  good  and  perfect ;  a  copy  of  said  mortgage  or  bill 
of  sale,  containing  a  copy  of  said  note  of  Woodruff  &  Cotton 
to  plaintiff,  is  filed  herewith  as  a  part  hereof,*  the  same  as  if 
said  note  and  mortgage  were  herein  fully  copied  and  set  out." 

In  this  reply  the  covenants  in  the  mortgage  are  relied  on. 
The  reply  neither  sets  out  the  mortgage  nor  gives  a  copy  of  it. 
It  was,  therefore,  insufficient.  Douglass  v.  Keehn,  71  Ind.  97  ; 
Brown  v.  State,  ex  rd,,  44  Ind.  222 ;  Cook  v.  HopkiTiSy  66  Ind. 
208 ;  Galbreath  v.  McNeily,  40  Ind.  231 ;  Coleman  v.  HaH,  25 
Ind.  256 ;  Woodford  v.  Leavenworth,  14  Ind.  311. 

The  allegations  of  the  reply  as  to  the  mortgage  by  Ashley 
to  the  plaintiff  are  as  follows : 

"  That  after  said  release  said  Ashley  purchased  said  last 
described  property  from  said  Woodruff  &  Cotton,  and,  pur- 
suant to  his  agreement,  made  and  executed  the  three  notei 
above  mentioned,  signed  by  himself  and  Horace  Scott,  and 
also  made  and  executed  the  mortgage  to  secure  the  payment 
of  said  three  notes.  A  copy  of  said  mortgage  is  herewith 
filed  and  hereof  made  part,  the  same  as  if  it  were  herein  fully 
copied.  Said  property  mentioned  in  said  last  mentioned  mort- 
gage is  the  same  property  as,  and  none  other  than,  the  prop- 
erty set  out  and  described  in  the  lease  from  Bolin  to  Wingate, 
Ackelmire  and  Andrews,  and  the  same  property  from  which 
the  defendants  allege  they  have  been  evicted,  and  which  they 
allege  has  been  taken  from  them  under  the  decree  of  the  Clay 
Circuit  Court,  as  in  said  answer  alleged.     And  said  plaintiff 
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alleges  that,  by  reason  of  the  last  mentioned  mortgage,  the  said 
Ashley  and  Scott  are  estopped  from  asserting  and  claiming  that 
they  have  not  a  good  title  in  and  to  said  leasehold  property." 
Here  the  reply  is  founded  upon  Ashley's  mortgage  as  creat- 
ing an  estoppel.     If  the  defendants  are  to  be  estopped  by  the 
legal  eflFect  of  a  writing  the  original  or  a  copy  of  it  must  be 
set  forth.     Coleman  v.  Hart,  supra.     The  fourth  paragraph 
of  the  reply,  therefore,  was  also  defective,  for  want  of  a  copy 
of  Ashley's  mortgage ;  but  the  reply  was  good  enough  for  the 
answer.     Starkey  v.  Neeae,  30  Ind.  222.     The  defendants  in 
each  paragraph  of  the  answer  undertake  to  show  failure  of 
consideration.     They  aver  that  the  note  was  given  in  payment 
for  certain  leasehold  property,  to  which  the  title  &iled,  and 
from  which  they  were  evicted,  but  there  is  no  allegation  of 
fraud  or  breach  of  covenant,  and,  for  aught  that  appears  in 
either  paragraph  of  the  answer,  Ashley  may  have  had  a  quit- 
claim title  only.     There  is  no  copy  of  his  lease  annexed  to 
the  answer.     In  Laughery  v.  McLean,  14  Ind.  106,  this  court 
said :     "The  deed  is  not  set  out,  nor  is  it  averred  in  the  an- 
swer that  it  contained  any  covenants  of  seizin,  right  to  con- 
vey, or  any  other  covenants  whatever.     If  the  deed  contained 
any  covenants  that  were  broken,  the  original  or  a  copy  thereof 
should  have  been  filed  as  the  foundation  of  the  defence  (Code, 
§  78),  and  there  should  have  been  such  facts  averred  as  would 
«how  a  breach  of  the  covenants  relied  upon.  *  *  *  For  aught 
that  appears,  the  conveyance  was  a  mere  quitclaim,  without 
any  warranty  whatever ;  and  in  such  case,  in  the  absence  of 
fraud,  a  want  or  &ilure  of  title  can  not  be  set  up  in  bar  of  the 
action  for  the  purchase-money."     This  case  was  followed  in 
Coleman  v.  Hart,  supra,  and  in  Starkey  v.  Neese,  supra;  Jenh- 
inson  v.  Emng,  17  Ind.  605;  Church  v.  Fisher,  ^0  Ind.  145. 
There  was  no  error,  therefore,  in  overruling  the  demurrer  to 
the  fourth  paragraph  of  the  reply.     JEtna  Ins.  Co.  v.  Baker, 
71  Ind.  102.     The  demurrer  to  the  reply  might  have  been 
properly  sustained  as  to  each  paragraph  of  the  answer,   ^na 
Ins.  Co.  V.  Baker,  supra. 
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The  other  error  assigned  is  overruling  the  motion  for  a 
new  trial. 

The  reasons  assigned  for  a  new  trial  were : 

1st.  The  verdict  is  contrary  to  the  law  and  to  the  evidence^ 

2d.  The  verdict  is  contrary  to  the  evidence. 

3d.  The  court  erred  in  refusing  to  permit  defendants  to  in- 
troduce  and  read  in  evidence  to  the  jury  the  duly  certified 
transcript  of  the  judgment  and  proceedings  in  the  Clay  Cir- 
cuit Court,  in  the  case  of  John  F.  Ackelmire,  Robert  M. 
Wingate  and  John  Andrews  against  Amos  H.  Woodruff,  Ad- 
dison J.  Trunkey,  Jerome  H.  Trunkey  and  John  Ashley,  as 
shown  by  bill  of  exceptions  No.  1. 

4th.  Error  of  the  court  in  refusing  to  permit  defendants  to 
introduce  and  read  in  evidence  to  the  jury  the  transcript  of 
the  judgment  and  proceedings  in  the  case  of  John  Bolin  w 
Robert  M.  Wingate,  John  Andrews,  John  G,  Ackelmire,  Ati^in 
D.  Cotton  and  Anios  H.  Woodruff,  as  shown  by  bill  of  excep- 
tions No.  2. 

6th.  Error  of  the  court  in  refusing  to  permit  defendants  to 
introduce  in  evidence  and  read  to  the  jury  the  transcript  of 
the  judgment  and  proceedings  of  the  Clay  Circuit  Court,  in 
the  case  of  John  Bolin  v.  Robert  M,  Wingate,  John  G,  Ackdn 
mire,  John  Andrews,  Anios  H.  Woodruff  and  Austin  D.  Gotton, 
as  shown  by  bill  of  exceptions  No,  3. 

6th.  Error  of  the  court  in  giving  instructions  Nos.  1,  2,  3, 
4,  5,  6,  7,  8  and  10. 

It  appeared  in  evidence,  that  Woodruff  &  Cotton  were 
lessees  of  certain  lands,  with  the  privilege  of  mining  coal 
therein,  and  that  their  lease  was  liable  to  forfeiture  upon  non- 
payment of  certain  stipulated  royalties.  They  had  mortgaged 
their  interest  to  Mrs.  Foreman,  the  appellee,  to  secure  $15,- 
000  borrowed  by  them  from  her.  Ashley  desired  to  purchase 
from  Woodruff  &  Cotton  90  acres  of  the  leased  property  and 
the  coal  privileges  thereto  appertaining,  but  he  could  not  take 
the  property  subject  to  such  a  mortgage ;  an  agreement  was 
then  made  between  Woodruff  &  Cotton  and  Mrs.  Foreman, 
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the  appellee,  and  Ashley,  by  which  WoodruflF  &  Cotton  were 
to  transfer  the  90  acres  and  its  coal  privileges  to  Ashley,  and 
Mrs.  Foreman  was  to  release  said  90  acres  from  the  lien  of 
her  mortgage,  and  Ashley  was  to  give  his  notes  for  the  price 
of  the  90  acres,  one  of  them  being  the  note  in  suit;  all  of 
said  notes  to  be  made  payable  to  and  delivered  to  Mrs.  Fore- 
man, in  consideration  of  her  releasing  said  90  acres  from  the 
lien  of  her  $15,000  mortgage,  and  said  notes  to  be  secured  to 
Mrs.  Foreman  by  a  mortgage  of  said  90  acres  and  appurte- 
nances by  Ashley  to  her.  This  agreement  was  fully  carried  , 
into  effect,  and  this  suit  is  upon  one  of  those  notes.  The  de- 
fendants were  seeking  to  show,  as  a  defence  to  said  note,  that 
Woodruff  &  Cotton  &iled  to  pay  their  royalties,  whereby  their 
lease  was  declared  forfeited,  and  Ashley  lost  his  90  acres,  which 
the  defendants  alleged  was  the  real  consideration  of  the  note ; 
but,  as  between  Ashley  and  Mrs.  Foreman,  the  real  consider- 
ation of  the  note  was  the  release  by  her  of  the  90  acres  from 
the  lien  of  the  $15,000  mortgage;  it  was  that  release  which 
enabled  Ashley  to  purchase  the  90  acres,  and  for  that,  by  con- 
sent of  Woodruff  &  Cotton,  he  gave  the  note ;  the  forfeiture 
of  the  lease  and  the  subsequent  loss  by  Ashley  of  the  90 
acres  did  not  affect  the  consideration  of  the  note  as  between 
Ashley  and  Mrs.  Foreman,  and  were  no  defence  against  the 
note,  and  whether  she  took  the  note  as  payment  of  so  much 
of  her  claim  against  Woodruff  &  Cotton,  or  only  as  collateral 
security,  is  immaterial,  as  in  either  case  her  right  of  action 
upon  the  note  was  perfect. 

The  verdict,  therefore,  was  not  contrary  to  the  evidence, 
and  not  contrary  to  law,  and  there  was  no  error  in  rejecting 
the  record  evidence  mentioned  in  the  reasons  for  a  new  trial. 
That  evidence  was  immaterial  and  irrelevant. 

The  merits  of  the  cause  having  been  feirly  tried  and  deter- 
mined in  the  court  below,  and  a  just  result  having  been  reached 
upon  the  evidence,  this  court  will  not  consider  whether  the 
instructions  were  absolutely  correct  in  every  particular.  Prac- 
tice Act,  sees.  101,  580;  Hedge  v.  SHim,  29  Ind.  574. 
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There  was  no  substantial  error  in  overruling  the  motion 
for  a  new  trial.  The  judgment  of  the  court  below  ought  to 
be  affirmed. 

Per  Curiam. — It  is  therefore  ordered  by  the  court,  upon 

the  foregoing  opinion,  that  the  judgment  of  the  court  below 

be  and  it  is  hereby  in  all  things  affirmed,  at  the  costs  of  the 

appellants. 

On  Petition  for  a  Rehearing. 

BicKNELL,  C.  C. — In  this  petition  it  is  claimed  that  the 
established  rule  of  this  court,  to  wit :  that  a  demurrer  searches 
the  record,  and  that  a  bad  reply  is  good  enough  for  a  bad 
answer,  ought  to  be  overruled;  but  that  rule  was  adopted 
more  than  twenty  years  ago,  upon  full  consideration,  as  a 
result  of  the  amendment  of  section  54  of  the  civil  code  of  1852, 
which  amendment  took  eflFect  on  August  17th,  1855.  It  would 
be  an  unwarrantable  innovation  to  change  that  rule  now. 

It  is  also  claimed  that  the  answers  were  not  bad,  because 
the  lease  was  not  real  estate,  but  only  a  chattel  real.  The  an* 
flwers,  however,  alleged  eviction,  and  where  there  is  a  written 
transfer  of  such  property,  and  the  writing  is  relied  on  as  a 
defence,  by  reason  of  the  covenants  in  it  which  are  alleged  to 
be  broken,  it  is  just  as  necessary  that  a  copy  of  the  writing  be 
annexed  to  the  answer  as  it  is  upon  a  like  transfer  of  real 
estate.     Upon  this  point  we  adhere  to  the  principal  opinion. 

The  last  point  made  in  the  petition  is  that  the  motion  for 
a  new  trial  ought  to  have  been  granted.  This  point  was  fully 
considered  in  the  principal  opinion.  We  need  not  repeat  its 
statements.  There  was  really  no  valid  defence  to  the  note. 
The  petition  for  a  rehearing  ought  to  be  overruled. 

Per  Curiam. — The  petition  for  a  rehearing  is  overruled. 
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Descents. — Statutes  Consti-ued, — .Collateral  Heirs. —  DislrilnUion. — Collateral 
relatiyes  in  the  second  degree,  where  any  in  the  first  degree  also  survive, 
take  per  stirpes,  under  B.  S.  1«81,  sections  2468,  2469  and  2470.  Thus, 
the  heirs  being  nine  nephews  surviving,  and  grand-nephews,  children  of 
two  nephews  deceased,  the  latter  take  the  shares  which  would  have  gone 
to  their  respective  parents  had  they  survived. 

From  the  Putnam  Circuit  Court. 

/.  L.  Bloomer y  R.  Hill  and  /.  W.  Ntchol,  for  appellants. 
J.  Birchy  J.  N,  Sims,  J.  E.  McDonald  and  J,  M.  Butler,  for 
appellees. 

Coombs,  J. — This  suit  was  submitted  to  the  court  below 
for  trial|  upon  a  complaint  by  the  appellant  and  a  cross  com- 
plaint by  the  appellee,  for  the  partition  of  lauds  amongst  col- 
lateral heirs.  UpOn  the  request  of  the  appellants,  the  court 
found  the  facts  specially,  and  its  conclusions  of  law  thereon  as 
follows :  "  The  court  finds  that  on  or  about  the  21st  day  of 
January,  1881,  said  Jesse  Blake,  named  in  said  complaint  and 
cross  complaint,  died  intestate,  in  Putnam  county,  Indiana, 
leaving  no  widow,  and  without  issue  or  their  descendants  alive, 
and  without  father  or  mother ;  and  leaving  as  his  sole  and  only 
heirs  at  law,  said  plaintiffs,  John  G.  Blake,  James  R.  Blake 
and  William  M .  Blake,  the  sons  of  James  Blake,  deceased, 
who  was  a  brother  of  said  Jesse  Blake,  deceased ;  and,  also, 
said  plaintiff  Walter  G.  Blake,  an  infant  son  of  Walter  A. 
Blake,  deceased,  who  was  a  son  of  said  James  Blake,  deceased ; 
and  that  said  James  Blake  died  before  said  Jesse  Blake ;  also, 
said  defendants,  John  W.  Blake,  William  H.  Blake,  James  H. 
Blake,  Mariah  J.  Henderson,  now  the  widow  of  Charles  Hen- 
derson, deceased,  Mary  M.  Given,  widow  of  David  Given,  de- 
ceased, and  Sarah  A.  Catterlin,  who  were  all  children  of  John 
Blake,  deceased ;  also  said  defendant  Miriam  E.  McFarland, 
wife  of  said  David  H.  McFarland,  daughter  of  Caroline  Dunn, 
Vol.  85.-5 
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deceased^  who  was  a  daughter  of  said  John  Blake,  deceased,  whi> 
was  a  brother  of  said  Jesse  Blake,  deceased.  Aod  the  court 
further  finds  that  said  Caroline  Dunn  and  said  John  Blake 
both  departed  this  life  before  the  death  of  the  said  Jesse  Blake, 
ileceased ;  sCnd  the  court  further  finds,  that  at  the  time  of  the 
death  of  said  Jesse  Blake,  he  was  seized  in  fee  simple  of  all 
the  real  estate  described  in  the  complaint  and  cross  complaint 
herein '^  (describing  it).  ^^  Second,  That  said  John  G.  Blake,, 
James  R.  Blake,  Mary  E.  Blake,  Walter  G.  Blake,  William  H. 
Blake,  Mariah  J.  Henderson,  Mary  M.  Given,  Sarah  A.  Cat- 
terlin,  Miriam  E.  McFarland,  John  W.  Blake  and  James  A. 
Blake  are  each  the  owners  in  fee  simple,  and  entitled  to  one- 
eleventh  part  in  value  of  all  of  said  real  estate,  as  tenants  in 
common.  Third.  That  the  said  real  estate  ought  to  be  sold, 
and  after  payment  of  the  costs  and  expenses  of  said  sale,  and 
the  costs  of  this  suit,  the  residlie  of  the  proceeds  derived  from 
said  sale  ought  to  be  divided  equally  bet\>^een  them." 

Exceptions  by  the  appellants  to  the  conclusions  of  law 
upon  the  facts  found  by  the  court  were  overruled,  and  a 
judgment  rendered  upon  the  findings  of  the  court. 

From  this  judgment  the  plaintiffs  appealed  to  this  court- 
The  only  error  assigned  is,  that  the  court  erred  in  its  conclu- 
sions of  law,  which  presents  the  only  question  for  the  consid- 
eration of  this  court. 

lengthy  written  and  printed  arguments  have  been  presented 
by  the  attorneys  on  each  side — the  appellants'  counsel  con- 
tending that  the  fiimily  of  James  Blake,  deceased,  consisting- 
of  four  persons,  inherited  one  equal  half  of  the  estate,  and  the 
family  of  John  Blake,  consisting  of  seven  persons,  the  other 
half;  counsel  for  the  appellees  contending  that  they  all  took 
equally  ,j}6r  capita.  The  argument  of  appellants'  counsel  seems 
to  have  been  predicated  upon  the  assumption  that  these  parties 
in  some  way  inherited  through  their  deceased  fathers,  instead 
of  inheriting  directly  from  their  uncle  Jesse  Blake.  The  only 
statutes  bearing  upon  this  subject  are  the  first  four  sections 
of  the  act  relating  to  descents.     1  R.  S.  1876,  p.  408.     The 
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primary  object  of  the  Legislature,  as  expressed  by  these  sec- 
tions, was  that  estates  should  desceud  equally  to  the  next  of 
kin,  as  a  class,  whether  lineal  or  collateral,  however  numerous^, 
or  however  remote  from  the  ancestor ;  with  the  single  excep- 
tion that  where  one  or  more  of  a  class  had  died  leaving  chil- 
dren, such  children  should  inherit  the  share  which  would  have- 
descended  to  their  father  and  mother,  if  living,  though  such 
children  are  one  degree  farther  removed  from  the  ancestor* 
Sec.  1  provides  that  the  estate  of  an  intestate  shall  descend  to 
his  or  her  children,  in  equal  portions. 

Sec.  2..  "  If  any  children  of  such  intestate  shall  have  died 
intestate,  leaving  a  child  or  children,  such  child  or  childrea 
shall  inherit  the  share  which  would  have  descended  to  the 
father  or  mother,  and  grandchildren,  and  more  remote  descend- 
ants, and  all  other  relatives  of  the  intestate,  whether  lineal  or 
collateral,  shall  inherit  by  the  same  rule :  Provided,  That  if 
the  intestate  shall  have  lefl  at  his  death  grandchildren  only 
alive,  they  shall  inherit  equally." 

This  court  has  applied  this  rule  to  a  class  of  lineal  heirs 
one  degree  farther  removed  from  the  ancestor,  holding  that 
where  the  estate  descends  to  grandchildren,  and  one  or  more 
of  that  class  has  died,  leaving  a  child  or  children,  such  great 
grandchildren  will  inherit  the  shares  the  parent  would  have 
inherited,  if  living.     Coxv,  Cox,  44  Ind.  368. 

This  rule  also  applies  to  collateral  heirs.  Sec.  3  of  the- 
act  provides  that  if  any  intestate  shall  die  without  lawful  issue,, 
or  their  descendants  alive,  one-half  of  the  estate  shall  go  to- 
the  father  and  mother  of  such  intestate,  as  joint  tenants,  or  to- 
the  survivor  of  them  ;  and  the  other  half  to  the  brothers  ani' 
sisters,  and  to  the  descendants  of  such  as  are  dead,  as  tenants: 
in  common. 

Sec.  4.  "  If  there  be  neither  father  nor  mother,  the  brothers; 
and  sisters  of  the  intestate  living,  and  the  descendants  of  such 
as  are  dead,  shall  take  the  inheritance  as  tenants  in  common.'^' 

From  these  several  provisions  it  is  clear  that  if  all  the 
brothers  and  sisters  of  an  intestate  are  dead,  leaving  childrea 
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alive,  their  children  form  a  class,  all  equally  near  of  kin  to 
their  ancestor,  and  will  take  the  estate  pei-  capita.  But  if  one 
(fr  more  of  this  class  have  died  leaving  children,  such  children 
would  take  their  parents'  share  per  stirpes.  In  the  case  at  bar 
the  next  of  kin,  being  the  children  of  John  and  James  Blake, 
deceased,  brothers  of  Jesse  Blake,  the  intestate,  will  inherit 
directly  from  their  ancestor  per  capita;  and  as  two  of  this 
•class  had  died,  each  leaving  one  child  only,  it  follows  that  the 
several  nephews  and  nieces  and  the  grand-nephew  and  grand- 
niece  will  all  inherit  equally,  and  that  each  is  entitled  to  the 
one-eleventh  part  of  the  estate  of  Jesse  Blake,  deceased. 
Judgment  affirmed,  with  costs. 


No.  8470. 
Board  of  Commissioners  of  Morgan  Co.  v.  Pritchett. 

1S8  4*  ^ES  Adjubicata. — Deeiiums  of  Supreme  Couri.—HYie  decision  of  the  Su- 

;~85    ^  preme  Ck>urt  upon  a  question,  where  the  case  is  reversed,  governs  in  all 

.1^  614  subsequent  stages  of  the  case,  even  in  the  Supreme  Court  upon  a  subse- 

'  86     tS8  quent  appeal. 

I4a_8l3  County  Commissioners. — ClaiiM, — Appeal. — Statute  Construed. — The  act  of 

1879,  R.  S.  1881,  sections  5758,  5760,^769,  operates  prospectively  only, 
and  where  suits  were  pending  in  circuit  courts,  against  counties,  when 
that  act  took  effect,  it  did  not  deprive  the  courts  of  jurisdiction  thereof. 
Bridges. — Bepairs, — Counties  are  liable  for  neglecting  to  keep  their  bridges 
in  a  reasonably  safe  condition. 

From  the  Owen  Circuit  Court. 

F.  P.  A.  Phelps,  W.  8.  Shirley,  J.  0.  Robinson  and  I.  II. 
Fowler,  for  appellant. 

G.  W.  Grubbs  and  M.  H.  Parks,  for  appellee. 

^  Elliott,  J. — This  case  is  here  for  the  second  time ;  when 
liere  before  a  judgment  was  pronounced  declaring  the  com- 
plaint to  be  sufficient,  and  that  controls  us  as  to  all  questions 
then  before  the  court  and  decided  ;  for  a  judgment  on  appeal 
conclusively  settles  the  questions  decided,  and  governs  the  case, 
AS  to  the  points  decided,  throughout  all  its  subsequent  stages. 


.     I 
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Board  of  Commissioners  of  Morgan  County  v.  Pritchett 

It  is,  ho\^ever,  insisted,  that  the  complaint  in  this  case  is 
different  from  the  one  passed  upon  in  the  former  appeal,  and 
that  it  is  insufficient  because  it  does  not  show  that  appellee's 
claim  was  presented  to  the  board  of  commissioners  prior  to 
the  commencement  of  this  action.  Granting  that  this  is  a  new 
element  in  the  case,  and  not  involved  in  the  former  decision, 
the  contention  can  not  prevail,  for  it  is  settled  that,  under  the 
law  in  force  when  this  action  was  begun,  the  claimant  was  not 
required  to  file  his  claim  with  the  board  as  a  condition  pre- 
cedent to  his  right  to  maintain  an  action.  Board,  etc.,  v.  Ford, 
27  Ind. 17. 

I^is  contended  that  the  act  of  March  29th,  1879,  divested 
the  circuit  court  of  jurisdiction,  and  put  an  end  to  all  cases 
pending  in  the  circuit  courts  of  the  State  in  which  claims  had 
not  been  first  acted  upon  by  the  commissioners.  It  is  clear 
to  our  minds  that  the  Legislature  intended  the  provisions  of 
that  act  to  apply  to  claims  filed  subsequent  to  its  adoption^ 
and  not  to  actions  commenced  prior  to  its  passage.  The  statute 
was  intended  to  have  a  prospective  and  not  a  retrospective 
effect.  It  is  a  familiar  rule  that  statutes  will  not  be  given  a 
retroactive  effect  unless  the  rigor  of  the  language  is  such  as 
to  compel  the  courts  to  adopt  that  construction. 

When  the  case  was  here  before  the  principal  point  decided 
was,  that  counties  are  Ifable  for  a  negligent  omission  to  keep 
in  a  reasonably  safe  condition  the  bridges  upon  their  public 
highways,  and  that  decision  can  not  be  overthrown  without  a 
violation  of  the  rule  stated  in  the  opening  sentence  of  thia 
opinion.  Pritchett  v.  Board,  etc.,  62  Ind.  210.  If  we  should 
now  be  of  the  opinion  that  the  principle  of  law  was  erroneously 
decided,  we  could  not  change  the  ruling  so  as  to  affect  this 
case ;  but  if  we  were  at  liberty  to  change  the  former  ruling,  we 
would  not  do  so.  House  v.  Board,  etc.,  60  Ind.  580  (28  Am. 
R.  657) ;  Skaie,  ex  rd.,  v.  Board,  etc.,  80  Ind.  478  (41  Am.  R. 
821)  ;  State,  ex  rel.,  v.  Demaree,  80  Ind.  519. 

Judgment  affirmed. 
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No.  9119. 

Wells  v.  Sutton. 

Promissory  Note. — Action  by  Endoi-see.  —  Plea  of  Propeity  in  Another. — 
Ownership. — Attorney, — It  does  not  show  a  defence  to  an  action  on  a  note 
by  an  endorsee  to  aver  that  it  was  endorsed  to  the  plaintiff  by  one  who, 
as  attorney,  took  the  note  for  his  client  and  without  authority  caused  it 
to  be  made  payable  to  his  own  order. 

Same. — Pinncipal  and  Agent. — Apparent  Authority. — If  the  owner  of  a  prom- 
issory note,  drawn  payable  to  his  agent,  leaves  the  note  in  the  agent's 
possession,  and  the  latter  endorses  it  to  an  innocent  purchaser,  the 
owner  can  not  dispute  the  transfer. 

Same. — Fraud.— False  Bepreaentationt  Must  be  Material — It  is  no  defence  to 
-a  note  made  payable  to  an  attorney  of  the  owner,  that  the  attorney 
-falsely  represented  that  his  client  had  a  cause  of  action  against  the 
maker  for  criminal  intimacy  with  the  client's  wife,  and  had  papers  in 
the  hands  of  an  attorney  at  Piqua,  Ohio,  to  begin  suit  for  $20,000,  un- 
less a  compromise  could  be  made,  etc.  The  defendant,  being  necessarily 
•cognizant  of  the  facts,  had  no  right  to  be  influenced  by  such  represen- 
tations. 

Same. — Criminal  Convenation. —  Damages. — Contract  for  Silence. — Defence. — It 
is  a  good  defence  to  a  suit  on  a  note  given  in  settlement  of  damages 
claimed  for  criminal  intimacy  with  the  wife  of  the  payee,  that  as  a  part 
of  the  settlement  the  parties  agreed  in  writing  that  the  note  should  be 
void  if  the  payee  should  ever  speak  of  such  intimacy,  and  that  he  had 
broken  this  agreement. 

Pleading. — PiwUice. —  Wiiflen  Instrument. — Excuse  for  not  Giving  Copy. — 
If  a  pleading  is  based  on  a  written  instr.ument,  a  copy  should  be  ex- 
hibited; but  it  is  a  sufficient  excuse  for  not  giving  a  copy,  that  the  de- 
positary of  the  writing  had  refused  to  deliver  it  or  to  furnish  a  copy. 

From  the  Randolph  Circuit  Court. 

G,  It.  Koons  and  W.  March,  for  appellant. 
J.  M.  Hai/nes,  J.  W.  Headington  and  J.  J,  3L  LaFollette, 
for  appellee. 

W(X)DS,  C.  J. — Action  upon  two  promissory  notes  alleged 
to  have  been  made  by  the  appellee  to  Theodore  Brumbaugh; 
who  had  endorsed  them  to  another,  who  had  endorsed  them 
to  the  appellant,  the  plaintiff  in  the  action. 

The  appellee  answered  by  five  special  pleas,  and  also  filed 
a  counter-claim,  upon  which  he  prayed  a  cancellation  of  the 
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notes.  Separate  demurrers  te  each  plea  and  te  the  counterr 
claim,  for  want  of  facts,  were  overruled,  and  exceptions  taken 
to  the  rulings.  Issue  was  joined  and  a  trial  had  in  the  Jay 
Circuit  Court,  where  the  action  was  commenced,  resulting  in 
a  verdict  for  the  defendant.  This  verdict  the  court  set  aside 
on  motion  of  the  appellant,  and  granted  him  a  change  of  venue 
to  the  Randolph  Circuit  Court,  in  which  a  second  trial  upon 
the  same  issues  resulted  in  the  judgment  from  which  this  ap- 
peal is  prosecuted.  Error  is  assigned  upon  the  overruling  of 
the  demurrers  to  answers,  and  of  the  motion  for  a  new  trial. 

The  notes  in  suit  are  not  governed  by  the  law  merchant, 
and,  consequently,  there  is  no  question  of  the  rights  of  an  in- 
nocent purchaser  of  mercantile  paper. 

In  the  second  paragraph  of  the  answer,  which  is  verified, 
the  execution  and  endorsement  of  the  notes  as  alleged  are  ad- 
mitted, and  it  is  averred :  "  That  one  Francis  M.  Shrack  is 
the  real  party  in  interest,  and  owner  of  said  notes;  that  the 
notes  were  given  to  satisfy  and  settle  a  demand  or  claim  against 
•defendant  in  favor  of  said  Shrack ;  that  Brumbaugh,  the  payee 
named  in  the  notes,  who  was  acting  as  the  attorney  for  Shrack, 
took  the  notes  payable  to  himself,  without  the  authority  of 
Shrack ;  that  Brumbaugh,  the  payee,  had  no  interest  whatever 
in  the  notes,  or  either  of  them ;  but  Shrack  is  the  owner 
thereof." 

This  plea  falls  short  of  showing  that  the  plaintiff  is  not  the 
real  party  in  interest,  and,  not  showing  this,  it  is  clearly  not 
otherwise  good.  The  apparent  meaning  of  the  averments  is 
that  the  notes  were  executed  in  settlement  of  Shrack's  demand 
against  the  defendant,  and  that  Brumbaugh  exceeded  his  au- 
thority, not  in  making  the  settlement  and  in  taking  the  notes, 
but  simply  in  taking  them  in  his  own  name ;  and,  consequently, 
that  he  held  them,  not  as  his  own,  but  as  a  trustee  for  Shrack. 
It  is  not,  however,  alleged,  nor  can  it  be  inferred  from  what 
is  alleged,  that  the  endorsement  of  the  note  by  Brumbaugh  to 
the  appellant's  endorser  was  unauthorized.  It  is  averred  that 
Shrack  is  the  owner,  and  from  this  it  may  be  inferred  that 
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Shirack  had  assented  to  and  ratified  the  taking  of  the  notes  in 
the  form  in  which  they  were  made,  for,  unless  ratified,  they 
did  not  become  his  property ;  and  if,  after  such  ratification, 
Shrack  permitted  the  notes  to  remain  in  the  possession  of 
Brumbaugh,  he  thereby  clothed  him  with  authority,  or  at  least 
estopped  himself  from  denying  his  authority,  to  endorse  them 
to  another.  Unless  the  averments  of  a  pleading  arc  clear  and 
unequivocal,  the  reasonable  intendments,  on  demurrer,  will 
be  held  to  be  against  the  pleader ;  and,  while  the  allegations 
of  this  plea  are,  perhaps,  sufficient  to  show  that  Brnmbaugh 
took  the  notes  as  agent  for  dnother,  it  by  no  means  appears 
that  he  did  not  have  or  obtain  authority  to  make  the  alleged 
assignment  to  the  appellant^s  endorser.  The  allegation  in  the 
present  tense,  that  "Shrack  is  the  owner,"  is  at  most  only  a 
statement  of  a  legal  conclusion,  and  is  not  sufficient  to  help 
out  the  plea  when  tested  by  a  demurrer. 

It  is  insisted  on  the  authority  of  Rogers  v.  Place^  29  Ind. 
577,  and  French  \,  Blaiwhard,  16  In<^  143,  that,  having  made 
the  notes  payable  to  Brumbaugh,  the  appellee  was  estopped 
to  deny  that  the  payee  named  was  the  real  party ;  but  we  do 
not  find  it  necessary  to  decide  upon  this  point.  It  may  be 
observed,  however,  that  upon  the  facts  stated  in  the  plea,  the 
notes,  unless  authorized  or  ratified  by  Shrack,  are  shown  to  be 
without  consideration,  and  it  is  because  such  ratification  is 
shown,  or  is  inferable,  that  the  plea  is  not  good  as  a  plea  of 
no  consideration. 

In  the  third  paragraph  of  answer,  the  making  and  endorse- 
ment of  the  notes  as  alleged  are  admitted,  but  it  is  alleged  that 
they  were  obtained  by  fraud,  in  this :  That  the  payee,  Brum- 
baugh, felsely  and  fraudulently  represented  to  the  defendant, 
that  Francis  M.  Shrack  had  and  held  a  cause  of  action  against 
the  defendant  for  alleged  criminal  intimacy  with  his  wife,  and 
that  said  Shrack  had  then  the  papers  all  drawn  up  and  in  the 
hands  of  his  attorneys,  at  Piqua,  Ohio,  to  begin  suit  against 
the  defendant  for  $20,000  damages ;  and  that  the  suit  would 
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be  brought  at  once  unless  a  compromise  could  be  made,  and 
that  he,  Brumbaugh,  ^vas'  authorized  as  agent  to  settle  the 
same  with  the  defendant;  that,  relying  on  said  false  and 
fniudulent  representations,  and  desiring  to  avoid  a  litigation, 
the  defendant  executed  the  notes  sued  on,  without  any  other 
consideration ;  that  Brumbaugh  at  the  time  well  knew  that 
said  representations  were  false,  and  that  said  Shrack  had  not 
prepared,  or  caused  to  be  prepared,  any  papers  for  a  suit,  nor 
was  he  threatening  to  prosecute  any  suit,  against  the  defend- 
ant.    Wherefore,  etc. 

We  think  this  answer  insufficient.  It  is  not  denied  that 
there  was  foundation  for  the  alleged  demand,  and  if  this  were 
denied,  it  could  not  well  be  claimed  that  the  defendant  was 
ignorant  on  the  subject,  and  had  a  right  to  believe  the  repre- 
sentations. It  is  not  denied  that  Brumbaugh  was  authorized 
to  negotiate  the  settlement,  and  that  through  him  Shrack  was 
demanding  of  the  defendant  reparation  for  the  alleged  crim- 
inal intercourse.  In  this  situation,  the  representations  in  re- 
spect to  preparations  for  bringing  a  suit  become,  in  our 
opinion,  immaterial  and  unimportant;  they  are  not  such  as 
the  defendant  had  a  right  to  rely  on  or  to  be  influenced  by. 

The  fourth  paragraph  alleges  a  voluntary  written  release  by 
Shrack,  delivered  to  the  defendant  before  he  had  notice  of 
the  alleged  assignment  of  the  notes  by  Brumbaugh,  who  held 
the  notes  as  trustee  for  Shrack.  This  plea  is  defective,  be- 
cause, if  for  no  other  reason,  a  copy  of  the  release  is  not  made 
an  exhibit. 

In  the  fifth  paragraph  it  is  alleged,  that  the  notes  were  made 
to  the  payee  in  trust  for  Shrack,  in  settlement  of  a  pretended 
claim  against  the  defendant  for  alleged  criminal  intimacy  with 
Shrack's  wife,  and  for  no  other  consideratioi^;  that,  as  a 
part  of  the  contract  on  which  the  notes  were  made,  Shrack 
executed  to  the  defendant  a  writing,  whereby  he  undertook 
and, bound  himself  "never  after  to  refer  to  or  speak  of  said 
criminal  intimacy,  and  that  any  violation  of  said  agreement 
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should  work  a  forfeiture  of  said  notes,  and  all  right  of  ae- 
tion  thereon,  and  that  the  same  should  be  surrendered  to  the 
defendant ; "  that  said  bond  was  placed  in  the  hands  of  Brum- 
baugh, the  payee  of  the  notes ;  that  he,  upon  request,  had  re- 
fused to  deliver  the  bond  or  to  furnish  a  copy  thereof  to  the 
defendant,  and  consequently  he  can  not  exhibit  a  copy ;  that 
said  Shrack  at  divers  times  and  places  spoke  of  and  referred 
to  said  criminal  intimacy  in  public,  and  gave  publicity  to  tlie 
same  in  violation  of  the  agreement. 

The  objections  urged  to  this  plea  are,  that  the  alleged  ex- 
cuse for  not  setting  out  a  copy  of  the  agreement  is  insuffi- 
cient, and  that  the  agreement  itself  is  void  as  against  public 
policy.  We  think  neither  objection  tenable.  It  may  be  that 
Brumbaugh  was  not  bound  to  furnish  a  copy  of  the  writing, 
and  that  the  defendant  should  have  made  one  for  himself, 
but  this  he  could  not  do  if  Brumbaugh,  as  is  alleged,  re- 
fused to  deliver  the  agreement  to  him. 

There  is  no  rule  of  public  policy  which  foi*bids  such  a  con- 
tract for  silence  so  long  as  it  is  not  in  contemplation  to  con- 
ct^al  and  prevent  the  punishment  of  a  crime.  It  does  not 
appear,  and  will  not  be  presumed,  that,  in  this  instance,  a 
crime  had  been  commitftd ;  nor  but  that,  if  there  had,  its 
punishment  had  been  barre^  by  lapse  of  time  before  the 
agreement  was  made.  The  public  morals  will  surely  not  suf- 
fer by  the  suppressing  of  such  scandals,  and  if  the  individu- 
als concerned  see  fit  to  put  their  settlements  and  contracts  on 
such  a  basis,  they  may  do  so,  and  must  be  held  to  the  legal 
consequences. 

The  questions  presented  under  the  motion  for  a  new  trial 
we  deem  it  unnecessary  to  consider. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
with  instructions  to  sustain  the  demurrers  to  the  second,  third 
and  fourth  paragraphs  of  answer. 
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No.  9517. 

Deputy  v.  Hill,  Administrator. 

Appeals  to  Supreme  Cou^t. — AssiffufnerU  (^Errors. — AppellafWa  Complaint. 
— Dianisaal. — On  an  appeal  to  the  Supreme  Court  the  appellant  must, 
under  section  655,  B.  S.  1881,  enter  on  the  transcript  a  specific  assign- 
ment of  all  errors  relied  upon.  The  assignment  of  errors  constitutes 
the  complaint  of  the  appellant  in  the  Supreme  Court,  and,  in  the  absence 
of  such  an  assignment,  the  appeal  will  be  dismissed. 

From  the  Jennings  Circuit  Court. 

IV.  Dixon  and  L.  DixoUy  for  appellant. 
A.  G.  Smith,  for  appellee. 

HoWK,  J. — The  appellee  has  moved  this' court  in  writing 
to  dismiss  the  appeal  in  this  case,  for  the  following  causes : 

"  1.  Because  there  is  no  assignment  of  error  filed  herein, 
and  none  was  ever  filed  ;  and, 

"  2.  Because  said  case  has  been  on  the  docket  of  this  court 
during  two  terftis,  without  being  submitted." 

The  appellant  has  appeared  to  this  motion,  and  by  a  coun- 
ter motion  has  asked  leave  and  offered  to  file  now  an  assign- 
ment of  errors. 

The  transcript  in  this  case  shows  that  the  judgment  below 
was  rendered  on  the  12th  day  of  June,  1880.  Twp  days  be- 
fore the  expiration  of  the  year  within  which  an  appeal  could 
be  taken  from  the  judgment,  to  wit,  on  the  10th  day  of  June, 
1881,  the  transcript  was  filed  in  the  clerk's  office  of  this  court, 
as  and  for  such  api)eal.  Of  course  the  appeal  was  taken  in 
vacation,  and  not  in  term,  for  it  could  not  be  taken  otherwise 
at  the  time.  Under  section  556  of  the  civil  code  of  1852 
(section  640,  R.  8.  1881),  appeals  might  be  taken  after  the 
close  of  the  term  at  which  the  judgment  was  rendered,  in 
two  modes:  1.  By  serving  notice  in  writing  on  the  adverse 
party  or  his  attorney,  and  also  on  the  clerk  of  the  proper 
court,  "stating  the  appeal  from  the  judgment  or  some  spe- 
cific part  thereof; "  or,  2.  By  procuring  from  the  clerk  of  the 
court  a  transcript  of  the  record  and  proceedings  in  the  suit, 


76  SUPREME  COURT  OF  INDIANA, 

Deputy  V.  Hill,  Administrator.  « 

or  SO  much  thereof  as  is  embi*aced  in  the  appeal,  and  filing 
the  same  in  the  office  of  the  clerk  of  thjs  court,  who  should 
endorse  thereon  the  time  of  filing,  and  issue  a  notice  of  tlie 
appeal  to  the  appellee. 

(  In  this  case  it  is  manifest  that  the  appellant  intended  and  at- 
tempted to  take  his  appeal  in  the  second  mode  by  procuring  and 
filing  a  transcript  of  the  record  in  the  clerk's  office  of  this  court ; 
but  it  does  not  appear  that  any  notice  of  his  appeal,  by  his  pro- 
curement or  otherwise,  has  ever  been  issued  to  the  appellee.  If 
the  appellant  had  caused  the  proper  notice  to  be  issued  to  the 
appellee  at  the  time  of  filing  the  transcript,  the  appeal  would 
have  stood  for  trial  at  the  November  term,  1881,  of  this  court ; 
and,  in  that  event,  the  law  would  have  required  him  to  enter 
on  the  transcript,  on  or  before  the  first  day  of  that  term,  "  a 
specific  assignment  of  all  errors  relied  upon."  Section  655,. 
R.  S.  1881.  In  PruiU  v.  Edinburg,  etc,.  Turnpike  Co.,  71 
Ind.  244,  the  appeal  was  dismissed  for  the  want  of  any  as- 
signment of  errors.  The  court  said:  "This*  assignment  of 
error  constitutes  the  appellant's  complaint  or  cause  of  action, 
in  this  court.  In  the  absence  of  such  an  assignment,  we  are 
not  informed,  in  any  legal  manner,  of  what  supposed  errors 
the  appellant  complains,  or  upon  what  grounds  the  judgment 
below  is  sought  to  be  reversed."  Ilay^  v.  Johnfi,  42  Ind.  505  ; 
Wigg8  V.  Koonfz,  43  Ind.  430 ;  Pahmeyer  v.  Grovei-man^  60 
Ind.  7 ;  Elder  v.  Sldwell,  66  Ind.  316. 

We  are  of  the  opinion,  therefore  that  the  appellee's  motion 
to  dismiss  this  appeal,  for  the  want  of  any  assignment  of 
error  entered  on  the  transcript,  is  well  taken  and  must  be 
sustained.  No  sufficient  excuse  is  shown  for  the  &ilure  and 
neglect  of  the  appellant  to  prosecute  his  appeal,  with  rea- 
sonable diligence,  and  his  counter  motion  must  be  and  is 
overruled. 

The  appeal  is  dismissed,  at  the  appellant's  costs. 
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No.  9674. 
HiMES  KT  AL.  V.  LaNGLEY. 

Pleadino. — Complaint. — Certainty. — Demvrrer. — If  a  complaint,  construed 
according  to  the  fair  import  of  it%  averments,  makes  a  cause  of  action, 
it  will  resist  a  demurrer,  though  it  be  uncertain. 

Vendob  and  Purchaser. —  Vendor^s  Lien, — Acceptance  oj  Worthless  Security. 
— I^ucL —  Waiver. — Diligence. — The  acceptance  of  worthless  securities  for 
the  payment  of  purchase-money,  induced  by  the  fraudulent  representa- 
tions of  the  purchaser,  is  not  a  waiver  of  the  vendor's  lien  for  unpaid 
purchase-money  of  real  estate,  but  suit  must  be  brought  promptly  upon 
discovery  of  the  fraud,  if  the  rights  of  others  may  be  affected  by  delay. 

Same. — A  vendor's  lien  may  be  enforced  for  a  part  only  of  the  purchase- 
money. 

Same. — Bromisaory  Note, — ^When  land  is  exchanged  for  promissory  notes 
of  other  persons,  which  the  vendor  is  induced  by  fraud  to  receive  in  ex- 
change for  the  land,  no  price  having  been  fixed  for  the  land,  and  no 
credit  given  for  purchase-money,  nor  any  promise  by  the  vendee  to  make 
further  payments,  no  right  to  a  vendor's  lien  exbts. 

Same. — ContracL — JBesetsmon.— i^ud.— A  suit  to  rescind  a  contract  for  fraud, 
whereby  the  plaintiff  was  induced  to  receive  worthless  notes  in  exchange 
for  real  estate,  must  be  brought  promptly  upon  the  discovery  of  their 
worthlessness,  and  dealing  with  the  notes  afterwards  as  his  own  forfeits 
the  right  to  rescind. 

From  the  Howard  Circuit  Court. 

/.  CyBrien,  M,  Oarrigxis  and  (7.  C.  Shirley,  for  appellants. 
J.  C.  Blacklidge  and  W,  E.  BlacUidge,  for  appellee. 

NiBLACK,  J. — Complaint  by  Silas  Langley  against  William 
H.  MeCurdy  and  Julia  A.  McCurdy,  his  wife,  and  Timothy  L. 
Himes  and  Lydia  Himes,  his  wife,  to  enforce  a  vendor's  lien. 
The  action  was  commenced  on  the  25th  day  of  February,  1880. 

The  complaint  was  in  three  paragraphs. 

The  third  paragraph  was  the  only  one  held  to  be  good  upon 
<lemurrer  as  against  all  the  defendants. 

After  issue,  and  upon  a  trial  by  a  jury,  there  was  a  verdict 
in  favor  of  the  plaintiff,  finding  that  the  defendant  William 
H.  McCurdy  was  indebted  to  him  in  the  sum  of  $864.85,  and 
that  the  sum  so  found  to  be  due  ought  to  be  decreed  to  be  a 
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lien  on  the  real  estate  described  in  the  complaint.    New  trial 
denied,  and  judgment  on  the  verdict. 

The  first  complaint  here  upon  the  proceedings  below  is, 
that  the  court  erred  in  overruling  the  demurrer  to  the  third 
paragraph  of  the  complaint. 

'that  paragraph  charged  that,  on  the  29th  day  of  Decem- 
ber, 1874,  the  plaintiff  sold  and  conveyed  to  the  defendants 
William  H.  McCurdy  and  Julia  A.  McCurdy  a  certain  de- 
scribed tract  of  land  in  Howard  county,  containing  twenty 
acres ;  that  the  said  Julia  was  then^^  and  still  is,  the  wife  of 
the  said  William,  and  that  at  the  request  of  the  said  Julia, 
and  with  the  full  knowledge  and  consent  of  the  said  William, 
the  plaintiff  executed  the  deed  for  said  land  to  him,  the  said 
William,  who  was  a  mere  volunteer,  and  paid  no  part  of  the 
consideration  for  which  such  conveyance  was  made ;  that  the 
said  Julia,  with  the  consent  of  the  said  W^illiam,  and  as  a 
part  of  the  consideration  for  said  land,  promised  to  pay  the 
plaintiff  the  sum  of  $333.33  on  the  1st  day  of  June,  1877, 
^nd  the  further  sum  of  $333.34  on  the  1st  day  of  June,  1878, 
without  relief  from  valuation  laws,  and  with  six  per  cent,  in- 
terest after  the  1st  day  of  June,  1875;  that  as  evidence  of 
her  promise  to  pay  said  sum  of  money,  and  as  security  for 
the  payment  thereof,  the  said  Julia,  in  conjunction  with  the 
said  William,  as  her  husband,  by  their  endorsement  in  writ- 
ing, assigned  and  transferred  to  the  plaintiff  two  certain  prom- 
issory notes,  both  executed  by  Aegidius  Kaltner  and  J. 
Henry  Kappes  to  the  said  Julia,  and  bearing  date  June  2d, 
1874,  the  first  for  $333.33,  payable  on  the  1st  day  of  June, 
1877,  at  six  pe/  cent,  interest  after  June  1st,  1875,  and  the 
second  for  $333.34,  payable  on  the  1st  day  of  June,  1878, 
with  like  interest  after  June  1st,  1875;  that  the  makers  of 
said  promissory  notes,  on  said  29th  day  of  December,  1874, 
resided  in  the  city  of  Indianapolis,  in  this  State,  and  that  at 
the  time  of  the  sale  and  conveyance  of  the  land  as  above  set 
forth,  and  previously  thereto,  the  said  Julia  and  the  said 
William  represented  that  both  of  said  promissory  notes  were 
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amply  secured  by  mortgage  on  real  estate  situate  in  Marion 
county,  also  in  this  State,  where  the  mortgage  was  duly  re- 
corded ;  that  by  reason  of  such  representations,  in  which  he 
believed  and  upon  which  he  solely  relied,  the  plaintiff  was 
induced  t©  accept  said  promissory  notes ;  that  said  represen- 
tations were  made  in  the  county  of  Howard,  where  the  plain- 
tiff then  resided  and  still  resides;  that  said  notes  were  never 
at  any  time  secured  by  mortgage  on  real  estate  or  any  other 
property,  and  that  the  same  were  worthless  at  the  time  the 
plaintiff  accepted  them,  as  well  as  at  the  time  of  their  ma- 
turity ;  that  the  said  Julia  and  William  falsely  and  fraudu- 
lently represented  that  said  promissory  notes  were  secured  by 
mortgage,  for  the  purpose  of  inducing  the  plaintiff  to  accept 
said  notes  as  security  for  a  portion  of  the  purchase-money 
of  the  land  so  sold  and  conveyed  by  him,  they,  the  said  Julia 
and  William,  well  knowing  that  said  notes  were  not  secured 
by  mortgage,  and  were  worthless  as  security  for  any  portion 
of  said  purchase-money;  that  the  plaintiff  afterwards  learned 
that  said  notes  were  worthless,  and'  he  then  repudiated,  and 
still  repudiates,  them  as  a  security  for  said  purchase-money, 
and  has  since  frequently  informed  the  defendants  that  he  in- 
tended to  hold  the  land  liable  for  th^  payment  of  the  unpaid 
purchase-money ;  that  the  said  Julia  is  the  equitable  owner 
of  the  land,  the  said  William  only  holding  the  naked  legal  title 
thereto;  that  the  defendants  Timothy  L.  Himes  and  Lydia 
Himes  claim  to  own  an  interest  and  estate  in  said  land,  the 
nature  and  extent  of  which  is  unknown  to  the  plaintiff,  and 
are  now  in  the  possession  of  the  land ;  that  before  they  ac- 
quired any  interest  in  said  land,  they  had  notice  and  actual 
knowledge  of  the  non-payment  of  the  purchase-money  for 
the  same  by  their  co-defendants,  and  of  all  the  material  fects 
herein  above  charged;  that  the  said  William  and  Julia  were 
at  the  time  of  their  purchase  of  the  land,  and  have  ever  since 
continued  to  be,  openly  and  notoriously  insolvent;  that  the 
plaintiff  now  repudiates  and  rejects  said  promissory  notes 
and  his  acceptance  thereof  as  above  herein  recited,  and  brings 
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said  notes  into  court  and  tenders  them  to  the  defendants; 
that  the  purchase-money,  which  said  notes  were  assigned  and 
transferred  to  the  plaintiff  to  secure,  still  remains  unpaid. 
AV'^herefore  the  plaintiff  demanded  judgment,  and  a  decree  for 
the  sale  of  the  land  to  satisfy  whatever  judgment  might  be 
rendered  in  his  favor. 

The  court  below  might  have  required  the  complaint  to  have 
bet^n  made  more  specific  in  its  description  of  the  contract  of 
sale  by  the  plaintiff  to  McCurdy  and  wife ;  also  as  to  its  aver- 
ment as  to  the  time  at  which  the  alleged  worthlessness  of  the 
promissory  notes  accepted  by  the  plaintiff  was  discovered  by 
him ;  but  the  complaint  was  not  bad  upon  demurrer  because 
of  its  uncertainty  in  these  respects. 

A  vendor's  lien  may  be  enforced  for  a  part  only  of  the 
purchase-money.  Dart  Vendors  &  Purchasers  of  Real  Estate, 
p.  351.  ^ 

It  can  not  be  said  that  the  complaint  showed  any  unneces- 
sary delay  in  bringing  this  action  after  the  discovery  that  the 
notes  were  worthless,  as  it  did  not  aver  when  that  discovery 
was  made. 

The  representation  that  the  notes  were  secured  by  a  mort- 
gage, which  was  recorded  in  another  and  a  distant  county,  was 
a  material  representation,  and  one  on  which  the  plaintiff  was, 
under  the  circumstances,  authorized  to  rely. 

The  acceptance  of  a  worthless  security  by  a  vendor,  induced 
by  the  fraudulent  representations  of  the  vendee,  does  not  dis- 
charge the  vendor's  lien.  1  Jones  Mortgages,  sec.  207;  1 
'Hilliard  Mortgages,  697,  sec.  40;  Dains  v.  Cox,  6  Ind.  481 ; 
Haugh  v.  Blythe's  ExWa,  20  Ind.  24 ;  FovA^h  v.  WUson,  60  Ind. 
64  (28  Am.  R.  651) ;  Mariin  v.  Cauble,  72  Ind.  67 ;  McDole 
v.  Purdy,  23  Iowa,  277 ;  Felton  v.  Smith,  84  Ind.  485. 

The  filing  of  the  notes  with  the  complaint,  ostensibly  as  a 
part  of  it,  and  at  the  same  time  purporting  to  bring  the  notes 
into  court  for  the  use  of  the  defendants,  constituted  a  some- 
what anomalous  proceeding,  to  which  motions,  either  to  strike 
out  or  to  have  made  more  certain,  might  have  been  well  di- 
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rected,  but  the  anomaly  thus  presented  was  not  reached-  by 
the  demurrer  to  the  complaint. 

The  notes  were  not  the  foundation  of  this  action,  in  the  sense 
which  required  them  to  be  filed  with  the  complaint,  or  which 
made  them  a  part  of  the  complaint  by  being  filed  with  it. 

Construing  the  third  paragraph  of  the  complaint,  however, 
according  to  what  appears  to  have  been  the  fair  import  of  its 
averments,  we  regard  it  as  having  been  substantially  sufficient 
upon  demurrer. 

The  evidence  showed  that  the  land  in  controversy  was,  in 
the  latter  part  of  December,  1874,  sold  and  conveyed  by  the 
plaintiff  to  the  defendant  William  H.  McCurdy ;  that  the 
plaintiff  received  in  exchange,  and  in  consideration  therefor, 
the  two  notes  described  in  the  complaint,  which  were  the  sep- 
arate property  of  Julia  A.  McCurdy,  and  one  other  similar 
note  in  tenor  and  amount,  but  due  at  a  date  previous  to  the 
times  at  which  both  the  others  were  respectively  payable ;  that, 
some  time  after  he  became  the  owner  of  the  notes,  the  plain- 
tiff endorsed  them  to  his  sister  Amanda  Langley ;  that,  in 
June  following,  McCurdy  and  wife  sold  and  conveyed  the 
land  to  their  co-defendant,  Timothy  L.  Himes,  who,  in  March, 
1876,  went  into  possession,  and  has  ever  since  so  continued ; 
that,  in  the  latter  part  of  June,  1875,  the  plaintiff  caused  his 
sister  to  endorse  the  notes  to  a  bank  in  Kokomo  as  collateral 
security  for  money  borrowed  by  him;  that  this  borrowed 
money  was  afterwards  repaid,  and  the  notes  returned  to  his 
sister ;  that  the  plaintiff  afterwards  traded  the  notes  to  ope 
Miller.for  a  tract  of  land,  which  he,  the  plaintiff,  caused  to  be 
conveyed  to  his  sister ;  that  afl;erwards,  some  dissatis&ction 
occurring  about  this  trade.  Miller  returned  the  two  notes- 
mentioned  in  the  complaint  to  the  plaintiff,  under  whose  di- 
rection the  land  was  reconveyed  to  Miller  by  the  sister ;  that, 
for  some  reason  not  explained.  Miller  retained  and  never  re- 
turned the  note  first  due ;  that,  in  the  latter  part  of  the  year 
Vol.  85.-6 
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1877,  the  plaintiff  took  a  judgment  in  one  of  the  courts  of 
Marion  county  against  the  makers,  on  the  note  due  in  that  year. 

The  plaintiff,  after  testifying  to  the  representations  made  by 
McCurdy  and  wife  as  charged  in  the  complaint,  stated  that  in 
January,  1875,  a  few  weeks  after  receiving  the  notes,  he  be- 
came aware  that  the  notes  were  worthless ;  that  he  thereupon 
immediately  notified  McCurdy  and  wife  that  he  repudiated  his 
acceptance  of  the  notes,  and  would  look  to  his  lien  on  the  land 
for  the  payment  of  the  purchase-money. 

As  to  these  statements,  however,  and  in  most  other  respects, 
the  evidence  was  quite  conflicting. 

The  next  complaint  here  is  that  the  evidence  did  not  sus- 
tain the  verdict,  and  that,  consequently,  the  court  erred  in 
refusing  to  grant  a  new  trial. 

We  are  of  the  opinion  that  the  verdict  was  not  sustained 
by  the  evidence. 

There  was  no  evidence  tending  to  show  that  the  land  was 
sold  on  a  credit  for  a  definite  sum  payable  in  instalments, 
and  that  the  notes  were  transferred  to  the  plaintiff  as  a  mere 
security  for  the  payment  of  the  purchase-money.  Nor  was 
there  any  evidence  tending  to  prove  that  the  land  was  sold 
for  any  fixed  price,  or  was  of  any  estimated  or  specific  value. 
Nor  was  anything  testified  to,  or  seemingly  otherwise  estab- 
lished, from  which  any  difference  between  the  value  of  the 
land  and  the  value  of  the  notes  could  have  been  inferred,  or 
from  which  any  specified  sum  in  damages  could  have  been 
fairly  estimated. 

As  the  evidence  went  to  the  jury,  we  are  left  in  doubt  as  to 
whether  the  plaintiff  was  seeking  only  a  partial  rescission  of 
his  contract  for  the  sale  of  the  land,  or  to  recover  damages 
simply  for  the  alleged  fraud  and  deceit  practiced  upon  him. 

The  case  made  by  the  complaint  was,  however,  more  in  the 
nature  of  a  rescission  of  the  contract  for  the  sale  of  the  land 
than  for  the  enforcement  of  a  vendor's  lien,  and  nothing  ^as 
offered  in  explanation  of  the  delay  in  bringing  this  suit. 

It  is  a  well  recognized  rule,  that  actions  of  the  class  to  which 
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this  belongs  must  be  brought  with  reasonable  promptitude^ 
after  the  discovery  of  the  fraud  complained  of^  and  this  ia 
especially  the  case  where  the  rights  of  third  parties  are  likely 
to  be  injuriously  affected  by  any  want  of  promptitude  in  that 
respect.  Belief  is  granted  in  such  cases  to  the  vigilant^  and 
not  to  the  negligent.     Patten  v.  Stexoart,  24  Ind.  332. 

After  a  party  has  become  aware  of  his  right  to  rescind  & 
contract  for  frauds  he  can  not  continue  to  claim  property  ac- 
quired under  the  contract,  as  his  own,  and  to  exercise  acts  of 
ownership  over  it,  without  forfeiting  his  right  of  rescission* 
Bigelow  Fraud,  p.  441 ;  Barton  v.  Simmons,  14  Ind.  49 ;  Ihfne» 
V.  Shaffer,  19  Ind.  165 ;  Sieveking  v.  Litzler,  31  Ind.  13 ;  Sted-- 
man  v.  Boone,  49  Ind.  469 ;  Krutz  v.  Craig,  53  Ind.  561 ; 
Moon  v.  Baum,  58  Ind.  194. 

Waiving,  therefore,  the  further  discussion  of  all  other  ques- 
tions suggested  by  the  evidence,  we  feel  constrained  to  hold 
that  the  plaintiff,  by  the  uses  to  which  he  put  the  notes,  after 
he  claims  to  have  discovered  that  they  were  worthless,  and 
his  consequent  long  delay  in  commencing  this  action,  forfeited 
all  claim  to  the  relief  to  which  the  averments  of  his  complaint 
would  seem  to  have  entitled  him. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 


No.  9187. 

Town  of  Rushville  v,  Poe. 

Negliqence:. — Town, — Defedive  StreeL — Oompiaint  for  Personal  Injury, — A 
complaint  against  a  town  for  a  personal  injury,  suffered  hy  reason  of  a 
fall  in  the  street,  must  show  that  the  injury  was  caused  by  some  spec- 
ified act  of  negligence  or  omission  of  duty  on  the  part  of  the  town ;  and 
a  charge  that  the  town,  while  grading  a  street,  caused  the  digging  of  a 
hole  ten  inches  deep  and  twelve  inches  in  diameter,  which  it  negligently 
permitted  to  remain  in  the  street  for  ten  days,  uncovered  and  unguarded^ 
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and  that,  while  walking  along  the  street,  the  plaintiff*  without  negligence 
on  her  part,  stepped  into  the  hole  and  was  thrown  down  and  injured,  is 
insufficient. 
Same. — Pleading. — ContrUnUory  Fault. — A  general  averment,  in  a  complaint 
for  negligent  injury,  that  the  injury  was  suffered  without  fault  on  the 
part  of  the  plaintiff*,  is  sufficient. 

From  the  Rush  Circuit  Court. 

O.  B.  Sleeth,  W,  A,  Oullen  and  B.  L.  Smith,  for  appellant. 
J.  J.  Spann,  J.  Q.  Thomas  and  (7.  Cambemy  for  appellee. 

Woods,  C.  J. — The  appellee  recovered  a  judgment  for  dam- 
ages against  the  appellant  upon  a  complaint  containing  the 
following  averments : 

"  Martha  Poe,  plaintiff,  complains  of  the  town  of  Rushville, 
^defendant,  and  says  that,  prior  to  the  21st  day  of  November, 
1879,  the  defendant  was  engaged  in  grading  Jennings  street 
in  said  town,  and,  while  so  engaged,  caused  a  hole  to  be  dug 
in  said  street  ten  inches  deep  and  twelve  inches  in  diameter ; 
that  plaintiff,  on  the. evening  of  said  21st  day  of  November, 
1879,  while  walking  along  said  street,  stepped  into  said  hole, 
and  was  thrown  violently  to  the  ground,  thereby  bruising  her 
face  and  limbs  and  breaking  her  wrist  •  *  *  *  that  said  hole 
was,  through  the  negligence.of  defendant,  permitted  to  remain 
in  said  street  for  ten  days,  and  was  left  uncovered  and  un- 
guarded, and  said  injuries  were  sustained  without  feult  or 
negligence  of  plaintiff.     Wherefore,"  etc. 

If  good,  the  pleading  would  be  a  model  of  brevity.  It  is 
Tiot  good,  because  it  does  not  show  that  the  injury  suffered 
was  the  result  of  the  alleged  negligence  on  the  part  of  the 
town.  That  negligence  is  charged  to  have  consisted,  not  in 
the  opening  of  the  hole,  but  in  permitting  it  to  remain  for 
ten  days ;  and  perhaps,  by  fair,  though  a  very  liberal,  con- 
struction, the  averment  may  be  said  to  mean  that  the  excava- 
tion "was  left  uncovered  and  unguarded"  during  the  time 
mentioned,  but  whether  or  not  the  plaintiff  was  hurt  during 
that  time  is  not  alleged,  and  can  not  fairly  be  inferred.  The 
plaintiff  may  have  been  injured  on  the  day  the  excavation  was 
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made,  and  before  it  could  be  said  that  the  town  had  been  guilty 
of  any  negligence ;  the  street  was  in  process  of  being  gravelled, 
and  may  not  have  been  open  for  public  use ;  or,  at  the  time  the 
excavation  was  made,  proper  safeguards  may  have  been  placed 
upon  or  about  it,  and  these  afterwards  removed  without  the 
knowledge  of  the  town,  and  the  injury  have  befallen  the  plain- 
tiff before  the  town  had,  or  under  the  circumstances  ought  ta 
have  had,  notice  of  the  defect,  and  of  the  consequent  danger. 

Another  objection  is  urged,  namely  :  that  the  plaintiff's  &1I 
is  not  shown  to  have  been  caused  by  her  stepping  into  the 
hole.     She  may  have  been  fiilling  when  she  made  the  misstep^, 
and  the  hole  may  have  neither  caused  the  fall  nor  contributed 
to  the  injury. 

The  plain  ground,  however,  on  which  we  base  our  conclu- 
sion is  that  the  injury  is  not  alleged  to  have  been  caused  by 
any  specified  negligent  act  or  omission  of  duty  on  the  part 
of  the  town,  nor  by  any  feir  intendment  may  be  attributed  to 
the  negligence  which  is  charged. 

The  averment  of  freedom  from  fiiult  on  the  part  of  the  plain- 
tiff is  sufficient.     Tomn  of  Salem  v.  Goller,  76  Ind.  291. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer to  the  complaint. 


No.  9929. 

Whitehead  et  al.  v.  Mathaway. 

Pbagtice. —  Witness. — Q^e8ti(m. — Exception. — New  Trial. — AvaUaMe  Error. — 
Where  an  objection  to  a  question  put  to  a  witness  is  sustained  by  the- 
court,  the  party  can  not,  hj  merely  saving  an  exception  to  such  ruling 
and  assigning  the  same  as  cause  for  a  new  trial,  get  an  error  into  the 
record  which  will  be  available  for  the  reversal  of  the  judgment.  It 
must  also  appear  that  he  stated  to  the  trial  court  the  evidence  which  he 
expected  to  elicit  by  the  answer. 
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Assault  and  Batteby. — Glml  Action, — Defence, — Coniributory  Negligence, — 
Evidence.^-ln  a  civil  action  for  the  recovery  of  damages  for  an  assault 
and  battery,  the  doctrine  of  contributory  negligence  has  no  application, 
and  no  defence  can  be  predicated  thereon  ;  and  the  exclusion  of  evidence, 
tending  to  show  that  the  plaintiff's  negligence  contributed  to  his  inju- 
ries or  damages,  is  not  erroneous. 

^AME. — Damages. — Where,  in  such  action,  it  is  shown  that  the  plaintiff  had 
received  serious  injury,  $150  can  not  be  regarded  as  excessive  damages. 

From  the  Pike  Circuit  Court. 

F.  B,  Posey  and  J.  W.  Wilson,  for  appellants. 
E.  A.  Ely,  C.  H.  Benton,  A.  H.  Taylor  and  W.  F.  Tovm- 
send,  for  appellee. 

HowK,  J. — In  this  case  the  appellee  sued  the  appellants^  in 
a  complaint  of  one  paragraph,  to  recover  damages  for  an  as- 
sault and  battery.  The  appellants  answered  by  a  general  de- 
nial of  the  complaint.  The  issues  joined  were  tried  by  a  jury, 
and  a  verdict  was  returned  for  the  appellee,  assessing  his  dam- 
ages in  the  sum  of  $150.  Over  the  appellants'  motion  for  a  new 
trial,  and  their  exception  saved,  the  court  rendered  judgment 
on  the  verdict. 

The  overruling  of  their  motion  for  a  new  trial  is  assigned 
as  error  by  the  appellants.  On  the  trial  the  appellants  asked 
a  witness  the  following  question :  '^  When  you  saw  the  plain- 
tiff a  week  or  two  ago,  what  was  his  condition  as  to  sobriety 
or  otherwise?"  The  appellee's  objection  to  thii^question  was 
sustained  by  the  court,  and  the  appellants  excepted,  and  as- 
signed the  ruling  as  an  error  of  law  in  their  motion  for  a  new 
trial  as  cause  therefor.  Of  this  cause  for  a  new  trial  it  is 
enough  to  say,  we  think,  that  a  party  can  not,  by  saving  an 
exception  to  the  decision  of  the  court  in  sustaining  an  objec- 
tion to  a  question  to  a  witness,  get  an  error  in  the  record  which 
will  bo  available  to  him  for  the  reversal  of  the  judgment.  It 
must  appear,  also,  that  he  stated  to  the  trial  court,  clearly  and 
explicitly,  what  the  evidence  was  which  he  offered  and  ex- 
pected to  elicit  by  the  answer  of  the  witness  to  the  question 
propounded.     This  much  is  due  as  well  to  the  trial  court  as 
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to  this  court,  and,  unless  the  record  shows  that  such  a  state- 
ment of  the  offered  evidence  was  made  at  the  time,  the  sup- 
posed error  of  law,  if  it  exist,  can  not  be  made  available  in 
this  court.  Mitchell  v.  Chambers,  55  Ind.  289 ;  Graeter  v. 
Williams,  56  Ind.  461 ;  Bake  v.  ASm%,  84  Ind.  212.  In  the 
case  at  bar,  the  record  fails  to  show  that  the  appellants  in- 
formed the  trial  court  what  evidence  they  offered  and  expected 
to  elicit  by  the  answer  of  the  witness  to  the  question  to  which 
an  objection  was  sustained.  The  alleged  error  of  law,  of  which 
they  complain,  is  not  properly  saved  in  the  record,  therefore, 
and  presents  no  question  for  the  decision  of  this  court. 

By  another  witness,  the  appellants  offered  to  prove  on  the 
trial,  "that  for  two  weeks  immediately  following  the  8th  day 
of  January,  1881 "  (on  which  day  the  assault  and  battery  was 
committed), "  the  plaintiff  was,  the  whole  time,  drunk  and  in- 
toxicated." The  appellee  objected  to  the  offered  eyidence,  on 
the  ground  that  it  was  not  competent,  and  because  it  was  ir- 
relevant, immaterial  and  outside  of  the  issues  in  the  case.  The 
<;ourt  sustained  the  objection,  and  excluded  the  offered  evi- 
dence ;  and  the  appellants  excepted  to  the  ruling,  and  assigned 
the  same  as  cause  for  a  new  trial  in  their  motion  therefor. 

It  is  very  clear,  we  think,  that  the  offered  evidence  was  out- 
side of  the  issues  in  the  cause,  and  was  properly  excluded  on 
that  ground.  It  is  recited  in  the  bill  of  exceptions,  that  the 
evidence  was  offered  "  for  the  purpose  of  showing  that  the 
plaintiff  aggravated  his  injuries  and  prolonged  the  period  of 
his  recovery."  This  means,  if  we  understand  it,  that  the  ap- 
pellee, by  his  own  negligence  or  want  of  proper  care,  had 
contributed  to  his  injuries;  in  other  words,  it  is  an  attempt  to 
apply  the  doctrine  of  contributory  negligence,  as  a  defence,  in 
an  action  to  recover  damages  for  an  assault  and  battery.  The 
evidence  offered  was  not  competent,  and  was  properly  ex- 
cluded in  this  view  of  the  case.  In  Ruter  v.  Foy,  46  Iowa, 
1 32,  the  court  said :  "  The  doctrine  of  contributory  negligence 
has  no  application  in  an  action  for  assault  and  battery.  There 
can  be  no  contributory  negligence  except  where  the  defend- 
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ant  has  been  guilty  of  negligence  to  which  the* plaintiff's  neg- 
ligence could  contribute.  An  assault  and  battery  is  not  neg- 
*  ligence.  The  former  is  intentional ;  the  latter  is  unintentional/^ 

So,  in  SUimiidz  v.  Kelly,  72  Ind.  442  (37  Am.  R..170),  this 
court  recognized  and  acted  upon  the  same  doctrine.  This 
court  said :  ''An  Intentional  and  unlawful  assault  and  battery, 
inflicted  upon  a  person,  is  an  invasion  of  his  right  of  personal 
security,  for  which  the  law  gives  him  redress,  and  of  this  re- 
dress he  can  not  be  deprived  on  the  ground  that  he  was  negli- 
gent and  took  no  care  to  avoid  such  invasion  of  his  right.'' 
We  are  of  the  opinion  that  the  offered  evidence  in  this  case  was 
not  competent  evidence,  for  any  purpose,  and  was  correctly 
excluded  on  that  ground.  Its  admission  would  have  opened 
the  door  to  the  investigation  of  immaterial  and  irrelevant  side 
issues,  the  determination  of  which  either  way  could  not  have 
had  any  legitimate  bearing  upon  the  proper  decision  of  the 
matters  in  issue  in  this  case. 

It  is  claimed  that  the  damages  assessed  were  excessive.  It 
seems  to  us,  however,  that  where  it  appears,  as  it  does  in  this 
case,  that  two  men  committed  an  assault  and  battery  on  one, 
and  broke  his  ribs  by  kicking  him  in  the  side,  the  sum  of 
$150  can  not  be  regarded  as  excessive  damages. 

The  court  committed  no  error  in  overruling  the  motion  for 
a  new  trial. 

The  judgment  is  affirmed,  with  costs. 


S5       gfi 
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Moody  et  al.  v.  Shaw,  Administrator. 

Contract. — A  written  contract  can  not  be  varied  or  controlled  by  a  con- 
temporaneous verbal  agreement 

Decedents'  Estates.— -4  rfmmw<»xtior'«  Sale  of  Real  EetaU, — The  purchaser 
of  real  estate  at  an  administrator's  sale  takes  the  land  subject  to  all 
encumbrances,  unless  the  order  of  sale  otherwise  directs,  and  the  legal 
effect  of  the  contract  can  not  be  contradicted  by  a  verbal  contempora- 
neous agreement. 
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Same. — Pramisaory  Noie. — Sei-Off. — Taxes, — Promiae  of  Administrator. — To  a 
suit  hj  an  administrator  de  bonis  mm,  on  a  promissory  note  given  for  the 
purchase  of  land  at  an  administrator's  sale,  an  answer  of  set-off  for 
taxes  paid  on  the  land  by  the  defendant,  at  the  request  of  the  former  ad- 
ministrator, is  insufficient ;  the  mere  promise  of  the  administrator  be- 
ing insufficient  to  bind  the  estate  in  the  absence  of  facts  showing  the 
right  to  charge  the  estate,  or  that  the  consideration  for  the  promise  arose 
prior  to  the  intestate's  death. 

From  the  Clay  Circuit  Court. 

W.  W.  Garter,  for  appellants. 

i.  Shaw  and  /.  8.  Baya,  for  appellee. 

Elliott,  J. — The  appellee  as  the  administrator  de  bonis 
no7i  of  the  estate  of  Daniel  G.  Dixson,  deceased,  instituted  this 
action  upon  two  promissory  notes  executed  to  the  former  ad- 
ministrator by  the  appellants. 

The  first  paragraph  of  the  answer  admits  the  execution  of 
the  notes,  alleges  that  they  were  executed  in  part  payment 
for  land  sold  by  the  administrator  for  the  payment  of  debts ; 
that  the  land  was  encumbered  by  taxes  to  the  amount  of 
$63.38;  that  prior  to  the  sale  the  administrator  agreed  to  pay 
them ;  that  he  failed  to  do  so,  and  at  the  time  of  the  execution 
of  the  deed,  and  at  the  time  the  notes  sued  on  were  executed, 
it  was  agreed  between,  the  appellants  and  the  administrator 
that  they  should  execute  their  notes  for  the  purchase-money, 
and  should  pay  the  taxes,  and,  upon  payment,  receive  credit 
therefor  on  the  notes  executed  by  them. 

The  answer  is  bad  for  the  reason  that  it  attempts  to  set  up 
a  verbal  agreement  in  contradiction  of  the  terms  of  the  written 
instruments  executed  by  the  parties.  The  appellants,  as  pur- 
chasers at  the  administrator's  sale,  took  the  land  subject  to  all 
encumbrances ;  for,  unless  the  order  of  sale  otherwise  directs, 
all  conveyances  by  administrators  are  subject  to  existing  liens. 
They  can  not  contradict  the  effect  of  the  contract  by  a  con- 
temporaneous verbal  agreement ;  for  the  legal  effect  of  a  con- 
tract can  no  more  be  varied  by  oral  negotiations  than  can  its 
express  terms  and  stipulations. 
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There  are  other  objections  to  this  answer,  but  we  do  not 
deem  it  necessary  to  notice  them. 

The  second  paragraph  alleges  that  the  estate  represented 
by  the  appellee  is  indebted  to  the  appellants  for  taxes  on  land 
paid  by  them  at  the  request  of  the  former  administrator,  and 
offers  to  set  off  the  amount  paid  by  them  against  the  notes 
sued  on.  This  paragraph  is  bad  for  the  reason  that  it  does 
not  state  &cts  showing  authority  in  the  administrator  to  bind 
the  estate.  A  mere  promise  made  by  the  administrator  will 
bind  him  personally,  but  not  the  estate,  unless  facts  are  stated 
showing  the  right  to  charge  the  estate,  or  that  the  considera- 
tion for  the  promise  arose  prior  to  the  intestate's  death.  Hot" 
derbaugh  v.  Tnrpin,  75  Ind.  84  (39  Am.  R.  124) ;  MiOs  v. 
Kuykendally  2  Blackf.  47 ;  Comthwaite  v.  First  NatH  Bank,  etc., 
57  Ind.  268.  There  is  nothing  in  the  answer  before  us  showing 
that  the  estate  was  liable  for  the  taxes,  or  that  the  administra- 
tor had  any  right  to  charge  the  estate  with  their  payment. 

Judgment  affirmed. 


10,520. 

Moore  v.  The  State. 

Criminal  LAW.—Queatums  of  Fad.— Jury.— li  is  the  province  of  the  jury 
alone  to  determine  questions  of  fact  in  a  criminal  case. 

SAMB.—InstrtuiumB. — EddeTtce. — Presumption. —  WUfness, — When,  in  a  crim- 
inal trial,  there  has  been  a  conflict  of  testimony  in  reference  to  the  time 
of  an  occurrence,  it  is  error  to  instruct  that  it  may  be  presumed  that 
each  witness  spoke  according  to  his  own  timepiece,  and  that  the  difler- 
ence  of  opinion  may  be  so  explained. 

From  the  Posey   Circuit  Court. 

C,  A.  DeBmler^  E.  R.  Hatfidd  and  A.  C.  Pitcher,  for  ap- 
pellant. 

F.  T,  Hord,  Attorney  General,  and  IF.  A.  G^udgel,  Prose- 
outing  Attorney,  for  the  State. 
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Woods,  C.  J. — The  appellant  was  convicted  and  sentenced 
to  the  State  prison  upon  an  indictment  for  robbery. 

It  is  represented  to  us  by  counsel  for  the  appellant,  and 
not  questioned  or  denied  by  the  Attorney  General,  that  since 
the  conviction  of  the  appellant  the  principal  witness  against 
him  has  confessed  that  his  testimony  was  &lse,  and,  upon  a 
plea  of  guilty,  has  been  sentenced  for  the  perjury  to  the  State 
prison  for  the  term  of  fourteen  years;  and  that,  upon  these 
£icts,  the  judge  of  the  court  below,  the  prosecuting  attorney 
and  others  have  joined  in  a  recommendation  that  the  judgment 
against  the  appellant  should  be  set  aside  and  annulled. 

There  is  manifest  error  in  the  record,  which  requires  the 
reversal  of  the  judgment.  In  its  instructions  the  court,  which 
was  at  the  time  presided  over  by  a  judge  pro  ianpore,  among 
other  things,  said : 

"There  is  no  dispute  about  the  fact  that  the  great  crime  of 
robbery  was  perpetrated  on  the  person  of  Doctor  Spencer,  on 
the  night  of  the  28th  day  of  January,  1881. 

"Some  of  the  witnesses  have  contradicted  other  witnesses, 
and  you  are  to  decide  whom  you  will  believe  or  disbelieve. 

"There  is  some  conflict  of  testimony  upon  the  subject  of 
time,  and,  as  there  is  no  evidence  of  any  recognized  standard 
of  time  for  this  city  at  the  time  of  the  crime,  it  may  be  pre- 
sumed that  each  person  estimated  the  time  by  his  own  par- 
ticular timepiece ;  and  this  difference  of  opinion  about  time 
may  have  been  caused  by  the  difference  of  time  indicated  by 
different  timepieces.'' 

Each  of  these  instructions,  and  especially  the  last,  was  a 
clear  invasion  of  the  province  of  the  jury,  to  which  alone, 
when  the  trial  is  before  a  jury,  it  belongs  to  determine  all 
questions  of  fact.  Jackman  v.  State,  71  Isd.  149 ;  Canada  v. 
Ourry,  73  Ind.  246;  Comstock  v.  Whitworth,  75  Ind.  129. 

Judgment  reversed,  and  ordered  that  a  new  trial  be  granted, 
and  that  the  prisoner  be  delivered  to  the  custody  of  the  sheriff 
of  Posey  county. 
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No.  9292. 

!??_jw|  Braden  v.  Graves. 


*^[l  Mortgage. — iJeg  Adjudicata, — Decisions  of  Supreme  CouH, — Practice. — Cfm- 

13Q     17  duswii  of  Law. — Exception. — Where  an  action  is  brought  to  foreclose  a 

85    OS  mortgage  in  the  form  of  a  deed,  and  upon  appeal  to  the  Supreme  Court 

!^-Ji^  it  is  held  that  the  facts  stated  are  sufficient  to  entitle  the  plaintiff  to 

recover,  such  decision  is  binding  upon  the  trial  court  and  upon  the 
Supreme  Ck>urt  on  a  second  appeal,  and  if,  upon  a  subsequeilt  trial,  the 
facts  alleged  are  found  and  conclusions  of  law  are  stated,  tlie  defendant 
can  not,  by  an  exception  to  the  conclusions,  again  raise  such  questions, 
as  the  decision  of  the  questions,  however  presented,  binds  him. 

Same. —  Vendor^s  Lien. — Promissory  Note. — Recitals. — EstoppeL  —  Where,  in 
such  action,  the  defendant  seeks  by  counter-claim  to  enforce  a  vendor's 
lien  upon  the  land  for  the  amount  of  a  note  alleged  to  have  been  exe- 
cuted by  the  plaintiff  for  the  land,  and  the  court  finds  that  the  note  was 
executed  without  consideration  and  concludes  that  the  defendant  is  not 
liable  upon  it,  an  exception  to  the  conclusion  of  law  raises  no  question  as 
to  whether  the  recitals  in  the  note  estop  the  plaintiff  to  prove  such  fact. 

Same. — Subrogation. — Ih,yment  of  Prior  Mortgages. — Interest. — In  such  action 
the  defendant,  who  is  the  purchaser  of  the  equity  of  redemption,  and 
who  has  paid  prior  mortgages,  bearing  interest  at  the  rate  of  seven  and 
ten  per  cent.,  is  entitled  to  the  amounts  paid  upon  such  mortgages,  with 
interest  thereon  from  the  time  of  payment  at  the  rates  specified  in  sucli 
mortgages. 

Special  Finding. — Exception  to  Oonctusion  of  Law. — An  exception  to  the 
conclusions  of  law  concedes,  for  the  purposes  of  the  exception,  that  the 
facts  are  correctly  found. 

Prom  the  Shelby  Circuit  Court. 

T.  B.  Adams,  L.  T.  Michener  and  G.  M.  Wright^  for  appellants 
0.  J,  Glessner,  E.  K.  Adams  and  L.  J.  Haekney,  for  appellee^ 

Best,  C. — Albert  G.  Hanks  and  Eliza,  his  wife,  executed 
a  mortgage,  in  the  form  of  an  absolute  deed,  upon  the  prem- 
ises in  the  complaint  described,  to  the  appellee.  This  mort- 
gage was  immediately  recorded,  but  was  junior  to  two  judg- 
ments against  said  Albert  G.,  which  were  liens,  and  upon 
which  the  premises  were  subsequently  sold  and  conveyed  to 
tlie  appellant.  The  mortgagors,  after  its  execution,  also  con- 
veyed the  premises  to  the  appellant,  after  which  Albert  G. 
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(lied,  leaving  Eliza,  his  wife,  surviving  him.  Thereupon  the 
appellee  brought  this  action  against  the  appellant  to  foreclose 
the  mortgage  upon  the  undivided  one-third  of  said  premises. 
A  demurrer  was  sustained  to  the  complaint,  and  this  ruling, 
upon  appeal,  was  reversed  by  this  court,  Graves  v.  BradcUy 
62  Ind.  93 ;  to  which  reference  is  made  for  a  more  detailed 
statement  of  the  facts  alleged  in  the  complaint. 

After  the  cause  was  remanded,  among  other  pleadings,  a 
counter-claim  was  filed  by  which  the  appellant  sought  to  en- 
force a  vendor's  lien  upon  said  premises,  alleging  that  the  ap- 
pellee had  executed  a  note  to  Eliza  Hanks  for  the  purchase- 
money,  and  that  the  same  had  been  by  her  endorsed  to  him. 
He  also  alleged,  that  he  had  been  compelled  to  pay  two  mort- 
gages upon  said  premises,  which  were  prior  liens,  and  he 
sought  to  enforce  such  liens  against  the  appellee.  Issues  were 
formed,  a  trial  had,  and  the  court  found  the  facts  specially, 
stated  its  conclusions  of  law  thereon,  and  rendered  final  judg- 
ment accordingly.  The  appellant  reserved  exceptions  to  the 
conclusions  of  law,  and  in  his  brief  relies  alone  upon  these 
exceptions  for  a  reversal  of  the  judgment. 

The  court  found  the  facts  alleged  in  the  complaint,  and  also 
found  the  following  facts :  "  That  the  plaintifi^  executed  to 
Eliza  M.  Hanks  the  following  note : 

"iAuGUST  10th,  1867. 

"^On  or  before  the  25th  day  of  December,  1868, 1  promise 
to  pay  to  Eliza  M.  Hanks  two  thousand  and  four  hundred 
dollars,  for  value  received  of  her,  waiving  valuation  or  ap- 
praisement laws  of  Indiana.  The  above  note  is  given  for 
real  estate  in  the  county  of  Shelby,  and  State  of  Indiana.  If 
either  party,  or  their  administrator,  become  dissatisfied  at  the 
time  of  maturity  of  the  note,  the  said  C.  C.  Graves  is  to  make 
back  to  the  said  Eliza  M.  Hanks  a  deed. 

" '  C.  C.  Graves.' 

''  The  above  note  was,  after  the  execution  of  the  deeds  by 
the  sheriff*  and  aft«r  the  death  of  Hanks,  endorsed  in  writing 
on  the  back  thereof  by  Eliza  M.  Hanks  to  the  defendant, 
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Braden,  without  any  consideration  whatever,  and  the  above 
note  from  Graves  to  Eliza  M.  Hanks  was  executed  without  any 
consideration  whatever;  and  the  said  Graves  had  not  pur- 
chased any  land  from  said  Eliza,  or  any  other  person,  for 
which  said  note  was  given,  and  Braden  has  no  right  to  re- 
cover thereon ;  that  before  the  execution  of  the  Graves  mort- 
gage, to  wit,  on  the  6th  day  of  August,  1867,  Hanks  and  wife 
executed  to  Joseph  D.  Sidener  their  mortgage,  whereby  they 
mortgaged  and  warranted  to  said  Sidener  the  above  described 
eighty-acre  tract  of  land  to  secure  the  payment,  when  the 
same  became  d\ie,  of  two  promissory  notes  made,  by  said 
Hanks  to  Sidener;  one  note  dated  July  1st,  1867,  due  five 
months  after  date,  for  $451.50;  and  the  other  said  note,  for 
$624,  dated  August  6th,  1867,  due  four  months  after  date; 
and  both  to  draw  ten  per  cent,  interest  until  paid,  if  not  paid 
punctually  at  maturity ;  which  mortgage  was  duly  executed 
and  acknowledged,  and  recorded  in  the  recorder's  office,  in 
Mortgage  Record  ^G,'  one  of  the  proper  records  of  said  of- 
fice, on  the  6th  day  of  August,  1867 ;  that  on  the  5th  day  of 
February,  1870,  for  the  purpose  of  protecting  his  title  to  safd 
lands  as  conveyed  him  by  said  Hanks  and  wife,  Braden  paid 
ofi*  and  satisfied  said  mortgage  in  full,  by  paying  to  said 
Sidener  $1,290.47,  the  full  amount  then  due  thereon,  and  said 
mortgage  was  properly  endorsed  of  record  as  fully  paid  and 
satisfied  by  said  Sidener. 

"  On  the  2d  day  of  October,  1858,  Hanks  and  wife  execut-ed 
their  certain  mortgage  to  the  State  of  Indiana  upon  the  above 
described  forty-acre  tract  of  land ;  whereby  they  mortgaged 
and  warranted  to  the  State  of  Indiana  the  said  land,  to  secure 
the  payment  of  the  sum  of  $500,  and  seven  per  cent,  interest 
therefor,  which  sum  had  been  borrowed  by  Hanks  from  the 
sinking-fund  of  the  State  of  Indiana. 

"On  the  25th  day  of  September,  A.  D.  1871,  for  the  pur- 
pose of  protecting  his  title,  Braden  paid  to  the  State  of  Indi- 
ana the  amount  due  upon  said  mortgage,  being  $541.50,  and 
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the  said  mortgage  was  then  and  there  cancelled  and  sftisfied 
of  record,  upon  the  proper  records  in  the  recorder's  office  of 
Shelby  county. 

"  That  plainti£f  never  at  any  time  delivered  or  surrendered 
to  defendant  his  mortgage  or  any  interest  therein ;  that  plaintiff 
is  and  has  been  for  fifteen  years  last  past  a  non-resident  of  the 
State  of  Indiana,  but  a  resident  of  the  State  of  Kentucky,  and 
has  no  property  subject  to  execution  in  the  State  of  Indiana. 

"  The  note  executed  by  Hanks  to  plaintiff  is  due  and  unpaid, 
and  there  is  now  due  thereon  the  sum  of  $601,  collectible 
without  relief  from  the  valuation  or  appraisement  laws  of  the 
State  of  Indiana,  and  the  one  undivided  third  part  in  value 
of  the  above  described  land  is  liable  to  be  sold  upon  decree 
as  lands  are  sold  upon  execution,  to  pay  and  satisfy  the  sum 
so  found  due  upon  said  note ;  that  defendant,  Braden,  by  the 
payment  of  the  Sidener  mortgage,  which  was  a  prior  lien  upon 
the  eighty-acre  tract,  and  by  the  payment  of  the  sinking-fund 
mortgage,  which  was  a  prior  lien  upon  the  forty-acre  tract, 
to  the  mortgage  of  Graves,  has  the  right  to  have  said  liens 
kept  alive  and  on  foot  as  between  himself  and  plaintiff;  that 
the  one-third  of  the  $541.50  paid  upon  the  sinking-fund  mort- 
gage, to  wit,  the  sum  of  $180.50,  with  interest  at  the  rate  of 
six  per  cent,  thereon  from  September  25th,  1871,  is  a  prior 
lien  on  the  undivided  one-third  of  the  forty-acre  tract  of  land 
described  in  the  Graves  mortgage,  which  sum  must  first  be 
paid  by  Graves  to  Braden,  or  the  said  sum  must  first  be  paid 
to  Braden  out  of  the  proceeds  of  the  sale  of  said  land ;  that 
the  one-third  of  the  $1,290.47  paid  by  Braden  upon  the  Sid- 
ener mortgage,  to  wit,  the  sum  of  $430.16,  with  interest 
thereon  at  the  rate  of  six  per  cent.,  from  the  15th  day  of  Feb- 
ruary, A.  D.  1870,  is  a  prior  lien  to  the  Graves  mortgage  upon 
the  undivided  one-third  part  in  value  of  the  eighty-acre  tract 
of  land,  which  sum  must  be  paid  by  Graves  to  Braden,  or  the 
said  sum  must  be  paid  to  Braden  out  of  the  proceeds  of  sale 
of  the  said  tract  of  land ;  that  the  relation  of  principal  and 
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surety  in  no  manner  existed  between  Graves  and  Braden^  and 
hence  Bradon  is  not  entitled  to  ten  per  cent,  interest  upon  the 
sums  stipulated  in  Sideuer's  mortgage,  or  seven  per  cent.  aj> 
stipulated  in  the  sinking-fund  mortgage,  and,  as  between  him- 
self- and  Graves,  can  only  receive  six  per  cent,  interest  upon 
the  one-third  of  the  amount  paid  out  by  him  from  date  of 
payment." 

The  facts  found  do  not  show  that  the  appellant  had  actual 
knowledge  of  the  existence  of  the  appellee's  mortgage  at  the 
time  he  purchased  and  paid  for  the  land,  and  the  appellant 
insists  that  this  mortgage  was  not  recorded  in  the  proper 
record,  and  for  that  reason  the  record  was  not  constructive 
notice  to  him. 

The  facts  found  by  the  court  upon  this  question  are*  the 
identical  facts  averred  in  the  complaint,  and  the  appellant's 
exception  to  the  conclusion  of  law  raises  the  same  question 
that  was. raised  by  the  demurrer  to  the  complaint.  This  ques- 
tion was  decided  by  this  court  against  the  appellant  upon  the 
former  appeal,  and  that  decision  concludes  him  upon  such 
question.  The  rule  is  that  "  Where,  upon  appeal,  the  appel- 
late court  decides  a  question  presented  by  the  record,  and  the 
cause  is  remanded,  the  decision  is  binding  both  upon  the 
court  below  and  the  appellate  court,  and  can  not  be  reversed 
upon  a  second  appeal."  Sizer  v.  Many,  16  Howard  U.  S.  98 ; 
Hawley  v.  Smith,  45  Ind.  183;  Dodge  v.  Gaylord,  53  Ind. 
365,  and  authorities  there  cited.  The  same  rule  prevails  where 
the  same  question  of  law  is  raised  in  the  subsequent  proceed- 
ings, though  the  question  is  raised  in  a  different  way.  Roberts 
V.  Cooper,  20  How.  467. 

In  the  above  case,  after  the  cause  was  remanded,  the  court 
was  requested  to  instruct  the  jury  contrary  to  the  principles 
established  on  the  first  writ  of  error,  and  it  was  held  that 
none  of  the  questions  thus  decided  could  be  heard  and  de- 
termined upon  a  second  writ  of  eiyor. 

In  the  case  at  bar,  this  precise  question  in  the  former  appeal 
was  decided  against  the  appellant,  and  that  decision,  though 
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the  question  was  presented  upon  a  demurrer  to  the  complaint 
instead  of  an  exception  to  a  conclusion  of  law  upon  facts  found, 
is  the  law  of  this  case^  and  is  binding  alike  upon  the  parties 
and  upon  the  court.  This  point,  therefore,  can  not  be  sustained. 

The  next  point  made  is  that  the  recital  in  the  note  made 
by  the  appellee  to  Eliza  M.  Hanks,  and  by  her  endorsed  to 
the  appellant,  estops  the  appellee  to  show  that  it  was  made 
without  any  consideration.  This  question  is  not  raised  by 
an  exception  to  the  conclusion  of  law.  A  conclusion  of  law 
is  based  upon  the  facts  found  and  raises  no  question  as  to 
the  right  of  the  party  to  prove  the  facts  or  of  the  court  to 
find  them.  An  exception  to  the  conclusions  of  law  concedes, 
for  the  purposes  of  the  exception,  that  the  facts  have  been 
correctly  found,  and  the  exception  in  this  case  is  tantamount 
to  an  admission  that  the  note  was  made  without  any  consid- 
eration.    Robinson  v.  Snyder,  74  Ind.  110. 

If  an  objection  to  proof  of  this  fact  had  been  overruled,  an 
exception  saved,  and  the  ruling  made  the  ground  of  a  motion 
for  a  new  trial,  the  question  would  have  been  presented ;  hut 
an  exception  to  the  conclusion  of  law  does  not  present  it, 
and,  therefore,  we  decide  nothing  concerning  it. 

The  next  position  taken  is  that  the  appellant  is  entitled  to 
interest  upon  the  amounts  paid  upon  the  Sidener  ^nd  the 
sinking-fund  mortgages,  from  the  time  such  payments  were 
made  until  such  sums  are  refunded,  at  the  rate  of  interest 
specified  in  said  mortgages,  respectively.  This  position  is 
based  upon  the  assumption  that  the  payment  of  these  mort- 
gages, under  the  circumstances  stated,  entitles  the  appellant 
to  be  subrogated  to  the  rights  of  the  mortgagees,  and  enables 
him  to  treat  them  as  subsisting  liens  equitably  assigned  to  him. 
This  position  seems  to  us  to  be  well  taken.  Jones  on  Mort- 
gages, sec.  877,  says  that,  "  When  a  mortgage  is  paid  by  one 
who  is  under  no  obligation  to  pay  it,  although  he  does  not 
take  a  formal  assignment  of  it,  he  is  subrogated  to  the  rights 
of  the  mortgagee  in  the  mortgaged  property,  and  holds  the 
Vol.  85.-7 
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title  SO  acquired  as  against  subsequent  incunibramvs,  although 
be  bad  also  acquired  the  equity  of  redemption.  In  such  case 
DO  proof  of  intention  on  his  part  to  keep  the  mortgage  alive 
is  necessary  to  give  him  the  benefit  of  it.  His  payment  of 
the  mortgage  and  his  relation  to  the  estate  are  in  aid  of  hi» 
title  to  strengthen  and  u})hold  it.''  The  rule  thus  announced 
has  been  repeatedly  asserted  by  this  court.  Muir  v.  Berkshire, 
52  Ind.  149 ;  Holten  v.  Board,  ete.,  55  Ind.  194. 

If  a  party^  thus  paying  the  mortgage,  is  subrogated  to  the 
rights  of  the  mortgagee^  it  follows  that  he  is  entitled  to  the 
money  thus  paid,  with  interest  at  the  rate  specified  in  the 
mortgage.  This  was  expressly  so  decided  in  Walker  v.  King,  45 
Vt.  525,  in  a  case  precisely  similar  to  this  one,  and  we  can  not 
see  how  it  can  otherwise  be  decided  if  the  mortgage  is  to  be  re- 
garded as  a  subsisting  lien  for  the  amount  of  money  paid.  This^ 
of  course,  proceeds  upon  the  assumption  that  the  mortgagee 
would  have  been  entitled  to  interest  at  such  rate  upon  such  sum. 
If  any  part  of  the  sum  thus  paid  is  interest,  the  person  who 
makes  the  payment  can  recover  no  more  than  the  mortgagee 
could  have  recovered  had  no  payment  been  made.  The  sug- 
gestion of  the  appellee,  that  the  allowance  of  interest  at  the 
rates  claimed  would  be  inequitable,  is  met  by  the  &ct  that  the 
appellee  had  the  right  to  redeem  by  paying  the  amounts  paid 
upon  these  mortgages,  with  interest  at  the  rates  specified,  and 
the  right  to  carry  such  liens,  at  such  rates  of  interest  until  he 
could  be  reimbursed  from  the  property,  or  until  his  claims 
should  be  paid.  We  are,  therefore,  of  opinion  that  the  court 
erred  in  concluding  that  the  appellant  was  not  entitled  to  in- 
terest at  ten  per  cent,  upon  the  amount  paid  upon  the  Sidener 
mortgage,  and  seven  per  cent,  interest  upon  the  amount  paid 
upon  the  sinking-fund  mortgage;  and  that  the  judgment 
should  be  reversed,  with  instructions  to  state  conclusions  of 
law  in  accordance  with  this  opinion,  and  to  render  judgment 
thereon  accordingly. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  reversed,  at  the 
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appellee's  costs  in  this  court,  with  instructions  to  state  con- 
clusions of  law  in  accordance  with  the  above  opinion,  and  to 
render  judgment  thereon  accordingly. 


No.  10,237. 

Franklin  v.  The  State.  ^f^    ^ 

Grimixal  Law. — Malieious  Trespass, — Injuring  Toll-Gate. — Affidavit,  —  An 
affidaviti  in  a  prosecution  for  injuring  a  toll-gate  of  a  turnpike  com- 
panji  is  not  insufficient  because  the  affiant  swears  to  the  statements 
therein  from  information  and  belief. 

Samjb. — Evidence. — Corporation. — In  such  prosecution,  it  is  not  necessary 
for  the  State  to  prove  the  organization  of  such  company ;  it  is  sufficient 
to  show  that  it  was  known  and  recognized  as  a  turnpike  company  and 
was  operating  the  turnpike  on  which  the  gate  was  situated. 

Same. — The  fact  that  the  gate-keeper  refused  to  allow  the  defendant  to 
pass  through  the  gate,  although  he  may  have  paid  the  toll  at  another 
gate,  did  not  authorize  him  to  destroy  the  company's  property. 

From  the  Madison  Circuit  Court. 

J.  W.  Sanaberry,  M.  A.  Ohipman  and Sansberry,  for 

appellant. 

F,  T.  Hord,  Attorney  General,  and  W.  A.  Kittinger,  Pros- 
ecuting Attorney,  for  the  State. 

Elliott,  J. — This  is  an  appeal  from  a  judgment  of  con- 
viction of  the  ofiFence  of  malicious  trespass  in  destroying  a 
toll-gate. 

It  is  said  that  the  affidavit  is  insufficient,  because  the  affi- 
ant swears  from  information  and  belief  and  not  from  actual 
knowledge.  We  think  that  it  is  not  necessary  that  the  affi- 
davit should  show  that  the  statements  contained  in  it  are 
made  from  affiant's  knowledge,  but  that  it  is  sufficient  if  it 
appears  that  they  were  made  upon  information  and  belief. 
State  V.  Buxton,  31  Ind.  67 ;  Curry  v.  Baker,  31  Ind.  151 ; 
Stute  y. Ellison,  14  Ind.  380 ;  Simpkins  v.  Malati,  9  Ind.  543. 


100  SUPREME  COURT  OF  INDIA^'A, 

Dickey  r.  Tyner  ei  al. 

It  was  not  necessary  for  the  State  to  prove  the  organiza- 
tion of  the  turnpike  company,  whose  gate  was  destroyed;  for 
no  more  was  required  of  the  State  than  that  it  be  shown  that 
the  company  was  generally  known  and  recognized  as  a  cor- 
poration and  was  in  possession  of  and  operating  the  turnpike 
on  which  the  gate  was  situated.  Norton  v.  State,  74  Ind.  337  ; 
Johnson  v.  State,  65  Ind.  204 ;  miiU  v.  State,  69  Ind.  273 ; 
Lowe  V.  Staie,  46  Ind.  305. 

There  is  evidence  tending  to  show  that  the  turnpike  was 
in  reasonably  good  repair,  and  as  the  verdict  is  against  the 
appellant  upon  this  question,  as  upon  all  the  other  material 
questions  in  the  case,  we  can  not  re-examine  this  question  of 
fact  for  the  purpose  of  ascertaining  whether  the  conclusion 
of  the  jury  was  or  was  not  the  correct  one. 

The  appellant  insists  that  he  had  a  right  to  destroy  the  gate, 
because  he  had  paid  his  toll  at  another  gate,  and  the  keeper 
of  the  one  destroyed  refused  to  permit  him  to  pass  without 
again  paying  toll.  The  mere  fact  that  the  gate-keeper  re- 
fused to  allow  him  to  pass  did  not  authorize  him  to  destroy 
the  company's  property.  State  v.  Brumfiel,  83  Ind.  136. 
But  it  appears  that  the  keeper  at  the  first  gate  offered  him  a 
ticket  which  would  have  enabled  him  to  pass  the  second,  but 
he  refused  to  take  it,  and  attempted  to  get  through  without 
either  ticket  or  money,  and  in  this  was  guilty  of  a  wrong, 
and  he  can  not,  of  course,  use  his  own  wrong  as  an  excuse  for 
the  destruction  of  another's  property. 

Judgment  affirmed. 


No.  9193. 

Dickey  v.  Tyner  et  al. 

IdiSTAKE. — DecederUt^  Estates, — SeUlement  with  Administrator, — Neglufcnoe,^' 
Equity, — Equity  favors  the  diligent  and  will  not  afford  relief  from  a 
jnistake  made  in  a  settlement  with  an  administrator,  to  a  partj  who. 
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besides  his  negligence  at  the  time  of  the  mistake,  offers  no  explanation 
of  his  failure  to  discover  it  before  the  final  settlement  of  the  estate  and 
discharge  of  the  administrator. 

Same. — SeUing  Aside  Final  Settlement, — It  is  not  good  ground  lor  setting 
aside  a  final  settlement  of  an  estate  that,  by  mistake,  the  administrator 
had  collected  of  a  debtor  the  full  amount  of  his  note,  a  credit  endorsed 
on  the  note  having  been  overlooked — no  reason  bein^  shown  why  the- 
mistake  could  not  have  been  discovered  before  the  final  settlement. 

Same. — Liability  of  Heirs, — One  who,  by  mistake,  fails  to  get  the  benefit  of 
a  credit  endorsed  upon  a  note  held  against  him  by  an  administrator, 
and  does  not  discover  the  fact  until  after  final  settlement  of  the  estate^ 
has  no  cause  of  action  against  the  heirs  or  distributees  of  the  estate. 

From  the  Tipton  Circuit  Court. 

jR.  B.  Beaudiamp  and  G.  H.  Gifford,  for  appellant. 
R.  Vaile  and  J.  F.  Vaile,  for  appellees. 

Woods,  C.  J. — The  circuit  court  sustained  a  demurrer,  for 
want  of  facts,  to  both  paragraphs  of  the  appellant's  complaint, 
and  gave  judgment  for  the  appellees. 

The  facts  stated  in  each  paragraph  are,  in  substance,  that 
in  November,  1871,  James  V.  Cox  died  testate,  the  appel- 
lees, except  Tyner,  who  was  named  in  the  will  as  executor, 
and  qualified  as  such,  being  the  widow  and  children  and  leg- 
atees, to  whom  the  estate  was  devised ;  the  testator  and  the 
appellant  had  had  extensive  dealings  with  each  other,  which 
remained  unsettled,  evidenced  in  part  by  book  accounts,  and 
in  part  by  promissory  notes,  which  the  testator  held  against 
the  appellant  to  the  number  of  twenty  or  more ;  that,  in  Jan- 
uary, 1874,  the  appellant  and  the  executor  settled,  or  attempted 
to  settle,  and  in  the  attempted  settlement  the  appellant  was 
found  indebted  to  the  estate  in  the  sum  of  $4,024.48 ;  that 
the  notes  aforesaid  were  included  in  this  settlement,  and  by 
reason  of  their  being  all  pasted  together  at  one  end,  a  credit 
of  $500,  endorsed  on  one  of  them,  was  concealed  and  over- 
looked, and  that  note  entered  into  and  was  counted  in  the  settle- 
ment against  the  appellant  for  the  sum  of  $703,  when  in  fiict 
there  was  only.due  and  unpaid  the  sum  of  $1 5 ;  that  said  note  had 
been  inventoried  for  its  full  amount,  and  the  mistake  so  made 
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in  the  settlement  was  carried  into  the  current  report  next 
thereafter  made  by  said  executor,  and  thence  into  his  final 
settlement  of  the  estate,  which  was  made  in  September,  1878; 
that  at  that  settlement  the  surplus  of  the  estate,  which  was 
greater  than  it  ought  to  have  been  by  the  amount  of  the  mis- 
take, was  distributed  to  the  widow,  children  and  legatees 
named  as  defendants ;  that  the  appellant  did  not  discover  said 
mistake  until  after  the  final  settlement  of  the  estate  had  been 
made ;  that  he  had  no  book  account  or  other  means  in  his 
power  to  enable  him  to  discover  the  amount  due  from  him  to 
the  estate  at  the  time  of  said  settlement  ^vith  the  executor, 
and  that  as  soon  as  he  discovered  the  mistake  he  at  once 
brought  his  action  to  enforce  his  claim  and  to  set  aside  the 
final  settlement  of  the  estate. 

The  prayer  of  the  second  paragraph  is,  not  to  set  aside  the 
settlement  and  open  the  estate,  but  to  recover  the  amount 
of  the  over-payment  of  the  legatees  and  distributees,  who  are 
made  defendants,  and  are  alleged  to  be  possessed  of  the  estate. 

It  is  plain  that  the  facts  averred  are  not  sufficient  to  enti- 
tle the  appellant  to  recover  directly  against  the  heirs  or  leg- 
atees under  the  second  count;  R.  S.  1881,  sections  2442, 
2453 ;  and  if  the  appellant  has  any  remedy  it  must  be  under 
the  first  paragraph.  The  question  presented  is,  whether  the 
fiw5ts  stated  show  a  mistake  for  which  the  final  settlement  of 
the  estate  can  and  should  be  set  aside. 

The  objection  is  made,  that  the  complaint  does  not  show 
that  the  sum  for  which  the  credit  was  endorsed  on  the  note 
was  actually  paid,  and  that  unless  it  was  in  fact  paid  it  was 
proper  that  the  endorsement  should  have  been  disregarded. 
The  averment  is  made,  however,  that  there  was  due  and  un- 
paid upon  the  note  only  $15 ;  while  it  was  counted  against  the 
appellant  for  the  full  amount.  This  meets  the  objection,  and 
shows  that  an  error  was  committ<?d  to  the  injury  of  the  ap- 
pellant. 

The  116th  section  of  the  act  for  the  settlement  of  decedents' 
estates,  which  was  in  force  when  this  suit  was  tried,  contains 
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the  provision  that  any  person  interested  in  an  estate  which 
has  been  settled,  may  have  the  "  settlement  set  aside  for  mis- 
take or  fraud,  at  any  time  within  three  years  after  said  set- 
tlement." 

It  is  insisted  that  the  mistake  shown  in  this  case  was  not 
a  mistake  in  the  final  settlement  within  the  meaning  of  the 
provision  quoted,  but  constituted  only  a  claim  against  the  es- 
tate which,  under  the  authority  of  Bell  v.  Lewis,  44  Ind.  129, 
was  lost,  because  not  presented  as  such  before  the  final  settle- 
ment of  the  estate  had  been  declared. 

Passing  by  the  questions  thus  suggested,  and  conceding,  for 
the  sake  of  the  argument,  that  the  alleged  mistake  was  within 
the  scope  of  the  statute,  we  are  of  opinion,  upon  the  facts 
stated,  that  the  appellant's  negligence  was  such  as  justly  to 
<lebar  him  from  asking  to  have  the  settlement  opened  and  con- 
rected.  Notwithstanding  the  averment  that  he  had  no  book  en- 
tries or  other  oceans  to  enable  him  to  know  the  amount  of  his 
liability  to  the  estate,  the  notes  themselves  were  present,  it 
must  be  presumed,  when  the  settlement  between  him  and  the 
executor  was  made,  and  should  have  been  examined  for  the 
discovery  of  endorsements.  An  ordinarily  prudent  man,  un- 
der ordinary  circumstances,  would  not  have  failed  in  this  re- 
spect ;  but,  if  this  i^hould  be  regarded  as  exciLsable  negligence, 
there  remains  the  fact  that  the  estate  remained  unsettled  for 
four  years  after  the  mistake  occurred,  and  the  discovery  was 
not  made  until  eighteen  months  or  two  years  later.  How 
the  discovery  was  then  made,  and  why,  by  proper  diligence,  it 
might  not  just  as  well  have  been  made  sooner,  is  not  ex- 
plained. Equity  does  not  &vor  those  who  are  thus  negligent 
of  their  interests.  See  1  Story  Eq.  Jur.,  section  146 ;  Peyton 
v.  Krugery  77  Ind.  486. 

Good  policy  certainly  requires  that  the  final  settlement  of 
an  estate  should  not  be  disturbed  on  account  of  alleged  mis- 
takes, unless  the  applicant  shows  himself  to  have  been  rea- 
sonably diligent. 

Judgment  afiirmed. 
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j»  M  Duncan  et  al.  v.  The  City  of  Terre  Haute. 

148  6M  Husband  and  Wife. — Qity, — Donation  of  Land  for  Street  hy  Husband  Bars 
Wife*8  IfUereaL — Acceptance, — A  donation  or  grant  of  land  by  a  husband, 
during  life,  to  a  municipal  corporation  for  use  as  a  street,  noted  as  such 
on  the  plat  of  the  city  or  an  addition  thereto,  made  in  accordance  with 
the  statute,  R.  S.  1881,  sec.  3374  et  seq.j  and  accepted  by  the  city,  bars  the 
inchoate  interest  of  his  wife  in  such  land. 

From  the  Vigo  Circuit  Court. 

G.  F,  McNuMy  S.  G.  Davis  and  S.  B.  Davis,  for  appellants. 
I,  N.  Pio'ce  and  T.  W,  Harpei^,  for  appellee. 

CooMRS,  J. — This  action  was  originally  commenced  by  John 
Duncan,  but  before  any  proceedings  were  had  he  died,  and 
his  widow,  Mary  J.  Duncan,  and  his  three  children  were  sub- 
stituted as  plaintiffs,  and  thereupon  the  said  Mary  J.  Duncan 
filed  her  cross  complaint  against  the  city  and  her  co-plaintiffs^ 
alleging,  in  substance,  that  on  the  17th  of  February,  1872, 
John  Duncan,  who  was  then  her  husband,  was  the  owner  in 
fee  of  a  part  of  ojit-lot  No.  65,  of  the  original  out-lots  in  said 
city  of  Terre  Haute,  describing  it ;  that  said  John  Duncan 
on  that  day  made,  acknowledged  and  caused  to  be  recorded 
in  the  recorder's  office  of  Vigo  county,  a  plat  of  said  land  as 
an  addition  to  said  city  of  Terre  Haute,  and  thereby  dedicated, 
as  and  for  the  purpose  of  a  street,  thirty  feet  off^  of  the  north 
side,  and  along  the  entire  length  of  said  lot ;  that  said  John 
Duncan  died,  leaving  her,  his  widow,  and  three  children,  his 
only  heirs  at  law ;  that  vshe  did  not  join  with  her  husband  in 
said  dedication,  or  in  any  conveyance  of  said  land,  during  the 
lifetime  of  her  said  husband,  and  that  she  is  the  owner  of  one 
undivided  third  part  of  said  thirty  feet  off"  of  the  north  side 
of  said  lot,  and  along  the  entire  length  thereof,  in  fee  simple  ; 
and  that  said  city  is  entitled  to  an  easement,  as  of  a  street,  in 
the  undivided  two-thirds,  the  residue  of  said  strip  or  parcel 
of  land,  and  that  her  co-plaintiffs,  William,  Samuel  and  John 
Duncan,  as  the  heirs  of  John  Duncan,  deceased,  are  the  owners 
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of  the  fee  in  reversion ;  that  the  city  of  Terre  Haute  is  claim- 
ing, adversely  to  her,  the  easement  and  right  of  a  street  upon, 
in  and  over  the  whole  of  said  strip  of  land,  denying  and  ig- 
noring the  plaintiff's  right  therein  and  thereto.  Prayer  that 
her  title  may  be  quieted,  and  for  a  partition  of  said  land. 

A  demurrer  to  this  complaint  was  overruled,  and  the  de- 
fendant answered  the  cross  complaint  in  two  paragraphs,  the 
first  in  denial. 

"  2d.  The  defendant,  for  a  second  and  further  answer  to 
said  cross  complaint,  says,  that,  on  the  17th  of  February,  1872, 
the  husband  of  the  plaintiff  herein,  John  Duncan,  executed 
and  acknowledged  a  plat  of  that  part  of  out-lot  sixty-five, 
owned  by  him,  and  on  the  same  day  caused  the  plat  to  be  re- 
corded in  the  recorder's  office  of  Vigo  county,  Indiana ;  that 
the  land  so  owned  and  platted  is  the  same  described  in  the 
cross  complaint  of  the  plaintiff;  that,  upon  the  execution  and 
recording  of  the  plat  aforesaid,  the  city  of  Terre  Haute  ac- 
cepted said  dedication,  and  the  said  John  Duncan  ceased  to 
pay  taxes  upon  that  part  so  dedicated  as  and  for  streets  and 
alleys  upon  said  plat ;  that  the  part  of  the  street  which  the 
plaintiff  herein  asks  partition  of  is  upon  said  plat  laid  off, 
marked  and  designated  as  College  street,  is  thirty  feet  in 
width,  and  that  said  John  Duncan  owned  all  the  lands  upon 
the  south  line  of  said  street,  between  Sixth  and  Seventh  streets, 
in  the  city  of  Terre  Haute ;  and  that  upon  said  plat  the  said 
John  Duncan  marked  off  and  dedicated  thirty  feet,  as  and  for 
the  purpose  of  extending  College  street  through  from  Sixth 
to  Seventh  streets,  the  other  thirty  feet,  necessary  to  make  said 
College  street  of  one  uniform  width,  being  thirty  feet  off  of 
the  south  side  of  the  lands  lying  north  of  the  property  owned 
by  John  Duncan,  being  given  and  dedicated  to  the  public  by 
Richard  Straut,  the  owner  of  said  lands ;  that  said  John  Dun- 
can opened  all  of  the  streets  and  alleys  upon  his  said  plat 
designated  and  dedicated,  excepting  thirty  feet  fronting  on 
Sixth  street,  in  said  city,  and  extending  back  along  the  line 
of  College  street'one  hundred  and  ninety-eight  feet,  said  land 
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lying  and  being  upon  the  north  side  of  the  land  owned  by 
the  said  John  Duncan,  and  being  the  thirty  feet  of  land  of 
which  the  plaintiff  demands  partition ;  that  the  streets  and  al- 
ley as  platted  by  the  said  John  Duncan,  in  his  subdivision, 
compared  exactly  with  the  streets  and  alleys  in  all  the  subdi- 
visions adjoining  the  subdivision  of  said  Duncan." 

Other  matters  are  set  forth  in  this  answer  by  w^ay  of  estop- 
pel in  paisy  which,  under  the  view  we  take  of  this  case,  need 
not  be  considered. 

The  plaintiff  demurred  to  the  second  paragraph  of  the  an- 
swer, for  want  of  facts,  which  was  overruled  by  the  court,  and 
proper  exceptions  taken,  and  the  plaintiff,  refusing  to  reply 
to  said  answer,  elected  to  stand  by  her  demurrer,  and  judg- 
ment was  thereupon  entered  against  her.  The  sufficiency  of 
this  answer  depends  upon  the  question  whether  a  donation 
or  grant  to  the  public,  noted  as  such  on  the  plat  of  a  town,  or 
an  addition  to  a  town,  made  in  accordance  with  the  statutes 
of  1852  (1  R.  S.  1876,  p.  897),  and  accepted  by  the  town, 
bars  the  dower  of  the  wife  of  the  donor,  or  rather  the  pro- 
visions made  for  the  wife  in  lieu  of  dower. 

The  answer  avers  that  John  Duncan,  the  husband  of  the  ap- 
pellant, in  his  lifetime,  made,  acknowledged  and  caused  to  be 
recorded,  a  plat  of  the  ground  owned  by  him,  as  an  addition 
to  the  city  of  Terre  Haute,  showing  the  dedication  of  the  land 
for  a  public  street,  which  was  accepted  by  the  city.  No  ob- 
jection is  made  to  the  correctness  of  this  plat  or  the  dedica- 
tion of  the  ground. 

The  courts  of  this  country  seem  to  have  uniformly  held, 
when  the  question  has  come  before  them,  that  when  lands  are 
appropriated  by  the  exercise  of  eminent  domain,  or  what  is 
said  to  be  equivalent  to  it,  the  dedication  of  lands  to  public 
use,  the  dower  of  the  wife  is  defeated.  Guynne  v.  City  of 
Cincinnatiy  3  Ohio,  24  (17  Am.  Dec.  576) ;  Moore  v.  Mayor y 
etc,  affirmed  in  the  court  of  appeals,  8  N.  Y.  110;  Jackson  v. 
Echnardsy  7  Paige,  386 ;  1  ScTibner  Dower,  p.  550  to  655. 
Dillon,  in  his  treatise  on  Municipal  Corporations,  2d  ed.,  section 


NOVEMBER  TERM,  1882.  107 


Dancan  eloLv.  The  City  of  Terre  Haute. 


459^  says :  "As  dower  is  not  the  result  of  contract^but  is  a  posi- 
tive legislative  institution,  it  is  constitutionally  competent  for 
the  Legislature  to  authorize  lands  to  be  taken  by  a  municipal 
^corporation  for  a  market,  street,  or  other  public  use,  upon 
an  appraisement  and  payment  of  their  vahie  to  the  hus- 
band;  the  holder  of  the  fee,  and  such  taking  and  payment 
i^ill  confer  an  absolute  title  divested  of  any  inchoate  right 
of  dower.  Nor  is  a  widow  dowable  in  lands  dedicated  by 
her  husband  in  his  lifetime  to  the  public,  where  the  dedica- 
tion is  complete  or  has  been  accepted  and  acted  upon  by  the 
•municipal  authorities/* 

Washburn,  in  treating  of  the  various  modes  in  which  dower 
may  be  defeated^  says :  "  One  mode  in  which  dower  may  be 
<lefeated  remains  to  be  mentioned,  and  that  is,  by  the  exercise 
of  eminent  domain  during  the  life  of  the  husband,  or,  what  is 
•equivalent  to  it,  the  dedication  of  land  to  the  public  use."  1 
Washb.  Real  Prop.,  4th  ed.,  p.  269. 

In  Moore  v.  City  of  New  York,  4  Sandf.  456,  the  court, 
in  speaking  of  a  former  decision  says:  /'We  then  held  that 
the  wife's  right  of  dower  was  merely  inchoate  during  the  life 
of  the  husband,  and  that  she  had  no  vested  or  certain  inter- 
est in  his  land:^.  The  right  being  merely  an  incident  to  the 
marriage  relation,  it  seems  to  us  that  while  this  right  is  thus 
inchoate,  and  before  it  has  become  vested  by  the  death  of 
the  husband,  any  regulation  of  it  may  be  made  by  the  Leg- 
islature, though  its  operation  is  in  effect  to  divest  the  right ; 
the  marriage  relation  itself  being  within  the  power  of  the 
Legislature  to  modify,  or  even  abolish  it." 

The  second  section  of  the  act  of  1852,  1  R.  S.  1876,  p. 
S97,  provides  that  "  Every  donation  or  grant  to  the  public, 
or  to  any  individual,  religious  society,  corporation  or  body 
politic,  noted  as  such  on  the  plat  of  the  town  wherein  such 
donation  or  grant  may  have  been  made,  shall  be  considered 
a  general  warranty  to  the  said  donee  or  grantee,  for  the  pur- 
I)oses  intended  by  the  donor  or  grantor."  What  effect  such  a 
donation  to  an  individual,  etc.,  would  have  upon  this  question 
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of  dower,  we  do  not  decide,  the  question  not  being  before  iis^. 
The  precise  question  involved  in  the  case  at  bar  has  never  conic 
before  this  court,  but  it  has  been  repeatedly  held  that  while 
dower  is  inchoate  it  may  be  regulated  or  abolished  by  the  Leg- 
islature.   Noel  V.  Ewing,  9  Ind.  37  ;  Strong  v.  Clem,  12  Ind.  37. 

In  Gimbel  v.  StoUe^  59  Ind.  446,  this  court  held  that  when 
a  city  has  condemned  real  estate  for  street  purposes,  and  has 
paid  the  owner  therefor,  it  takes  the  property,  for  such  pur- 
poses, discharged  from  the  lien  of  previous  judgments.  We 
have  been  referred  to  no  decisions  or  text-books  conflicting- 
with  the  above  authorities,  and  we  have  found  none.  Wo 
think  the  facts  set  forth  in  the  second  paragraph  of  the  de- 
fendant's answer  a  bar  to  the  suit,  and  that  no  error  was  com- 
mitted in  overruling  the  demurrer  thereto. 

The  judgment  is  affirmed,  with  costs. 


No.  9722. 
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Married  Woman. —  Contract. — Mortgage. — Separate  Real  Estate. — A  com- 
plaint by  a  married  woman  to  annul  a  mortgage  made  by  her  of  her 
separate  real  estate,  her  husband  joining,  while  the  act  of  March  25th, 
1879,  was  in  force,  which  does  not  show  the  mortgage  to  be  such  as  was 
prohibited  by  that  act,  is  bad  on  demurrer. 

Same. — Foreclosure  of  Mortgage  Against  Wife^s  Land. — Pi'omissory  Note. — A 
mortgage  by  a  married  woman,  her  husband  joining,  of  her  lands  ac- 
quired by  gift,  devise  or  descent,  to  secure  a  loan  made  by  her,  may  be 
enforced  if  the  debt  be  identified  in  the  mortgage,  though  a  note  for  the 
money  made  by  her  is  void  as  a  personal  obligation.  Brick  v.  Scottf  47 
Ind.  299,  distinguished  and  questioned. 

Special  Finding. — Exception  to  Conclusions  of  Law. — An  exception  to  the 
conclusions  of  law  admits  that  the  facts  are  fully  and  correctly  found. 

From  the  White  Circuit  Court. 

A.  W.  Reynolds  and  E.  B,  Sellers^  for  appellants. 

M.  M.  SiU,  T.  F.  Palmar  and  J.  H.  Wallace,  for  appellee. 


NOVEMBER  TERM,  1882.  109 


Gregory  d  cd.  «.  Van  Voorst,  Auditor. 


BiCKNELL,  C  C. — The  appellants  brought  this  suit  against 
the  appellee,  demanding  that  a  certain  note  and  mortgage  be 
declared  Ih valid,  and  that  the  appellee,  the  county  auditor,  be* 
restrained  from  selling  the  mortgaged  premises. 

There  was  an  amended  complaint  in  three  paragraphs.  To 
the  first  and  second  of  these  paragraphs  demurrers  were  sus- 
tained; to  the  third  a  demurrer  was  overruled.  The  de- 
fendant answered  the  third  paragraph  by  a  general  denial  and 
a  special  plea,  to  which  plea  the  plaintiffs  replied  in  denial. 

The  issues  were  tried  by  the  court,  who  made  a  special  find- 
ing of  &cts,  to  wit: 

1.  The  plaintiffs  have  been  husband  and  wife  since  the 
year  1867.      . 

2.  The  defendant  was  auditor  of  White  county,  etc. 

3.  Margaret  Gregory  "became  the  owner  of  the  mortgaged 
premises  in  1877;  a  lot  she  had  owned  in  Monticello  went 
in  part  payment  therefor;  the  remainder  of  the  purchase- 
money  her  husband  paid ;  her  lot  was  worth  $1,500 ;  the  value 
of  the  mortgaged  premises  was  $2,000 ;  the  price  paid  there- 
for was  the  said  lot  and  $455,  paid  by  her  husband. 

4.  Margaret  had  received  by  descent  $700,  with  which  said 
lot  in  Monticello  had  been  bought ;  the  deed  therefor  had  been 
made  to  her  husband ;  then  the  plaintiffs  conveyed  the  lot  to 
the  husband's  brother,  and  he  conveyed  it  to  Margaret ;  the 
only  purpose  of  these  conveyances  was  to  vest  the  title  to  the 
lot  in  Margaret ;  there  was  no  consideration  paid  therefor. 

5.  In  order  to  procure  a  loan  of  the  public  money,  the  plain- 
tiffs, in  July,  1879,  executed  the  mortgage  in  suit,  and  the 
wife  executed  her  note  for  the  amount  secured  by  the  mort- 
gage; this  mortgage  and  the  note,  with  the  recorder's  cer- 
tificate, and  an  abstract  of  title,  an  affidavit  of  the  wife  that 
she  was  the  owner  of  the  lands,  etc.,  and  the  certificate  of 
the  acknowledgment  of  the  mortgage,  were  all  on  the  same 
sheet  of  paper,  and  were  simultaneously  delivered  to  the 
county  auditor. 

6.  The  mortgage  was  to  the  Stat«  of  Indiana,  for  the  pay- 
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ment  of  $335^  with  interest  at  eight  per  cent,  per  annum,  in 
advance, ''  according  to  the  terms  of  the  note  hereunto  an- 
•nexed  ; "  and  the  note  was  payable  July  1st,  1884,  with  inter- 
est at  eight  per  cent,  per  annum,  in  advance,  with  a  proviso 
that,  upon  de&ult  in  any  payment  of  interest,  the  principal 
sum  should  be  due,  with  two  per  cent,  damages,  and  that  the 
mortgaged  premises  might  be  sold  by  the  county  auditor  forth- 
with, to  pay  principal,  interest,  damages  and  costs. 

7.  Upon  the  delivery  of  said  writings  to  the  county  auditor^ 
he  drew  his  warrant  on  the  county  treasurer  for  the  amount 
of  said  note  and  mortgage,  less  one  year's  interest  and  the 
costs  of  making  the  loan,  and  Robert  Gregory,  the  husband, 
without  objection  from  his  wife  and,  presumably,  with  her 
consent,  received  the  money  on  said  warrant.  Robert  had 
applied  to  the  auditor  for  such  a  loan,  but  the  loan  was  made 
solely  on  the  execution  and  delivery  of  the  aforesaid  writings,, 
and  there  was  no  agreement  or  contract  for  any  other  loan.. 

8.  At  the  time  of  the  loan  the  wife  was  not  carrying  on  any 
trade  or  busineas,  or  performing  any  labor  or  service  oo  her 
separate  account,  and  she  did  not  execute  the  note  or  mortgage 
for  the  improvement  of  her  real  estate. 

9.  Nothing  has  been  paid  upon  said  note  and  mortgage; 
one  year's  interest,  due  in  advance,  on  July  1st,  1880,  is  in  de- 
fault, and  when  this  suit  was  brought  the  county  auditor  had 
given  notice  of  such  default,  and  was  about  to  sell  the  mort- 
gaged premises  according  to  law. 

Upon  the  foregoing  facts  the  court  stated  conclusions  of 
law  as  follows : 

"1.  The  mortgaged  premises  were  the  separate  property  of 
Margaret  Gregory,  acquired  by  descent  and  gift. 

"  2.  The  debt  secured  by  the  mortgage  was  not  the  debt  of 
Robert  Gregory. 

"  3.  Said  debt  was  the  debt  of  Margaret  Gregory. 

"  4.  Said  mortgage,  thus  taken  by  a  public  oflScer,  on  a  loan 
of  public  funds,  is  valid. 
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"5.  That  the  plaiatiffs  are  not  entitled  to  recover  on  the 
facts  found ;  therefore,  the  finding  is  for  the  defendant." 

To  these  conclusions  of  law,  the  plaintiffs  at  the  time  ex- 
cepted. The  plaintiffs  moved  for  a  new  trial,  and  filed  the 
following  reasons  therefor: 

1.  The  finding  is  not  sustained  by  sufficient  evidence. 

2.  The  finding  is  contrary  to  law. 

This  motion  was  overruled ;  judgment  was  rendered  for  the 
defendant,  and  the  plaintiffs  appealed. 
The  errors  assigned  are : 

1.  Sustaining  the  demurrer  to  the  first  paragraph  of  the 
amended  complaint. 

2.  Error  in  the  conclusions  of  law. 

3.  Overruling  the  motion  for  a  new  trial. 

The  first  paragraph  of  the  amended  complaint  states  the 
marriage  of  the  plaintiffs ;  the  execution  of  the  note  by  the 
wife ;  the  execution  of  the  mortgage  by  both  of  them  to  se- 
cure the  payment  of  said  sum  of  money,  and  for  no  other 
purpose ;  that  the  mortgaged  premises  were  the  separate  pro|3- 
erty  of  the  wife,  and  that  the  money  obtained  upon  the  mort- 
gage was  not  used  to  improve,  or  in  any  way  to  better  said 
property ;  that  said  plaintiff  Margaret  is  in  default  as  to  one 
payment  of  interest  on  said  loan,  and  that  said  Van  Voorst,  as 
auditor,  is  threatening  to  sell  the  mortgaged  premises.  This 
paragraph  praysthat  Van  Voorst  be  restrained  from  selling,  and 
that  said  note  and  mortgage  be  declared  of  no  effect,  and  that 
the  plaintiffs  have  all  other  proper  relief.  Copies  of  the  note 
and  mortgage  are  annexed  to  and  made  part  of  the  complaint. 

The  note  promises  to  pay  to  the  State  of  Indiana,  for  the 
use  of  the  inhabitants  of  township  26,  range  6  west,  and  town- 
ship 27,  range  3  west,  on  or  before  July  1st,  1884,  the  sum 
of  $335,  with  interest  at  the  rate  of  8  percent,  per  annum,  in 
advance, commencing  July  1st,  1879 ;  and  agrees  that,  on  fail- 
ure to  pay  any  interest,  the  principal  shall  become  due,  with 
two  per  cent,  damages,  and  that  the  mortgaged  premises  may 
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be  forthwith  sold  by  the  county  auditor  for  the  payment  of 
said  principal,  interest,  damages  and  costs. 

The  mortgage  is  to  the  State  of  Indiana,  for  the  use  of  the 
inhabitants  of  said  townships,  upon  certaiin  real  estate  in 
Whit«  county,  Indiana,  "  for  the  payment  of  $335,  with  in- 
terest at  8  per  cent,  in  advance,  according  to  the  conditions 
of  the  note  hereunto  annexed,"  and  is  dated  July  1st,  1879; 
the  note  is  signed  by  the  wife  only ;  the  mortgage  is  executed 
by  the  husband  and  wife. 

The  act  of  March  25th,  1879,  in  force  at  the  date  of  these 
transactions,  provided,  in  substance,  as  follows : 

Sec.  2.  A  married  woman  may  carry  on  any  trade  or  busi- 
ness, and  perform  any  labor  or  service  for  her  sole  and  sepa- 
rate account. 

Sec.  3.  A  married  woman  may  enter  into  any  contract  in 
reference  to  her  separate  trade,  business,  labor  or  service,  and 
the  management  and  improvement  of  her  separate  real  property. 

Sec.  4.  No  conveyance  or  contract  by  a  married  woman  for 
the  sale  of  her  lands,  or  any  interest  therein,  other  than  leases 
for  three  years  or  less,  and  mortgages  for  purchase-money 
of  such  lands,  shall  be  valid  unless  her  husband  shall  join 
therein. 

Sec.  10.  A  married  woman  shall  not  mortgage  or  in  any 
manner  encumber  her  separate  property  acquired  by  descent, 
devise  or  gift,  as  a  security  for  the  debt  or  liability  of  hcK 
husband  or  any  other  person. 

The  first  paragraph  of  the  complaint  does  not  show  that 
the  mortgage  was  invalid  under  any  of  the  foregoing  pro- 
visions. It  does  not  state  that  the  mortgage  was  not  entered 
into  in  reference  to  the  management  and  improvement  of  the 
wife's  separate  property ;  it  merely  states  that  "  the  money, 
derived  as  aforesaid,  was  not  used  to  improve  or  in  any  way 
better  said  real  estate." 

It  does  not  state  that  the  property  was  acquired  by  descent, 
devise  or  gift,  nor  that  the  debt  secured  was  the  debt  of  the 
husband  or  some  other  person.     It  does  not  state  that  the 
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mortgage  was  not  given  to  secure  the  purchase-money  of  the 
mortgaged  lands.  Said  first  paragraph  of  the  complaint  does  not 
state  a  mortgage  void  under  any  then  existing  statute  or  law. 

In  Brick  v.  iScoff,  47  Ind.  299,  where  a  married  woman  made  a 
note  and  joined  her  husband  in  a  mortgage  of  her  separate  real 
estate  to  secure  the  note,  without  any  express  agreement  in 
the  mortgage  to  pay  the  money,  and  without  any  description 
or  identification  of  a  debt  secured  by  the  mortgage,  except 
the  reference  to  the  note,  it  was  held  that  the  woman's  note 
was  void,  and  that  there  could  be  no  personal  judgment 
against  the  woman  or  her  husband,  and  no  foreclosure  of 
the  mortgage;  this  was  in  1874.  As  the  law  then  stood,  a 
married  woman  might  join  her  husband  in  mortgaging  her 
separate  property  to  secure  his  debts.  Philbrooks  v.  McEwen, 
29  Ind.  347. 

Said  first  paragraph  states  a  note  made  by  a  married  wo- 
man, and  a  mortgage  by  her  and  her  husband  of  her  separate 
real  estate  to  secure  a  specified  sum  of  money ;  the  mortgage 
contains  no  express  agreement  to  pay  the  money,  but  it  does 
contain  a  sufficient  description  and  identification  of  the  debt 
to  be  paid.  The  court  below,  therefore,  committed  no  error 
in  sustaining  the  demurrer  to  the  first  paragraph  of  the 
complaint. 

The  third  assignment  of  error  is  not  discussed  in  the  ap- 
pellants' brief,  and  is,  therefore,  regarded  as  waived. 

The  only  remaining  assignment  of  error  is  the  second,  viz., 
that  the  court  erred  in  its  conclusions  of  law. 

The  only  question  here  arising  is,  did  the  court  properly 
apply  the  law  to  the  facts  stated  in  the  special  findings  ?  An 
exception  to  the  conclusions  of  law  admits  that  the  facts  are 
fully  and  correctly  found.     Gruzan  v.  Smithy  41  Ind.  288. 

The  principal  facts  found  are,  that  the  wife  held  the  property 

by  descent  and  by  gift;  that,  in  order  to  procure  a  loan  of 

public  money  from  the  county  auditor,  the  husband  and  wife 

executed  the  mortgage,  and  the  wife  made  her  note ;  that  the 

Vol.  85.-8 
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mortgage,  by  its  terras,  was  *'  for  the  payment  of  $335,  with 
interest  at  the  rate  of  eight  per  cent.";  that  said  note  and 
mortgage  were  delivered  to  the  county  auditor,  who  drew  his 
warrant  upon  the  county  treasurer  for  the  sum  named  in  the 
mortgage,  less  a  yearns  interest  and  costs,  on  which  warrant 
the  husband,  with  the  wife's  consent,  received  the  money; 
that  nothing  has  been  paid  upon  the  mortgage ;  that  a  year's 
interest  in  advance  fell  due  on  July  1st,  1880,  and  has  not 
been  paid,  and  that  the  principal  sum  mentioned  in  themort- 
.  gage  has  become  due. 

Upon  these  facts  the  general  conclusion  of  law  was  that  the 
mortgage  ought  not  to  be  declared  void,  and  that  the  couaty 
auditor  ought  not  to  be  restrained  from  foreclosing  it. 

Under  the  act  of  1852, 1  R.  S.  1876,  p.  550,  sec.  5,  the  wife's 
power  to  encumber  her  separate  real  estate  by  a  deed  in  which 
her  husband  joined  was  unlimited.  In  this  particular  her 
powers,  by  the  act  of  March  25th,  1879,  supra,  are  restrained ; 
while  in  other  respects  they  are  enlarged. 

In  this  case,  the  husband  and  wife  joined  in  the  mortgage. 
The  special  finding  shows  that  the  wife  was  not  carrying  on 
any  trade  or  business,  or  performing  any  service  or  labor,  and 
tliat  the  contract  was  not  in  reference  to  the  management  and 
improvement  of  the  wife's  separate  real  estate;  so  that  itw^as 
not  a  case  where  the  wife's  contract  would  have  been  valid 
without  the  husband  joining  therein. 

Then  the  question  arises,  was  it  forbidden  by  section  10 
of  the  act  of  1879,  supra?  That  section  forbids  a  wife  to 
encumber  her  separate  property  acquired  by  descent,  devise 
or  gift,  as  a  security  for  the  debt  of  her  husband  or  any  other 
person.  The  property  here  being  held  by  descent  and  by  gift, 
the  mortgage  was  void  under  section  10  aforesaid,  if  the  debt 
secured  thereby  was  the  debt  of  the  wife's  husband,  or  of  any 
third  person ;  but,  if  the  mortgage  was  to  secure  the  wife's 
own  debt,  it  was  not  forbidden  by  section  10,  supra,  and  it 
was  valid  under  section  4,  supra,  because  her  husband  joined  in 
it.     The  court  stated,  in  its  conclusions  of  law,  that  the  debt 
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secured  by  the  mortgage  was  not  the  debt  of  the  husband,  and 
was  the  debt  of  the  wife ;  and  that  su(^h  a  mortgage  was  valid. 

The  facts  found  sustained  these  conclusions.  The  note  of 
the  married  woman  was  void,  not  being  given  for  any  of  the 
matters  upon  which  a  wife's  rights  are  enlarged  by  the  act  of 
1879 ;  but  the  special  finding  shows  that  the  credit  was  given 
to  the  wife,  that  the  money  was  lent  on  the  security  of  her 
separate  real  estate  only,  that  there  was  no  other  contract  for 
loan,  and  that  the  husband  was  permitted  to  receive  the  money 
by  consent  of  his  wife.  Here,  therefore,  was  not  a  mortgage  for 
the  debt  of  any  other  person ;  it  was  for  the  wife's  own  debt.^ 

The  appellants  claim  that  the  mortgage  was  void,  and  cite 
the  case  of  Brick  v.  ScoUy  supra^  to  show  that  where  the  note 
is  void  the  mortgage  can  not  be  foreclosed,  unless  it  contains, 
an  express  stipulation  to  pay  the  debt ;  but  the  case  cited  does 
not  go  to  that  extent.  It  decides  that  where  there  is  a  mort- 
gage securing  a  note,  and  the  note  is  void,  there  can  be  no 
personal  judgment  against  the  mortgagor,  unless  there  is  an 
agreement  in  the  mortgage  to  pay  the  debt.  It  decides,  also, 
that  there  can  be  no  foreclosure  of  such  a  mortgage,  unless  it 
contain  either  an  express  agreement  to  pay  the  debt,  or  else 
a  sufficient  description  and  identification  of  the  debt.  So  in 
Philbrooksv,  McEwen,  29  Ind.  347,  this  court  said :  "A  mort- 
gage must  somehow  describe  and  identify  the  indebtedness*, 
which  it  is  intended  to  secure.  *  *  *  This  description  is- 
not  a  covenant."  Bx(^ll  v.  Shuman,  28  Ind.  464.  The  want 
of  an  express  agreement  in  the  mortgage,  and  in  a  valid  writ- 
ing thereby  secured,  to  pay  the  debt,  will  prevent  a  personal 
judgment  against  the  mortgagor ;  but  if  the  mortgage  suffi- 
ciently describes  and  identifies  the  indebtedness,  it  may  be 
foreclosed  as  to  the  property,  although  there  be  no  express 
covenant  to  pay  the  debt,  either  in  the  mortgage  or  in  any 
collateral  instrument.     Layman  v.  Shidtz,  60  Ind.  541. 

The  mortgage  under  consideration  contained  the  following* 
statement : 

"We,  Margaret  Gregory  and  Robert  Gregory,  mortgage  ta 
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the  State  of  Indiana  the  following  tract  of  hind,"  etc.,  "for 
the  payment  of  $335,  with  interest  at  the  rate  of  eight  per 
cent,  per  annum,  payable  in  advance,"  etc. 

Here,  no  covenant  to  pay  the  debt  is  expressed  in  the  mort- 
gage, but  there  is  a  sufficient  description  and  identification 
of  the  debt  to  warrant  the  foreclosure  of  the  mortgage,  although 
there  can  be  no  personal  judgment. 

If  the  mortgage  had  merely  stated  that  it  was  given  to  se- 
cure a  certain  note,  without  any  statement  of  the  debt,  except 
the  reference  to  the  note,  a  different  question  would  have 
arisen ;  but  here  the  mortgage  ascertained  the  indebtedness. 

There  was,  therefore,  no  reason  why  the  mortgage  should 
not  be  foreclosed.  The  court  did  not  err  in  its  conclusions 
of  law;  the  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
ihereby  in  all  things  affirmed,  at  the  costs  of  the  appellants. 

Woods,  C.  J.,  concurs  in  the  conclusion,  but  not  on  the 
rground  that  the  mortgage  identifies  the  debt  which  it  was  given 
to  secure.  On  the  contrary,  it  is  shown  that  there  was  no  debt, 
l^ecause  a  married  woman  could  not,  as  the  law  then  was,  bind 
lierself  by  a  promise,  either  express  or  implied,  to  repay  money 
loaned  to  her.  It  was,  however,  competent  for  her  to  join 
Tier  husband  in  making  a  mortgage  to  secure  the  repayment 
•of  the  money  so  obtained  for  her  use,  and  the  note  signed  by 
her,  though  void  as  a  personal  obligation,  is  so  connected 
with  and  referred  to  in  the  mortgage,  as  to  be  a  part  of  it, 
and  to  show  when  the  money  was  to  be  paid,  with  what  in- 
terest, et<}.,  and  the  mortgage  should  be  deemed  to  bind  the 
land  for  such  payment,  although  it  contains  no  stipulation  for 
a  valid  personal  obligation  against  any  one. 

If  Brick  V.  Scott,  47  Ind.  299,  is  inconsistent  with  the  va- 
lidity of  such  a  mortgage,  as  it  seems  to  be,  it  ought  to  be 
•overruled.  There  was  just  as  clear  an  identification  of  the 
debt  in  that  case  as  in  this,  and,  therefore,  the  cases  can  not 
*be  distinguished  on  that  ground. 


NOVEMBER  TERM,  1882.  117 


Bumgardner  v.  Edwards,  Trustee,  ei  a/. 


No.  9868.  jg^ 

Bumgardner  v.  Edwards,  Trustee,  et  al.  iS  iS 

Partition. — Deseents. —  Widow, — Conveyance. —  Statute  Comtmed, —  Husband^ 
and  Wife, — A  woman,  married  a  second  time,  holding  by  descent  an  un- 
divided third  of  the  lands  of  a  former  husband,  may,  without  suit,  make 
fair  partition  with  the  children  of  her  former  husband,  and  deeds  exe- 
cuted by  her  and  her  second  husband,  to  carry  out  such  partition,  are  not 
an  alienation  prohibited  by  section  2484,  R.  S.  1881,  as  it  stood  prior  to 
its  amendment  in  1879;  and  after  such  partition,  and  possession  taken 
by  the  parties,  she  ceased  to  own  any  interest  in  the  lands  allotted  to  the 
children  of  the  former  husband. 

From  the  Benton  Circuit  Court. 

S.  P.  Thompson  and  D.  Smithy  for  appellant. 
H.  W.  Chase,  R  8.  Chase,  F.  W.  Chase  and  M.  H.  Walker,. 
for  appellees. 

Black,  C. — The  appellant,  Celinda  Bumgardnejr,  wife  of 
David  Bumgardner,  brought  suit  in  December,  1879,  for  the 
partition  of  a  tract  of  land,  being  one  hundred  and  twenty- 
.six  acres,  in  Benton  county,  in  this  State,  claiming  to  be  the 
owner  in  fee  simple  of  the  undivided  one-third  thereof,  her 
title  to  which  she  sought  to  have  quieted,  alleging  that  while 
holding  said  interest  in  said  real  estate  in  virtue  of  her  mar- 
riage with  John  J.  French,  deceased,  she  had  united  with  her 
second  husband,  said  David  Bumgardner,  in  a  deed  purport- 
ing to  convey  it  to  William  W.  Parker  and  Nancy  I.  Parker, 
his  wife.  Said  Parkers  were  made  defendants.  Jonathan  Ed- 
wards, The  Equitable  Trust  Company,  of  Hartford,  Connec- 
ticut, and  Jonathan  Edwards,  as  trustee  of  said  Equitable 
Trust  Company,  were  also  made  defendants,  it  being  alleged 
that  they  claimed  some  interest  adverse  to  the  plaintiff,  by 
reason  of  certain  mortgages  made  by  said  Parkers,  and  the 
foreclosure  thereof. 

■ 

There  were  other  defendants,  as  to  whom  no  action  was 
taken,  and  they  are  not  parties  to  this  appeal.  They  need  not 
be  further  mentioned. 
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The  defendant  Jonathan  Edwards  filed  an  answer,  which  is 
not  in  the  transcript. 

Jonathan  Edwards,  as  trustee  for  said  Equitable  Trust  Com- 
pany, and  said  company,  filed  an  answer  of  general  denial, 
and  a  cross  complaint  against  the  plaintiff  and  the  defendants 
Parker  and  wife,  and  also  making  defendants  to  the  cross  com- 
plaint Elizabeth  Totheroh  and  Daniel  Totheroh,  her  husband. 
Interrogatories  were  filed  with  the  cross  complaint,  and  the 
'appellant  answered  them  under  oath.  Appellant  demurred  to 
the  cross  complaint,  for  want  of  sufficient  facts.  The  de- 
murrer was  overruled.  Appellant  then  filed  her  answer  to  the 
cross  complaint.  The  plaintiffs  in  the  cross  complaint  demurred 
to  the  answer  thereto.  The  demurrer  was  sustained ;  and  ap- 
pellants, for  a  second  paragraph  of  answer  to  the  cross  com- 
plaint, filed  a  general  denial.  The  defendants  Elizabeth 
Totheroh  and  Daniel  Totheroh  answered  the  cross  complaint, 
disclaiming  all  interest  in  the  lands  mentioned  therein.  The 
Parkers  were  defaulted. 

The  cause  was  tried  by  the  court,  an  agreed  statement  of 
facts,  made  part  of  the  record  by  order  of  the  court,  being 
submitted  to  the  court  as  the  evidence. 

The  court  found  for  the  appellee  Jonathan  Edwards,  trustee, 
*on  the  appellant's  complaint  and  on  the  cross  complaint.  The 
•appellant  moved  for  a  new  trial,  the  only  question  presented 
by  the  motion  being,  whether  the  finding  was  sustained  by 
sufficient  legal  evidence.  The  motion  was  overruled,  and  the 
court  rendered  judgment  that  the  appellant  take  nothing  by 
her  complaint ;  that  the  appellant  and  the  appellees  Parker 
and  Parker,  and  Totheroh  and  Totheroh,  had  no  interest  in 
the  real  estate  mentioned  in  the  cross  complaint,  describing 
it,  being  said  one  hundred  and  twenty-six  acres,  as  against 
the  mortgage  executed  by  the  Parkers  to  said  trustee,  subject 
to  the  right,  if  any,  of  the  Parkers  to  redeem  under  the  re- 
demption laws  of  1861  and  1879,  and  that  said  trustee  recover 
of  the  a])pellant  his  costs,  except  those  incidental  to  making 
-the  Parkers  and  the  Totherohs  parties  to  the  cross  complaint. 
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The  appellant's  assignment  of  errors  questions  the  correct- 
ness of  the  action  of  the  court  in  overruling  her  demurrer  to 
the  cross  complaint,  in  sustaining  the  demurrer  to  her  an- 
swer to  the  cross  complaint,  and  in  overruling  her  motion  for 
a  new  trial. 

The  cross  complaint  and  the  answer  thereto  are  very  long. 
The  allegations  of  the  cross  complaint  were  sustained  by  the 
statement  of  facts  submitted  as  evidence,  and  all  the  ques- 
tions arising  upon  the  pleadings  are  involved  in  the  question 
of  the  sufficiency  of  the  evidence.  If  the  facts  agreed  to  sus- 
tain the  finding,  there  was  no  error  in  the  rulings  upon  the 
demurrers.  We  will,  therefore,  not  set  out  the  cross  complaint 
or  the  answer  thereto,  but  will  endeavor  to  abstract  the  sub- 
stantial  facts  agreed  upon,  the  statement  in  the  record  being 
long  and  complicated. 

Said  John  J.  French  died  intestate,  in  said  county  of  Ben- 
ton,  ia  1863,  leaving  surviving  as  his  only  heirs  said  Eliza- 
beth Totheroh  and  Nancy  I.  Parker,  his  only  children,  and 
api)ellant,  his  widow ;  Elizabeth  was  then  married,  said  Dan- 
iel Totheroh  being  her  husband,  and,  in  1873,  said  Nancy 
was  married  to  said  William  W.  Parker.  Said  French  at 
his  death  was  seized  in  fee  of  fift>'-three  acres  of  land  in 
Illinois,  and  two  hundred  and  ninety  acres  in  said  Benton 
<»ounty,  Indiana.  Appellant  was  married  to  said  David  Bum- 
gardner  in  1872.  In  1874,  said  William  W.  Parker  sought 
to  obtain  from  appellant  and  her  husband  a  conveyance  of 
the  land  in  controversy,  which  was  one  of  the  tracts  of  which 
said  French  was  seized  at  his  death.  Appellant  at  first  ob- 
jected, but  on  the  26th  of  February,  1875,  she  yielded  to  the 
solicitation  of  said  Nancy,  and  appellant  and  her  said  hus- 
band then  executed  a  quitclaim  deed,  which  is  set  out  in  the 
<»vidence,  for  the  tract  of  one  hundred  and  twenty-six  acres 
in  controversy,  to  said  Nancy  I.  Parker  and  her  said  husband. 

On  the  16th  of  August,  1875,  said  Elizabeth  and  Nancy,  and 
their  said  husbands,  executed  to  appellant  their  deed  of 
quitclaim,  which  is  set  out,  for  all  their  right,  title  and  interest 
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in  and  to  two  other  parcels  of  land  in  said  county,  together 
comprising  ninety-seven  acres,  and  being  portions  of  the  lands 
owned  by  said  French  as  aforesaid. 

On  the  22d  of  March,  1878,  appellant  and  her  said  husband, 
David  Bumgardner,  and  said  Nancy  and  her  said  husband, 
conveyed  and  warranted  to  said  Elizabeth  and  her  said  hus- 
band, by  a  deed  which  is  set  out,  twenty-eight  acres,  being  a 
part  of  said  tract  of  one  hundred  and  twenty-six  acres.  This 
deed  purported  to  be  made  to  correct  an  error  in  the  descrip- 
tion of  the  land  in  a  deed  executed  to  the  same  grantees  dated 
May  3d,  1875. 

The  consideration  expressed  in  each  of  these  three  deeds- 
was  one  dollar.  In  each  the  appellant  was  described  as  the 
widow  of  John  J.  French,  and  said  Nancy  and  Elizabeth 
were  described  as  his  daughters. 

It  did  not  appear  whether  or  not  any  deed  of  conveyance 
of  the  land  in  Illinois  had  been  made.  Elizabeth  had  occu- 
pied it  since  the  death  of  her  father. 

The  interrogatories  filed  with  the  cross  complaint  and  ap- 
pellant's sworn  answers  thereto  were  made  parts  of  the  agreed 
statement  of  facts.  In  one  of  her  answers,  in  response  to  a 
question  as  to  what  agreement  for  partition  of  the  lands  was 
made,  she  said :  "  We  never  made  any  satisfactory  agreement, 
but  did  make  quitclaim  deeds  in  1875,  and  one  warranty  deed 
in  1878,"  being  the  deeds  before  mentioned.  In  answer  to 
another  question  she  said :  "  We  never  made  any  writings 
but  the  quitclaim  deeds,  and  made  no  agreement  whatever, 
except  that  by  over-persuasion,  I  and  my  husband  signed  the 
deeds."  She  also  said  that  she  did  not  know  of  any  other 
deeds  than  those  mentioned. 

Nancy  and  her  said  husband  went  into  possession  of  said 
one  hundred  and  twenty-six  acres  in  1874.  Appellant  said  : 
"  The  reason  why  they  went  into  possession  was  that  they 
had  no  other  place,  and  Wallace  Parker"  (said  Nancy's  hus- 
band) ^Mnsisted  and  requested  me  to  let  him  take  possession^ 
and  I  consented/' 
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She  said  that  Xancy  and  her  husband  had  ever  since  been 
in  exclusive  possession  of  said  126  acres,  except  that  portion 
so  conveyed  to  said  Totherohs,  of  which  said  Daniel  Totheroh 
had  been  in  posvsession  for  the  last  two  years  preceding  the 
time  of  her  answering  the  interrogatories,  which  was  on  the 
28th  of  April,  1880. 

Appellant  and  her  husband  had  been  in  possession  of  said 
ninety-seven  acres  for  five  years  preceding  said  last  mentioned 
date.  She  said  that  she  had  not  had  possession  during  that 
period  of  the  land  in  controversy,  because  she  consented  for 
her  daughter  Nancy  and  her  husband  to  occupy  it. 

It  was  agreed  that  no  effort  was  made,  and  no  acts  were 
performed,  and  no  conti:^cts  were  entered  into,  with  reference 
to  changing  the  title  or  possession  of  any  real  estate  of  said 
decedent,  prior  to  February  26th,  1875,  when  the  deed  to  the 
Parkers  was  executed  without  any  consideration  paid  to  ap- 
pellant, but  merely  for  friendship,  and  because  the  appellant 
supposed  said  Nancy  would,  at  appellant's  death,  be  entitled 
to  that  amount  of  land,  as  heir  of  said  French  and  child  of 
appellant ;  that  said  Totherohs,  said  Parkers  and  the  appel- 
lant had,  by  mutual  consent,  remained  in  possession  of  the 
several  tracts  of  land  described  in  said  deeds,  since  Februar}^ 
26th,  1875,  without  objection  on  the  part  of  appellant;  that 
the  heirs  made  a  friendly  arrangement,  after  appellant's  said 
second  marriage,  as  to  what  portion  of  the  decedent's  real 
estate  each  should  occupy,  and  the  deeds  indicated  the  lands 
each  should  occupy ;  that  no  proceedings  in  court  were  ever 
instituted  to  partition  the  real  estate  of  the  decedent,  and  there 
was  no  agreement  to  divide  the  same  prior  to  the  winter  of 
1874  and  1875,  when  it  was  agreed  to  sign  and  deliver  the 
deeds,  and  they  were  afterward  signed  and  delivered ;  that 
said  French  had  no  other  lands  than  those  mentioned ;  that 
when  this  suit  was  commenced  said  Elizabeth  and  her  husband 
had  no  legal  title  to  any  part  of  the  land  described  in  the  com- 
plaint, and  said  Nancy  and  her  husband  had  no  legal  title  to 
any  x)ther  real  estate  owned  by  said  French  at  the  time  of  his 
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death ;  and  that  all  said  deeds  were  on  record  before  Novem- 
ber, 1876.  It  was  further  agreed  that  on  November  Ist,  1876, 
said  William  W.  Parker  borrowed  of  said  Equitable  Trust 
Company  $1,500,  and  he  and  his  wife,  said  Naney,  made  a 
mortgage  to  said  Jonathan  Edwards,  as  trustee,  upon  the  land 
in  controversy,  to  secure  said  loan,  which  mortgage  was  duly 
recorded  in  the  records  of  said  county,  January  8th,  1877 ; 
that  on  the  5th  of  December,  1878,  a  suit  in  foreclosure  was 
commenced  in  the  United  States  Circuit  Court,  and  a  valid 
decree  of  foreclosure  was  entered  in  said  court  on  the  6th  of 
August,  1879,  in  favor  of  said  mortgagee  and  against  the  de- 
fendants, said  Parkers  and  others,  but  the  appellant  was  not 
a  party  to  that  suit ;  that  a  copy  of  said '  decree  was  lawfully 
issued,  and,  on  the  27th  of  October,  1879,  said  real  estate  was 
duly  and  legally  sold  at  a  master's  sale,  and  said  Jonathan 
Edwards  purchased  the  same,  for  the  price  of  $2,058.49,  the 
amount  of  the  decree  and  costs ;  that  said  land  had  not  been 
redeemed  from  said  sale ;  and  that  in  this  action  the  real  part}' 
in  interest  as  cross  plaintiff  was  Jonathan  Edwards,  trustoe 
for  the  Equitable  Trust  Company,  and  that  if  the  petition  of 
the  plaintiff  should  not  be  granted  by  the  court,  and  the  cross 
petition  should  be  grant<}d,  the  decree  of  the  court  should  be 
in  favor  of  said  Edwards  as  such  trustee. 

The  appellant  bases  her  claim  upon  section  18  of  the  stat- 
ute of  descents,  as  that  section  stood  before  its  amendment  in 
1879.  It  provided :  "  If  a  widow  shall  marry  a  second  or 
any  subsequent  time  holding  real  estate  in  virtue  of  any  pre- 
vious marriage,  such  widow  may  not,  during  such  marriage, 
with  or  without  the  assent  of  her  husband,  alienate  such  real 
estate,  and  if,  during  such  marriage,  such  widow  shall  die, 
such  real  estate  shall  go  to  her  children  by  the  marriage  in 
virtue  of  which  such  real  estate  came  to  her,  if  any  there 
be."     1  R.  S.  1876,  p.  411. 

A  married  woman  can  not  divest  herself  of  legal  title  to 
real  estate  by  estoppel  in  paw,  or  by  any  method  except  by 
deed  in  which  her  husband  shall  join.     Behler  v.  Weyhurn, 
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59  Ind.  143.  Much  more,  if  possible,  is  it  true  that  she  can 
not  divest  herself  by  estoppel  in  jjain  where  she  can  not  divest 
herself  by  deed  in  which  her  husband  joins.  Unfritd  v. 
Heberer,  63  Ind.  67. 

If  the  real  estate  mentioned  in  the  complaint,  or  any  por- 
tion thereof,  could  be  said  to  •be  real  estate  held  by  her  in 
virtue  of  her  previous  marriage,  within  the  meaning  of  said 
statute,  the  deed  of  herself  and  her  husband  and  her  conduct 
would  be  wholly  ineffectual  to  deprive  her  of  title  or  right 
of  possession,  and  her  claim  set  up  in  the  complaint  would 
be  well  founded. 

In  Moore  v.  Kerr,  46  Ind.  468,  this  court,  upon  delibera- 
tion, expressly  adopted  the  doctrine  that  a  parol  partition 
made  by  tenants  in  common,  whore  possession  is  taken  and 
held  in  pursuance  of  such  partition,  is  valid ;  and  it  was 
said  :  "  The  distinction  between  the  partition  of  lands  among 
the  owners  thereof  and  a  sale  of  liands  is  pretty  clear.  The 
.statute  of  frauds  relates  to  'contracts  for  the  sale  of  lands.' 
After  partition  of  land  has  been  made  among  tenants  in  com- 
mon, each  owns  in  severalty  an  interest  equal  to  that  which 
-before  he  held  in  common.  The  partition  does  not  transfer 
the  title  of  the  parties  so  much  as  it  assigns  or  apportions  to 
€ach  his  share  in  severaltv  in  the  land." 

In  1  Washburn  on  Real  Property,  star  p.  430,  par.  13,  it  is 
said  that  although  parol  partition  between  tenants  in  com- 
mon may  not  affect  the  legal  title  of  the  several  owners,  yet 
where  it  is  followed  by  a  possession  in  conformity  with  such 
partition,  it  will  so  far  bind  the  possession  as  to  give  to  each 
co-tenant  the  rights  and  incidents  of  an  exclusive  possession 
of  his  property. 

In  Avery  v.  Akins,  74  Ind.  283,  the  share  of  a  married  wo- 
man in  real  estate,  held  by  her  in  virtue  of  a  previous  mar- 
riage, having  been  allotted  to  her  in  severalty  by  judgment 
of  partition,  it  was  held,  that  after  the  partition  she  held  the 
portion  set  apart  to  her  by  the  same  title  by  which  she  held 
the  undivided  share  before  partition ;  that  she  held  it  by  de- 
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scent  from  her  former  husband,  and  not  by  purchase,  and  Doe 
y.  Dixoiiy  5  A.  &  E.  834,  was  cited  as  authority.  In  Doe  w 
Dixon,  one  of  two  parceners  had  alienated  in  fee,  whereby 
the  alienee  and  the  other  parcener  became  tenants  in  common. 
The  tenants  in  common  made  partition  by  deed,  and  it  was 
held  that  by  the  deed  of  partition  the  parcener,  as  would  have 
been  the  case  if  it  had  been  between  the  parceners  themselves, 
took  nothing  by  purchase,  but  had  the  same  estate  in  the  land 
as  before.  See,  also,  UUerback  v.  Terhune,  75  Ind.  363 ;  Free- 
man Cotenancy  &  Partition,  section  396. 

The  question  of  title  does  not  necessarily  arise  in  an  action 
for  partition.  Harness  v.  HarnesSy  49  Ind.  384 ;  McFerran  v. 
McFerran,  69  Ind.  29 ;  Ecirk  v.  Peterson,  67  Ind.  503 ;  R.  S. 
1881,  section  1071. 

Allnatt  on  Partition,  21  (5  Law  Library),  quoted  in  Free- 
man on  Cotenancy  &  Partition,  section  412,  speaking  of 
parol  partition  between  parceners,  says :  "  If  parceners,  seized 
in  fee  simple,  marry,  and  they  and  their  husbands  make  an 
equal  and  fair  partition  in  value,  it  will  be  binding  on  the 
wives  and  their  heirs ;  and  the  reason  of  this  is,  because  the 
husbands  and  wives  are  compellable  at  common  law  to  make- 
partition ;  and  that  which  they  are  compellable  to  do  in  this 
case  by  law,  they  may  do  by  agreements  without  process  of 
law." 

In  Potter  v.  Wheeler,  13  Mass.  504,  the  court  said,  that  it  is 
always  in  the  power  of  one  tenant  in  common  toenforce  par- 
tition, and  that  there  seems  to  be  no  good  reason  why  a  vol- 
untary performance  of  an  act,  to  which  the  party  is  compellable 
by  law,  should  not  have  the  same  effect  as  if  produced  by  com- 
pulsion. 

Lord  Coke  says  (Co.  Lit.  171  a) :  "As  before,  in  the  case 
of  the  fem  covert,  so  it  is  in  the  case  of  the  enfant ;  for  if  the 
partition  be  equall  at  the  time  of  the  allotment,  it  shall  binde 
him  forever,  because  he  is  compellable  by  law  to  make  parti- 
tion, and  he  shall  not  have  his  age  in  a  partitione  faciendck; 
and  though  the  partition  be  unequal,  and  thei^nfant  hath  the 
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lesser  part,  yet  is  not  the  partition  void  but  voidable  by  his 
entry  ;  for  if  he  take  the  whole  profits  of  the  unequal!  part, 
after  his  full  age,  the  partition  is  made  good  forever/' 

In  Bavington  v.  Clarke ^  2  Penrose  &  W.  115,  124,  it  is 
said :  "And  so  it  is  if  partition  is  made  without  suit,  pro- 
vided it  is  fair.  Whore  any  person,  even  an  infant,  does  that 
which  by  law  he  is  compelled  to  do,  that  is,  makes  equal  par- 
tiiionj  he  is  bound." 

In  Freeman  Cotenancy  &  Partition,  section  415,  the  au- 
thor says :  "  We  have  seen  that  voluntary  partitions  made  by 
^r  on  behalf  of  infants,  and  femes  covert,  will  be  treated  as 
binding  and  valid  where  they  were  equal  at  the  time  they  were 
made,  and  were,  in  their  inception  and  consummation,  free  from 
lall  taint  of  fraud.  The  theory  upon  which  such  partitions  are 
enforced  is  that  the  interests  of  the  co-tenants  are  always  best 
promoted  by  an  occupation  in  severalty ;  and  therefore  that 
.all  honest  and  &ir  agreements,  having  a  direct  tendency  to 
.authorize  such  occupation,  ought  to  be  sustained.  These 
parties,  though  under  disabilities,  may  be  compelled  to  make 
partition ;  and  whatever  the  law  will  compel  them  to  do,  it 
ought  to  allow  to  be  done  without  compulsion." 

In  Newhy  v.  HinahaWy  22  Ind.  334,  a  widow,  holding  land 
in  virtue  of  her  marriage,  contracted  for  the  sale  thereof,  and 
afterward  she  again  married,  and  it  was  held  that  she  might, 
during  such  subsequent  marriage,  be  compelled  to  specifically 
perform  the  contract  so  made  while  she  was  sole,  by  convey- 
ing the  legal  title  to  the  purchaser ;  and  in  Deweese  v.  Reagan, 
40  Ind.  513,  it  was  held,  that  what  she  could  thus  be  com- 
pelled to  do  she  might  voluntarily  do.  The  court  said :  "  It 
is  a  general  rule  of  the  law,  that  parties  may  voluntarily  do 
without  suit  that  which  a  court  would  require  them  to  do  by 
a  suit.  *  *  The  sale  of  the  land  is  the  substantial  thing, 
and  this  can  not  be  effected  during  such  second  or  subsequent 
coverture." 

A  married  woman  holding  real  estate  in  virtue  of  a  previ- 
ous marriage,  as  did  the  appellant,  might  not,  under  said  stat^ 
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ute  voluntarily  alienate  such  real  estate^  directly  or  indirectly, 
nor  could  she  be  compelled  to  alienate  it.  But  she  might  be 
compelled,  as  a  tenant  in  common,  to  make  partition  between 
herself  and  her  co-tenants.    Finch  v.  Jacksoriy  30  Ind.  387. 

Partition  between  her  and  her  co-tenants,  whether  made  by 
judgment,  by  deed  or  by  parol,  not  being  a  transfer  of  prop- 
erty by  purchase,  but  being  an  allotment  to  each  co-tenant  of 
her  share  in  severalty  to  be  held  by  the  same  title  as  that  by 
which  before  the  partition  she  held  her  undivided  share,  and 
being  something  to  make  which  such  married  woman,  as  well 
as  her  co-tenants,  could  be  compelled,  it  can  not,  we  think,  be 
properly  called  an  alienation  within  the  meaning  of  the  statute, 
whether  accomplished  by  judgment,  by  deed  or  by  parol. 

We  think  it  was  not  intended  by  the  Legislature,  that  a 
woman,  under  such  circumstances,  should  not  be  able  to  obtain 
the  sole  occupation  and  use  of  her  share  of  land  so  hefd  as 
tenant  in  common  by  any  of  the  methods  by  which  tenants 
in  common  generally  may  make  severance  of  their  shares. 
The  purpose  of  the  statute  is  not  thereby  thwarted. 

If  partition  was  agreed  upon  by  appellant  and  her  co-ten- 
ants, and  what  was  done  by  them  was  done  in  performance 
of  such  agreement,  the  partition  could  not  be  vitiated  by  the 
fact  that  deeds  of  conveyance  for  the  several  shares  were  ex- 
changed, or  by  the  fact  that  each  of  the  daughters,  instead  of 
taking  the  deed  for  her  share  to  herself  alone,  took  it  to  her- 
self and  her  husband. 

In  Sharpe  v.  Davis,  76  Ind.  17,  there  was  an  instance  of 
a  partition  of  lands  in  which  the  share  of  one  co-tenant  was 
conveyed  to  his  wife  and  daughter. 

If  the  appellant  has  her  full  share  of  her  first  husband's 
lands,  she  is  not  legally  concerned  as  to  what  her  former  co- 
tenants  do  with  their  several  shares,  whether  they  hold  them 
in  severalty  or  with  their  husbands  as  tenants  by  entireties, 
or  sell  them  or  give  them  away. 

We  can  not  say  that  the  evidence  was  insufficient  for  the 
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trial  court  to  find  that  the  co-tenants  made  partition,  and  that 
appellant's  deed  was  executed  to  carry  it  out. 

This  was  not  a  suit  to  obtain  a  new  partition  and  a  read- 
justment of  the  shares  because  of  inequality  in  vahie  of  the 
shares  given  and  taken  under  the  partition  made  by  the  co» 
tenants,  or  for  any  other  reason. 

A  judgment  in  partition  can  not  be  reversed  in  part.  A  re- 
versal as  to  one  party,  it  is  said,  would  unsettle  the  whole 
partition,  and  require  a  new  one.  Kyk  v.  Kylcy  55  Ind.  387. 

'^  It  is  not  competent  for  a  tenant  in  common  to  enforce 
partition  as  to  a  part  of  the  common  estate.  He  must  go  for 
a  partition  of  the  entire  estate  if  he  would  divide  any  part.'' 
1  Washb.  Keal  Prop.  428. 

If  appellant  has  received  in  severalty  her  full  one-third  of 
the  decedent's  lands,  she  is  not  entitled  to  more.  If  she  holds 
in  severalty  a  portion  of  the  lands,  taken  as  her  entire  share^ 
she  should  not  come  into  court  demanding  more,  without 
showing  that  she  has  not  received  her  full  share.  If  she  can 
do  so  as  to  the  portion  conveyed  to  Nancy  and  her  husband, 
why  may  she  not  also  as  to  the  portion  conveyed  to  Elizabeth 
and  her  husband  ? 

Retaining  her  own  share,  and  claiming  exclusive  owner- 
ship of  it  in  severalty,  and  making  no  oflFer  to  relinquish  it 
or  any  portion  of  it,  and  not  claiming  that  it  was  unequal  in 
value  to  the  other  shares,  the  appellant  sought  partition  of 
lands  allotted  by  her  in  severalty  to  her  late  co-tenants,  as  if 
the  lands  of  which  she  so  sought  partition  were  the  only  lands 
of  the  first  husband. 

It  did  not  devolve  upon  the  appellees  to  show  that  the  share 
taken  by  her  was  unequal  in  value  to  the  other  shares.  If 
such  a  reason  for  a  new  partition  existed,  it  would  be  for  her^ 
in  seeking  a  new  partition,  to  show  the  inequality. 

By  asking  partition,  she  claims  a  co-tenancy.  If  the  deeds 
were  exchanged  for  the  purpose  of  making  partition,  she  could 
not  enforce  partition  of  this  portion  of  the  lands  owned  by 
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her  first  hii.sband,  while  denying  that  the  children  of  her  first 
husband  were  her  co-tenants  of  the  lands  which  had  been  set 
off  to  her,  and  which  she  was  occupying;  and  the  appellee 
Edwards,  trustee,  claiming  under  appellant's  co-tenants,  could 
not  be  affected  by  their  indifference  in  thisaction  as  to  whether 
the  appellant,  retaining  her  own  share,  should  recover  a  por- 
tion of  their  shares  from  said  trustee. 

The  land  which  she  is  unable  to  alienate  during  her  subse- 
quent marriage  is  that  \s^hich  she  holds  in  severalty  as  her 
share  of  all  her  former  husband's  lands,  and  her  deed  made 
in  effecting  the  partition  could  not  be  regarded  as  an  attempted 
alienation  foi'bidden  by  the  statute. 

We  think  the  judgment  should  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  and  it  is  hereby  affirmed,  at  appellant's 
costs. 


No.  9236. 

i^  33o|  Wright  et  al^  v.  Gelvin,  Trustee. 

lis  ^  Judicial  Sale. — Husband  and  Wife.— Assignment  for  Benefit  of  QredUors, — 

Wifi^s  Inchoate  Int^est. — If  a  husband  owning  realty  makes  an  assign- 
ment, under  the  statute,  fdr  the  benefit  of  creditors,  the  assignee  can 
sell  only  the  undivided  two-thirds  of  the  land ;  such  sale  being  a  judicial 
sale  whereby,  under  the  law  of  1875,  the  wife's  inchoate  right  bc^comes 
absolute. 

From  the  Ripley  Circuit  Court. 

J.  W,  Gordon,  R.  N,  Lamb  and  8,  M.  Shepard,  for  appellants. 
W.  D.  Willson  and  (7.  H,  Wilkon,  for  appellee. 

Woods,  C.  J. — The  appellants,  Mary  and  James  M.  Wright, 
are  husband  and  wife.  The  said  James  made  a  voluntary  as- 
signment of  all  his  property,  including  certain  real  estate,  to 
the  appellee,  as  trustee,  for  the  benefit  of  his  creditors.     After 
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the  execution  of  that  assignment,  the  appellee  filed  his  com- 
plaint against  the  appellants,  alleging  that  the  said  Mary  was 
asserting  a  present  right  to  one-third  of  the  real  estate,  and 
asking  to  have  his  title  under  the  assignment  quieted  against 
her  claim.  The  court  having  overruled  their  demurrer  to 
the  complaint,  the  defendants  answered  that  they  were  husband 
and  wife  at  the  time  the  assignment  under  which  the  appellee 
claims  was  executed,  and  that  the  said  Mary  had  not  joined 
in  the  assignment,  nor  otherwise  parted  with  her  rights. 

The  court  sustained  a  demurrer  for  want  of  facts  to  this 
answer,  and,  the  defendants  declining  to  plead  further,  gave 
judgment  "That  the  plaintiff  is  the  owner  in  fee  simple  of 
the  real  estate  (described)  subject  to  the  right  of  said  Mary  to 
one-third  of  the  same  at  the  death  of  her  husband,  James  M. 
Wright,  in  case  she  survives  him.'' 

This  is  not  in  accord  with  the  doctrine  declared  in  Lawaon 
V.  DeBoH,  78  Ind.  563,  wherein  it  was  held  that  the  sale  of  a 
debtor's  real  estate  by  the  assignee,  under  the  act  of  March 
5th,  1859,  providing  for  voluntary  assignments,  is  a  judicial 
sale  within  the  meaning  of  the  act  of  March  11th,  1875.  It 
is  true  that  the  assignee  in  this  case  had  not  made  a  sale  of 
the  realty  in  question,  and,  consequently  the  inchoate  right 
of  the  appellant  Mary  had  not  yet  vested,  but,  except  for  the 
purpose  of  enabling  him  to  sell  the  property,  the  assignee 
could  have  no  right  to  maintain  an  action  to  quiet  the  title, 
and  it  necessarily  follows  that,  though  the  alleged  assertion 
of  title  by  the  said  Mary  was  beyond  and  greater  than  her 
present  right,  it  afforded  the  appellee  no  cause  of  action,  be- 
cause the  moment  he  should  make  a  sale  of  the  property  her 
right  would  thereby  be  made  as  large  as  her  claim. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer to  the  complaint. 
Vol.  86.-9 
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Faulkner  v.  The  City  of  Aurora. 
No.  9874. 

Faulkner  v.  The  City  of  Aurora. 

City. — Coaaiing  on  Streets. — Pergonal  Injury  to  Traveller. — Liability. — A  city, 
after  having  adopted  an  ordinance  prohibiting,  upon  its  streets,  sport» 
tending  to  produce  bodily  injury,  is  not  liable  for  a  collision  oocorring 
upon  a  street,  whereby  a  traveller  was  injured,  as  the  result  of  coasting 
for  sport,  though  the  sport  was  carried  on  by  crowds,  publicly,  in  the 
presence  of  its  officers  and  police,  to  the  obvious  danger  of  peroons  us- 
ing the  street. 

From  the  Dearborn  Circuit  Court. 

0.  F.  Roberts,  for  appellant. 
C.  8.  Jdley,  for  appellee. 

Morris^  C. — The  appellant  sued  the  appellee  for  an  in* 
jviry  sustained  by  his  son^  on  Main  street  in  the  city  of  Aurora^ 
on  the  30th  day  of  November,  1880. 

It  is  alleged  in  the  complaint,  that  from  the  1st  day  of  No-^ 
vembcr,  1880,  until  the  15th  day  of  February,  1881,  said 
Main  street,  extending  from  Fifth  street  to  First  street  in  said 
city,  and  crossed  by  Fourth,  Third  and  Second  streets  in  said 
city,  was,  during  said  time,  between  Fifth  and  Third  streets^ 
covered  with  frozen  snow  and  ice  to  the  depth  of  five  inches, 
rendering  its  surface  smooth,  even  and  sleek;  that  during^ 
said  period  large  crowds,  numbering  one  hundred  persons, 
daily  and  nightly  assembled  on  said  Main  street,  between 
Fifth  and  Third  streets  in  said  city,  with  the  knowledge  of 
the  appellee,  and  in  the  presence  of  its  mayor,  marshal  and 
police  officers,  and  engaged  in  the  sport  of  sliding  and  coast- 
ing down  Main  street,  over  Fourth  street,  where  the  descent 
of  Main  street  was  very  great,  at  the  rate  of  forty  miles  per 
hour,  thereby  rendering  said  Main  street  and  Fourth  street, 
where  it  crossed  the  same,  dangerous  and  unsafe  for  travel ; 
that  the  plaintiff's  son,  Benjamin  Faulkner,  a  lad  about  seven 
years  of  age,  was  accustomed  to  pass  along  said  Fourth  street, 
over  Main  street,  to  and  from  the  public  school  in  said  city, 
that  being  the  most  direct  and  convenient  way  to  and  from 
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said  school ;  that  on  the  30th  day  of  November,  1880,  the  ap- 
pellant's said  son  was  passing  over  said  Main  street  on  Fourth 
street,  when  he  was  struck,  without  fault  on  his  part,  by  a 
sled  propelled  by  the  weight  of  two  persons,  so  unlawfully 
engaged  in  the  sport  of  sliding  and  coasting  on  said  street, 
whereby  his  leg  was  broken,  and  he  was  otherwise  greatly 
bruised  and  injured.  It  is  averred  that  the  api>ellant's  son 
was  confined  to  his  bed  for  a  long  time,  and  that  the  appel- 
lant was  put  to  great  trouble  and  expense  in  nursing  and 
caring  for  his  said  son.  It  is  also  averred  that  the  following 
provisions  of  the  ordinances  of  the  appellee  were  in  force  at 
the  time : 

"Article  4,  section  2.  Each  officer  of  the  city  of  Aurora 
shall  feithfully  do  and  perform  the  duties  required  .of  him  in 
his  office  by  the  act  of  incorporation  and  by  the  ordinances  , 
and  by-laws  of  the  city  and  resolutions  of  the  city  council. 

"Article  11,  sec.  32.  It  shall  be  unlawful  for  any  minor  or 
other  person  or  persons  to  throw  stones,  play  ball,  pitch  quoits, 
or  engage  in  any  sport  or  do  anything  on  any  street  or  alley, 
within  the  city  limits,  tending  to  produce  a  bodily  injury,  or 
endanger  the  life  or  property  of  any  person. 

"Article  11,  sec. — .  Any  person  violating  any  provision  of 
this  article  shall,  upon  conviction  before  the  mayor  or  other 
competent  jurisdiction,  forfeit  and  pay  to  said  city  such  pen- 
alty as  may  be  assessed,  not  less  than  one  nor  more  than  one 
hundred  dollars,  with  costs." 

The  appellee  demurred  to  the  complaint,  on  the  ground 
that  it  did  not  contain  facts  sufficient  to  constitute  a  cause 
of  action.  The  demurrer  was  sustained.  The  appellant  ex- 
cepted, and,  electing  to  stand  .by  his  complaint,  final  judgment 
was  rendered  against  him  and  in  fiivor  of  the  appellee,  for 

C08t«. 

The  rendering  of  judgment  against  the  appellant,  and  the 
sustaining  of  the  demurrer  to  his  complaint,  are  assigned  as 
errors. 

It  is  alleged  in  the  complaint  that  the  appellee  had  notice 
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of  the  occupation  of  its  street  by  said  coasters,  and  that  the 
sport  of  coasting  was  carried  on  in  the  presence  of  its  officers. 
It  is  also  alleged  that  the  appellee  had,  by  ordinance,  pro- 
hibited, under  suitable  penalties,  all  persons  from  engaging  in 
any  sport  on  its  streets  that  might  be  dangerous  to  life  or 
property ;  that  said  coasting  was  dangerous  to  life,  and  that 
no  efforts  were  made  by  the  appellee  or  its  officers  to  suppress 
or  prevent  this  dangerous  sport. 

That  the  occupation  of  one  of  the  travelled  streets  of  the 
appellee  by  coasters,  in  the  manner  stated  in  the  complaint, 
would  seriously  interfere  with  the  legitimate  public  use  of 
the  same,  and  endanger  the  safety  of  those  rightfully  travel- 
ling along  and  across  it,  hardly  admits  of  a  doubt.  Such  a 
use  of  the  streets  of  a  city  is  not  only  unauthorized  and  wrong, 
but  altogether  inconsistent  with  the  rights  of  the  public. 

"Highways,"  says  a  recent  writer  of  approved  authority, 
"  are  intended  for,  and  devoted  to,  the  purposes  of  public 
travel,  and  every  person  may  exercise  this  right  reasonably. 
But  every  unreasonable  use  qf  the  same,  whereby  others  are 
hindered,  delayed  or  annoyed  in  a  like  reasonable  use  of  the 
same,  or  in  the  rights  incident  thereto,  is  a  nuisance.  But 
whether  a  particular  use,  that  is  not  a  nuisance  per  «e,  is  an 
unreasonable  use  and  nuisance,  is  a  question  of  fact,  to  be 
judged  of  from  the  circumstances  of  each  case."  Wood  Law 
of  Nuisances,  section  251. 

Though  the  coasting  on  Main  street,  within  the  corporate 
limits  of  the  appellee,  as  described  in  the  complaint,  consti- 
tuted a  nuisance,  yet  it  could  hardly  be  said  that  if  one  per- 
son should  descend  said  street  on  a  sled  at  a  proper  time  and 
at  a  moderate  rate  of  speed,  though  in  sport  and  for  pleasure 
merely,  such  use  of  the  street  would  necessarily  constitute  a 
nuisance.  Such  a  use  of  the  street  might  not  be  inconsistent 
with  its  use  by  the  public  nor  render  it  dangerous  or  unsafe 
for  travel.  A  person  may  drive  his  horse  along  the  street  at 
a  reasonable  rate  of  speed,  even  for  pleasure,  consistently  with 
the  use  of  the  same  by  the  public ;  but  if  he  should  drive  his 
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horse  at  a  rapid  and  unreasonable  rate  of  speed,  it  would  en- 
danger the  safety  of  travel,  and  become  a  nuisance.  Whether 
the  coasting  or  the  driving  of  the  horse  upon  the  street  for 
pleasure  would  be  a  nuisance  would  depend  upon  the  circum- 
stances of  each  case.  A  police  oiBeer  who  would  attempt  to 
stop  the  one  or  the  other  would  act  at  his  peril ;  he  would 
have  to  determine  the  fact,  and  if  he  misjudged  he  would  be 
responsible.  ^ 

It  would  be  difficult,  if  not  impossible,  to  suggest  any 
ground  upon  which,  consistently  with  the  adjudged  cases  and 
the  principles  of  law,  the  liability  of  the  appellee  for  the  in- 
jury complained  of  can  rest.  Those  who  injured  the  appel- 
lant were  in  no  way  connected  with  the  appellee ;  they  acted 
upon  their  own  volition,  and  carried  on  their  sport  for  their 
own  pleasure,  not  for  the  benefit  of  the  appellee,  nor  at  its 
instance.  The  wrong  was  theirs,  not  the  appellee's.  The  sport 
in  which  they  were  ens^aged  was  not  necessarily  a  nuisance ;  it 
might  have  been  carried  on  innocently.  Hutchinson  v.  Ooncord^ 
41  Vt.  271.  Was  it  the  duty  of  the  appellee  to  watch  the 
sport  and  determine,  judicially  and  at  its  peril,  when  it  ceased 
to  be  innocent  and  lawful  and  became  dangerous  and  unlaw- 
ful? And  if  it  failed  to  discover  the  line  separating  between 
innocence  and  wrong,  is  it  to  be  held  liable  for  such  error  of 
judgment?  The  determination  of  such  a  question  is  not  only 
judicial  in  its  character,  but  it  must  necessarily  depend  upon 
the  actual  facts  in  the  particular  case.  Wood  Law  of  Nui- 
sances, supra.  To  hold  the  appellee  liable  for  errors  of 
judgment  upon  such  a  question  would  be  opposed  to  the  de- 
cided weight  of  authority.  Dillon  Mun.  Corp.,  section  32; 
Odle  V.  Kalamazoo  J  23  Mich.  3.44  (9  Am.  R.  80) ;  Brimmer 
V.  Boston^  102  Mass.  19. 

In  the  case  of  Wihon  v.  Mayor,  etc,  1  Denio,  595,  it  is  held 
that  where  a  duty,  judicial  in  its  nature,  is  imposed  upon  a 
corporation,  it  is  not  liable  even  for  misconduct  in  its  exercise. 

In  this  case  the  appellee  had,  by  ordinance,  prohibited  all 
persons  from  engaging  in  dangerous  sports  upon  its  streets. 
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It  IS  alleged  in  the  complaint,  at  least  inferentially,  that  the 
coasting  complained  of  was  carried  on  in  violation  of  this 
ordinance.  But  it  is  also  averred,  that  neither  the  appellee 
nor  its  officers  attempted  in  any  way  to  suppress  or  prevent 
the  unlawful  occupation  of  its  streets  by  the  coasters. 

The  appellee,  having,  by  the  express  terms  of  the  statute, 
exclusive  power  over  its  streets,  had  authority,  doubtless,  by 
ordinance,  to  empower  its  officers  to  stop  and  suppress  coast- 
ing upon  its  streets  at  once.  But  was  it  bound  to  do  so?  If 
it  deemed  the  ordinance  referred  to  in  the  complaint  sufficient 
to  prevent  coasting  and  other  dangerous  sports  upon  its  streets, 
is  it  to  be  adjudged  liable  because  it  did  not  provide  a  more 
stringent,  and,  perhaps,  a  better  and  more  efficient,  remedy  ? 
The  law  has  confided  to  the  legislative  judgment  and  discre- 
tion of  the  common  council  of  the  appellee  the  power  to  en- 
act ordinances.  It^  in  the  honest  exercise  of  this  power,  the 
common  council  fails,  through  want  of  experience  or  defect 
of  judgment,  to  establish  such  laws  as  are  most  completely 
and  effiictively  adapted  to  the  accomplishment  of  the  end  in 
view,  the  city  is  not  liable.  Dillon  Mun.  Corp.,  section  753, 
and  cases  there  cited ;  Brinkmeyer  v.  C'dy  of  Evansvifle,  29 
Ind.  187.  It  could  only  prevent  or  suppress  such  sports 
through  its  officers,  and  for  their  neglect,  as  we  shall  here- 
after see,  it  is  not  liable. 

We  are  aware  that  the  case  of  Mai*riott  v.  Mayor ^  etc.,  9  Md. 
160,  is  opposed  to  this  conclusion,  but  we  regard  the  case  as 
exceptional  and  without  support.  Besides,  by  the  express 
provisions  of  the  charter  of  Baltimore,  the  city  council  had, 
at  the  time  referred  to  in  the  opinion,  power  to  declare  what 
should  constitute  a  nuisance,  and  to  abate  the  same.  The 
court  held  that  it  was  the  duty  of  the  city  council  to  declare 
by  ordinance  coasting  on  its  streets  to  be  a  nuisance,  and  to 
prevent  it;  and  that,  for  its  failure  to  do  so,  it  might  at  com- 
mon law  be  liable  to  a  party  injured,  without  his  fault,  by 
coasters. 

Without  seriously  complaining  of  the  appellee  for  havin<]: 
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&iled  to  pass  a  proper  ordinance  for  the  prevention  of  coast- 
ing, the  appellant  seems  to  rest  his  right  to  recover  upon  its 
fitihire  to  execute  the  ordinance  which  it'  had  adopted.  Was 
the  appellee  liable  for  such  failure  ?  Any  one  of  the  appel- 
lee's citizens  mighty  under  the  ordinance,  have  instituted  pro- 
<ceedings  against  persons  coasting  on  the  streets  in  violation 
of  its  provisions.  Grant,  however,  that  it  was  peculiarly  the 
duty  of  the  oflSeers  of  the  appellee  to  enforce  the  ordinance 
And  prosecute  all  persons  violating  the  same,  the  appellee  would 
not  be  liable  for  their  fiiilure  to  discliarge  this  duty.  Dillon 
says,  sec.  754 : 

"  Unless  there  be  a  valid  contract  creating,  or  a  statute  de- 
<;laring,  the  liability,  a  municipal  corporation  is  not  bound  to 
provide  for  and  secure  a  perfect  execution  of  itvS  by-laws, and 
it  is  not  responsible  in  a  civil  action  for  the  neglect  of  duty  on 
the  partof  its  officers  in  respect  to  their  enforcement,  although 
such  neglect  results  in  injuries  to  private  persons  which  would 
otherwise  not  have  happened."  A  city  is  not  liable  for  tht^ 
neglect  of  its  marshal,  its  police  officers  or  firemen  appointed 
by  it.  Buttrivk  v.  City  of  Lowell,  1  Allen,  172;  Ready  v. 
Mayor,  etc.,  6  Ala.  327 ;  Schvitz  v.  City  of  Milwaukee,  49  Wis. 
254  (35  Am.  R.  779) ;  Levy  v.  3Iayor,  etc,  1  Sandf.  465,  ap- 
proved in  Lorillard  v.  Town  of  Monroe,  1 1  N,  Y.  392 ;  Griffin 
V.  Mayor,  etc.,  9  N.  Y.  456.  But,  aside  from  this  view  of  the 
•case,  we  think  the  appellee  was  not  legally  bound  to  prevent 
or  abate  the  nnisance  complained  of  by  the  appellant.  In  the 
•case  of  SchxtJtz  v.  City  of  Milwaukee,  supra,  which  is  precisely 
the  case  before  us,  the  court  says : 

"  The  coasting  or  sliding  down  Poplar  street  in  the  manner 
and  to  the  extent  charged  in  the  complaint  was,  while  being 
indulged  in,  a  grievous  public  nuisance,  which  the  city  au- 
thorities ought  to  have  prevented  or  suppressed.  -But  this  duty 
IS  a  public  or  police,  rather  than  a  corporate,  duty,  in  the  per- 
formance of  which  the  corporation,  as  such,  *  has  no  particular 
interest,  and  from  which  it  derives  no  special  benefit  or  ad- 
vantage in  its  corporate  capacity,  but  which  it  is  bound  to  see 
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performed  in  pursuance  of  a  duty  imposed  by  law  for  the  gen- 
eral welfiire  of  the  inhabitants  or  of  the  community/  "  And  the 
court  explains  its  former  decision  in  the  case  of  Little  v.  City  of 
Madisan,  42  Wis.  643  (24  Am.  R.  435),  relied  upon  by  the 
appellant,  as  follows :  "  Yet  the  precise  ground  of  the  judg- 
ment in  that  case  is,  that  if  a  municipal  corporation,  in  the  at- 
tempted exercise  of  any  power  conferred  upon  it  by  law,  as  to 
license  shows,  amusements  and  the  like,  exceeds  its  authority^ 
and  licenses  the  placing  of  a  public  nuisance  in  a  street,  or 
the  unlawful  and  dangerous  use  of  a  street  for  any  purpose^ 
and  an  injury  results  therefrom,  without  negligence  on  the 
part  of  the  person  injured,  the  municipality  is  liable  to  re- 
spond in  damages  for  such  injury.  The  case  goes  no  further^ 
and  could  not  without  violating  well  settled  principles  of  law.*'' 

Public  streets  are  for  the  public  use,  and  the  use  is  none 
the  less  for  the  public  at  large  because  they  are  situated  within 
a  municipality  and  subject  to  its  supervision,  and,  for  this 
reason,  placing  obstructions  thereon  is  an  indictable  offence 
and  may  be  restrained  in  equity.  Dillon,  sees.  519  and  520; 
Smith  V.  St(tie,  3  Zab.  712;  State,  ex  rd,,  v.  Cincinnatij  etc., 
Co.,  18  Ohio  St.  262. 

In  the  case  of  Borough  of  Norriatown  v.  FitzpaiHcky  94  Pa* 
St.  121  (39  Am.  R.  771),  it  was  held  that  a  person  injured  by 
the  discharge  of  a  cannon  by  a  crowd  collected  together  on  one 
of  the  streets  of  the  borough,  which  had  been  engaged  in  firing 
the  cannon  for  amusement  for  some  hours,  was  not  entitled 
to  recover  from  the  village  damages  for  such  injury.  GrOR- 
DON,  J.,  says : 

'^Admitting  that  a  mob  is  a  nuisance,  and  that  of  the  worst 
kind,  nevertheless,  it  is  one  that  a  municipal  corporation 
could  not  abate  by  the  use  of  ordinary  appliances  such  as  suf- 
fice for  the  removal  of  natural  or  material  obstructions  in  or 
near  a  highway ;  resort  must,  therefore,  be  had  to  the  police 
force,  but,  as  we  have  already  seen,  for  the  doings  or  misdo- 
ings of  those  who  compose  this  force  the  municipality  is  not 
liable." 
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Ify  as  held  in  this  case,  a  municipal  corporation  is  not  liable 
to  a  person  injured  by  the  discharge  of  a  cannon  by  men  col- 
lected in  its  streets  for  the  purpose  of  firing  the  cannon  for 
their  amusement,  it  could  hardly  be  held  liable  for  an  injury 
occasioned  by  the  less  dangerous  amasoraent  of  persons  coast- 
ing upon  its  streets.  In  the  case  cited,  it  was  justly  held  that 
the  persons  engaged  in  the  firing  of  the  cannon  were  liable  to 
the  party  injured,  and  so  doubtless  would  the  parties  in  this- 
case,  who  were  engaged  in  the  unlawful  sport  which  resulted 
in  injury  to  the  appellant,  be  liable  to  him  in  damages. 

In  the  case  of  Ray  v.  Manchester^  46  N.  H.  69,  and  in  the 
case  of  Hutchinson  v.  Concordy  41  Vt.  271,  it  was  held  that 
coasting  on  a  highway  is  not  a  defect  in  a  highway  for  which 
a  city  or  town  is  liable.  The  same  has  been  held  in  Mass- 
achusetts. Cole  V.  Newburyportj  129  Mass.  594  (37  Am.  R. 
394) ;  Shepherd  v.  Inhabitants  of  Chelsea,  4  Allen,  113. 

In  the  case  of  Hutchinson  v.  Concord,  supra,  the  court  says  r 

"  It  is  true  that  towns  may  be  liable  for  damages  by  ob- 
structions placed  in  the  highway  by  others  without  any  agency 
of  the  town  or  its  officers,  such  as  a  log,  wood,  timber,  or  stone, 
if  the  town  negligently  suffers  such  obstructions  to  remain, 
exposing  the  traveller  to  danger.  But  in  such  case  the  road, 
with  such  objects  resting  upon  it,  is  thereby  rendered  insuffi- 
cient or  out  of  repair ;  and  the  town  has  the  power  to  restore  it 
to  its  proper  condition.  *  *  *  But  as  to  the  boys  with  their 
sleds  upon  the  road,  it  is  quite  different.  It  is  not  made  un- 
lawful by  the  statute,  to  travel  upon  the  highway  with  such 
sleds,  nor  are  the  selectmen  empowered  to  prohibit  it.  The 
selectmen  are  only  empowered  to  prohibit  one  mode  of  use 
of  such  sleds,  or  like  vehicles,  upon  the  highway;  that  is^ 
coasting;  and  then  only  when  and  wh^re,  in  their  opinion, 
the  travelling  public  Is,  or  is  likely  to  be,  endangered  by  it.'' 

It  is  insisted  by  the  appellant,  that  the  rule  in  Massachu- 
setts and  other  New  England  States  upon  this  subject  is  more 
limited  than  it  is  elsewhere.  The  statutes  of  Massachusetts 
and  the  other  New  England  States  provide  that  highways 
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shall  be  kept  in  repair  at  the  expense  of  the  town  or  city  in 
which  they  are  situated,  so  as  to  be  safe  and  convenient  for 
travellers ;  and  that  any  person  who  receives  or  suffers  bodily 
injury  through  a  defect  or  want  of  repair  in  the  highway 
may  recover  the  amount  of  damages  thereby  sustained,  in  an 
action  against  the  city  or  town  obliged  to  repair  the  same. 

It  is  held  under  this  statute  that  anything  in  the  condition 
(»f  a  highway,  which  renders  it  unsafe  or  inconvenient  for 
travel,  is  a  defect  or  want  of  repair.  It  may  be  a  hole  in  the 
highway,  or  it  may  consist  of  a  stone  or  log  or  other  obstacle 
left  on  its  surface,  or  a  post  standing  within  its  limits,  or  a 
barrier  stretched  across  it,  though  not  touching  it ;  or  it  may 
be  'trees  or  walls  standing  by  or  upon  it,  and  liable  to  fall 
and  injure  travellers;  or  it  maybe  an  awning  projecting  over 
it.  For  a  failure  to  remove  any  obstruction  from  the  high- 
way, or  to  repair  it  and  to  keep  it  in  a  condition  to  be  rea- 
sonably safe  for  travel,  the  statute  expressly  makes  the  city 
or  town  in  which  the  highway  is  located,  liable  for  injuries  re- 
sulting from  obstructions  or  want  of  repair  of  such  highway. 

The  law  of  Indiana  and  many  other  States  gives  to  incor- 
porated cities  jurisdiction  over  the  streets  located  within  their 
limits,  and  the  means  necessary  to  keep  them  in  repair  and 
reasonably  safe  for  travel.  Hence,  the  dut^  to  keep  the  streets 
reasonably  fit  and  safe  for  public  use  is  implied,  and  also  the 
liability  for  a  failure  to  discharge  this  duty.  It  would  seem, 
therefore,  that  the  law  of  Indiana  upon  the  subject  is  the  same 
as  that  of  Massachusetts.  If,  in  this  State,  a  city  keeps  the 
streets  within  its  limits  in  a  reasonably  safe  and  convenient 
condition  for  public  use,  it  has  discharged  its  whole  duty  upon 
the  subject ;  if  a  city  in  Massachusetts  does  less  than  this,  it 
fails  to  discharge  the  duty  imposed  upon  it  by  the  statute  of 
the  State.  If  coasting  upon  a  public  s*treet  in  a  city  in  Indi- 
ana i»  to  be  regarded  as  an  obstruction  which  the  city  is  bound 
to  prevent  or  suppress,  it  should  be  so  regarded  in  Massa- 
chusetts. 
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In  speaking  upon  the  general  implied  liability  of  cities?, 
Jadge  Dillon  says,  sec.  789 : 

"A  municipal  corporation  is  not  an  insurer  against  acci- 
dents upon  the  streets  and  sidewalks.  Nor  is  every  defect 
therein,  though  it  may  cause  the  injury  sued  for,  actionable. 
It  is  sufficient,  we  think^  if  the  streets  (which  include  side- 
walks and  bridges  thereon)  are  in  a  reasonably  safe  condition 
for  travel  in  the  ordinary  modes,  by  night  as  well  as  by  day." 
This  is  the  liability  which,  under  its  statutes,  is  held  to  exist 
in  Massachusetts. 

In  the  case  of  Barber  v.  City  of  Roxbury,  11  Allen,  318,  the 
•court  says : 

"But  we  are  not  aware  of  any  precedent  for  holding  an  il- 
legal use  of  the  highway  by  men,  animals,  vehicles,  engines 
or  any  other  object,  while  movable  and  actually  being  moved 
by  human  will  and  direction,  and  neither  fixed  to,  nor  resting 
on,  nor  remaining  in  one  position  within  the  travelled  part 
of  the  highway,  to  be  a  defect  or  want  of  repair  for  which  the 
city  or  town  is  liable." 

'It  is  obvious  that  in  the  case  before  us  the  injury  did  not 
result  from  any  defect  in  the  highway.  It  was  produced  by 
the  act  of  those  improperly  and  unlawfully  using  the  highway, 
which  was  at  the  time,  and  but  for  the  unlawful  acts  of  those 
improperly  using  the  street,  in  a  reasonably  .safe  and  conven- 
ient condition  for  public  travel.  The  complaint  is  not  that 
the  appellant's  son  was  injured  because  of  defects  in  the  street 
rendering  it  unsafe  and  unfit  for  public  use,  but  because  per- 
sons, while  engaged  in  improperly  using  the  street,  ran  their 
<M>a8ting  sled  against  his  son,  thereby  injuring  him.  If  the 
appellee  is' liable  for  the  injury  thus  produced,  it  would  fol- 
low, logically,  that  it  would  be  liable  for  an  injury  caused  by 
loafers  lounging  upon  its  streets,  occurring  in  the  presence 
of  its  officei*s,  if  it  were  known  that  such  persons  were  accus- 
tomed to  lounge  and  loaf  upon  its  streets.  To  hold  incorpo- 
rated cities  liable  for  such  injuries  would  be  unjust  and,  we 
think,  without  the  sanction  of  law. 
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As  was  held  in  the  case  of  Borough  of  Norrisiown  v,  FUz- 
patricky  supra,  the  appellee  could  only  arrest  and  stop  the 
sport  of  coasting  upon  its  streets  through  its  officers  and 
police  force,  but,  as  held  in  the  same  case,  the  appellee  would 
not  be  responsible  for  the  neglect  or  failure  of  its  officers  to 
stop  those  engaged  in  thus  using  its  streets. 

In  the  case  of  Norrisiown  v.  Moyer,  67  Pa.  St.  355,  re- 
lied upon  by  the  appellant,  it  was  incidentally  and  by  way  of 
illustration  stated  by  the  judge  who  tried  the  case,  that  persons 
lounging  and  loafing  upon  the  street  corners  constituted  a 
nuisance,  but  it  w^as  not  held  nor  was  it  intimated  that  the 
city  would  be  liable  for  the  misdeeds  of  such  loafers. 

In  the  case  of  Parker  v.  Mayor,  etc,,  39  Ga.  725,  and  the 
cases  in  this  State  referred  to  by  the  appellant,  the  objects 
rendering  the  use  of  the  highway  unssife  and  dangerous  were 
of  a  material  nature,  fixed,  and  not  at  the  time  being  moved 
and  controlled  by  human  will  and  direction.  Thqy  were  such 
objects  as  would  constitute  a  nuisance  in  Pennsylvania,  Wis- 
consin and  Massachusetts,  as  well  as  in  Georgia  or  Indiana* 

We  think  there  was  no  error  in  sustaining  the  demurrer  to 
the  complaint. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  b'fe  affirmed,  at  the  costs  of  the  ap- 
pellant. 

Coombs,  J.,  dissents;  Niblack,  J.,  doubtrs. 


No.  9353. 

O'Harrow  et  al.  r.  Whitney  et  al. 

VflLL,— Devise  During  Widowhood, — Election, — Descent, — Where  a  husband 
dies,  leaving  a  wife  and  two  children  surviving  hinii  having  devised  his 
land  to  his  wife  during  widowhood,  and  she  elects  to  accept  the  provi- 
sion made  for  her  by  will,  her  estate  is  limited  in  duration  to  the  period 
of  her  widowhood;  and  a  purchaser,  through  a  mortgage  executed  by 
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her  after  a  second  marriage,  acquires  no  title  to  anj  part  of  the  land. 
And  the  fact  that  no  disposition  of  the  land  was  made  after  the  wife 
ceased  to  be  a  widow,  did  not  entitle  her  to  any  portion  of  it  urider  the 
law,  as  her  election  to  take  under  the  will  precluded  any  such  claim. 

From  the  Greene  Circuit  Court. 

J.  D.  Alexander  and  H.  W.  Letmnger,  for  appellants. 
R.  N.  Tayhr,  for  appellees. 

Best^  C. — The  appellees  brought  this  action  against  the  ap- 
pellants for  the  partition  of  certain  real  estate  in  Greene 
county,  in  this  State,  alleging  in  their  complaint  that  they 
were  the  owners  of  the  undivided  one-third,  and  the  appel- 
lants the  owners  of  the  residue  of  said  land,  which  was  held 
by  them  as  tenants  in  common. 

The  appellants, -who  were  minors,  appeared  by  guardian 
ad  litepi  and  filed  an  answer  of  two  paragraphs.  The  first 
was  a  general  denial,  and  the  second  was  special.  They  also 
£led  a  counter-claim,  styled  a  cross  complaint,  in  which  it 
was  in  substance  averred  that  John  O'Harrow,  on  the  23d 
-day  of  April,  1874,  died  testate,  seized  in  fee  simple  of  the 
land  in  the  complaint  described,  leaving  surviving  him  Mar- 
garet O'Harrow,  his  widow,  and  the  appellants,  his  only  chil- 
dren and  heirs  at  law ;  that  before  his  death  he  duly  executed 
his  will,  which  was  thereafter  duly  probated  in  said  county,  a 
copy  of  which  was  filed,  by  which  he  devised  the  lands  in  the 
complaint  mentioned  to  said  Margaret  O'Harrow  during  her 
widowhood ;  that  thereafter  said  Margaret  accepted  the  pro- 
vision so  made  for  her  by  said  will,  took  possession  of  all  the 
property  belonging  to  said  estate,  and  retained  the  same  until 
she  was  thereafl;er  married  to  John  J.  Fairchild ;  that,  before  \ 
her  marriage  with  said  Fairchild,  said  Margaret  executed  a 
mortgage  upon  the  one-third  of  the  land  mentioned  in  the 
complaint  to  one  Jaola  M.  Currier,  who,  after  the  marriage  of 
said  Margaret  as  aforesaid,  obtained  a  judgment  of  foreclo- 
sure, by  default,  against  said  Margaret  and  her  husband,  caused 
the  land  to  be  sold  upon  said  decree,  and  at  such  sale  the  ap- 
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pellees  purchased  said  land,  have  received  a  sheriff's  deed 
therefor,  and  bv  virtue  thereof  now  claim  the  undivided  one- 
third  of  said  land;  that  appellants  are  the  owners  of  said 
land,  and  that  the  claim  of  appellees  is  adverse  to  them,  etc. 
Wherefore  they  pray  that  their  title  may  be  quieted. 

The  second  paragraph  of  the  answer  alleged  substantially 
the  same  facts  in  defence  of  the  action. 

The  will  is  as  follows : 

"First.  It  is  my  will  that  my  just  debts  and  all  charges  be 

paid  out  of  my  estate. 

.      "  Item  2d.  I  give  and  devise  all  the  residue  of  my  estate 

^  to  Margaret,  my  wife,  so  long  as  she  remains  my  widow,  and 

I  appoint  Margaret,  my  wife,  executrix  of  this,  my  last  will 

and  testament." 

A  demurrer,  for  the  want  of  facts,  was  sustained  to  the 
counter-claim,  and  a  demurrer  was  also  sustained  to  the  sec- 
ond paragraph  of  the  answer,  to  which  exceptions  were  taken, 
after  which  partition  was  ordered  and  made  in  accordance 
with  the  prayer  of  the  complaint. 

On  this  appeal  the  rulings  upon  the  demurrers  present  the 
only  questions  in  the  record. 

The  statute  provides  that,  "  If  lands  be  devised  to  a  woman, 
or  a  pecuniary  or  other  provision  be  made  for  her  by  the  will  of 
her  late  husband,  *  she  sliall  make  her  election  whether  she  will 
take  the  lands  so  devised,  or  the  provision  so  made,  or  whether 
she  will  retain  the  right  to  one-third  of  the  land  of  her  late  hus- 
band ;  but  she  shall  not  be  entitled  to  both,  unless  it  plainly  ap- 
pears by  the  will  to  have  been  the  intention  of  the  testator  that 
she  should  have  such  lands,  or  pecuniary  or  other  provision  thus 
devised  or  bequeathed,  in  addition  to  her  rights  in  the  lands 
of  her  husband."     1  R.  S.  1876,  p.  415,  section  41. 

The  will  in  this  case  makes  a  substantial  provision  for  the 
widow,  and  as  it  does  not  plainly  apjx'ar  therefrom  that  it  was 
the  intention  of  the  testator  that  she  should  have  such  pro- 
vision, in  addition  to  her  right  in  the  lands  of  her  late  hus- 
band, she  was  required  to  elect  between  the  provision  thus 
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made  for  her  and  her  right  to  the  one-third  of  the  land  of  her 
husband.  Young  v.  Pickens,  49  Ind.  23 ;  Ragsdak  v.  Par- 
rtsh,  74  Ind.  191. 

^  The  widow  having  elected  to  accept  the  provision  made  for 
her  by  the  will  of  her  husband,  her  estate  in  such  lands  in 
point  of  duration  was  limited  to  the  period  of  her  widowhood 

•by  the  express  terms  of  the  will.  Haniwn  Vs  Browriy  58  Ind. 
207  ;  StilweU  v.  Kaapper,  69  Ind.  558  (35  Am.  R.  240) ;  Tate 
V.  McLain,  74  Ind.  493. 

These  propositions,  as  we  arc*  informed,  were  not  seriously 
controverted  by  the  appellees  in  the  trial  court,  but  they 
claimed  that,  as  no  disposition  was  made  of  the  estate  after 
the  expiration  of  said  Margaret's  widowhood,  the  testator 
would  be  regarded  as  having  died  intestate  as  to  his  estate 
thereafter,  and,  as  said  Margaret  was  entitled  by  descent  to 
one-third  of  said  land,  she  would  take  such  portion  by  de- 
scent, notwithstanding  the  fact  that  she  had  accepted  the  pro- 
vision made  for  her  by  the  will  of  her  late  husband. 

This  proposition  is  clearly  untenable.  The  fact,  that  she 
was  required  to  and  did  make  an  election  between  the  pro- 
vision made  for  her  by  will  and  her  right  to  one-third  of  the 
land,  precludes  her  from  making  any  such  claim.  An  elec- 
tion presupposes  a  choice  between  inconsistent  rights,  and  the 
selection  of  one  is  necessarily  a  relinquishment  of  any  claim 
to  the  other.  If  it  were  not  it  would  follow  thit  there  had 
been  no  election  at  all ;  but  where  an  election  between  incon- 
sistent rights  has  been  made,  as  averred,  the  acceptance  of  one 
forever  precludes  the  party  from  claiming  the  other.  If  the 
law  had  cast  the  entire  estate  u|)on  the  widow,  the  acceptance 
of  a  portion  of  it  under  a  will  would  not  preclude  her  from 
claiming  the  residue  under  the  law,  for  the  obvious  reason 
that  she  has  made  no  election  between  inconsistent  rights.  The 
acceptance,  under  a  will,  of  that  which  belongs  to  a  widow  by 
the  law,  is  no  election  at  all ;  such  acceptance  is  an  idle  cere- 
mony that  in  no  manner  precludes  her  from  claiming  her  rights 
under  the  law.     Waagh  v.  -B/%,  68  Ind.  482. 
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In  this  case,  however,  the  law  did  not  cast  the  entire  estate 
upon  the  widow,  but  at  most  one-third,  and  her  election  td 
take  all  during  widowhood,  instead  of  one-third  in  fee,  was  aq^ 
election  between  inconsistent  rights,  and  necessarily  amounted 
to  a  relinquishment  of  all  claims  to  any  portion  of  it  under 
the  law.  This  precise  question  was  decided  adversely  to  the 
appellees  in  Ragsdale  v.  Parrish,  74  Ind.  191,  and  that  deci- 
sion is  conclusive  upon  this  question. 

As  the  widow's  right  to  any  portion  of  these  lands,  accord- 
ing to  the  averments  of  these  pleadings,  ceased  at  her  mar- 
riage with  Fairchild,  and,  as  the  appellees  claim  through  her, 
it  follows  that  they  have  no  title  to  them.  For  these  reasons 
we  are  of  opinion  that  the  demurrer  to  the  second  paragraph 
of  the  answer,  and  the  demurrer  to  the  counter-claim,  were 
improperly  overruled,  and  that  for  these  errors  the  judgment 
fihould.be  reversed.. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment^be  and  it  is  hereby  in  all  things 
reversed,  at  the  appellees'  costs,  with  instructions  to  overrule 
the  demurrer  to  the  second  paragraph  of  the  answer,  and  the 
demurrer  to  the  counter-claim,  and  for  further  proceedings,  etc. 


No.  9393. 

Pond,  Administrator,  et  al.  v.  Sweetser  et  al. 

Decedents'  Estates. — Right  of  Action, — RepresentaHve  and  Heir, — ^The  right 
to  sue  for  money  or  other  personalty  of  a  decedent  belongs  to  the  per- 
sonal representative,  not  to  the  heir  or  widow. 

Plbadino. — Intendmenia, — If  the  allegations  of  a  pleading  be  ambiguous, 
uncertain  or  defective,  they  must  be  construed  more  strongly  against 
the  pleader. 

Husband  and  WiJ-e.—  Disposition  cf  Pernonalty, — The  law  of  this  State 
places  no  restriction,  in  the  interest  of  the  wife,  upon  the  power  of  ft 
husband  to  dispose  of  his  personal  estate. 
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Same. — Oonfiiei  of  Laws. — Foreign  StatuXes  in  Derogation  of  Common  Bight. — 
Oondruction. — Statutes  in  derogation  of  common  right,  as  for  instance,  if 
in  restraint  of  the  owner's  power  to  dispose  of  his  personal  estate,  and 
especially  a  foreign  statute,  when  invoked,  if  it  may  be  at  all,  to  affect 
transactions  in  this  State,  will  be  strictly  construed. 

Same.— Trtt«<  ajid  Trustee. — Personal  Property. — A  foreign  statute,  which  for- 
bids the  creation  of  a  trust  in  personalty  for  the  sole  use  of  the  person 
declaring  the  trust,  will  not  be  deemed  to  affect  a  transfer  or  assignment 
made  in  this  State  of  property  situated  here,  by  a  resident  of  the  foreign 
State,  in  trust  partly  for  himself  and  partly  for  others. 

From  the  Grant  Circuit  Court. 

E.  8,  WilliamSy  L  VanDevanter  and  /.  W.  Lacey,  for  ap- 
pellants. 

A.  Steele  and  R.  T.  St.  John,  for  appellees. 

Woods,  C.  J. — The  circuit  court  sustained  demurrers  re- 
spectively to  the  complaint  of  the  appellant  Pond,  as  admin- 
istrator of  the  estate  of  Bartholomew  Anderson,  and  to  the  cross 
complaint  of  the  appellant  Amanda  Anderson ;  and  error  is 
assigned  upon  these  rulrngs.  The  averments  in  each  of  these 
complaints  and  the  exhibits  filed  therewith  are  substantially 
identical.  That  of  the  administrator  is  to  the  effect,  and 
mainly  of  the  tenor,  following : 

Isaac  P.  Pond,  administrator,  etc.,  complains  of  David  B. 
Sweetser  (and  others  named)  and  says  that  said  Bartholomew 
Anderson  died  intestate  on  the  27th  day  of  August,  1878, 
being  the  owner  of  notes,  credits,  choses  in  action,  money 
and  other  personal  property  of  the  value  of  $5,500,  and  that 
the  plaintiff  is  the  duly  appointed,  qualified  and  acting  ad- 
ministrator of  his  estate ;  that  said  Sweetser  claims  to  hold 
all  of  said  property  and  the  proceeds  thereof  as  successor  to 
one  James  Sweetser  as  trustee  of  a  pretended  trust  deed,  a 
copy  of  which  is  filed  herewith,  made  by  the  decedent  on  the 
7th  day  of  July,  1877 ;  that  said  deed  did  not  and  does  not 
convey  to  the  defendants  or  any  of  them  any  title  to  said 
property  or  any  part  of  it,  but  was  and  is  fraqdulent  and  void 
for  the  reasons  following,  to  wit :  Said  decedent,  more  than 
Vol.  85.— 10 
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four  years  before  his  death,  to  wit,  in  1 870,  was  married  to 
the  defendant  Amanda  Anderson  (then  Johnson)  and  lived 
with  her  as  his  wife  until  his  death  in  the  town  of  Addison^ 
Champaign  county,  Ohio;  that,  under  the  laws  of  descjent 
and  distribution  of  Ohio,  said  Amanda  became  entitled,  at 
the  death  of  her  husband,  to  one-half  of  the  first  four  hun- 
dred dollars  and  one-third  of  the  remainder  of  the  personal 
property,  money  and  credits  of  the  decedent,  in  addition  to 
her  maintenance  foi:  one  year,  and  was  and  is  a  qv^dsi  creditor 
of  the  estate  of  said  decedent  for  said  share  of  the  property ; 
that  said  deed  of  trust  was  made  without  the  knowledge  or 
consent  of  said  Amanda,  and  the  decedent  did  not,  by  will, 
deed  of  settlement  or  otherwise,  make  any  provision  for  her 
support  or  maintenance  in  lieu  of  her  legal  claims  upon  his 
estate  as  widow  or  for  any  other  purpose  whatever ;  that  the 
deed  was  a  pretended  conveyance  of  his  estate,  consisting  of 
goods  and  chattels,  for  his  own  use  and  for  the  benefit  of  his 
grandchildren  and  great-grandchildren,  with  the  intent  to 
deprive  the  said  Amanda  of  her  portion  thereof  after  his 
decease,  made  with  the  fraudulent  intent  to  dispose  of  said 
property  aft«r  the  death  of  the  deceased,  for  the  purpose  of  de- 
priving his  wife,  the  said  Amanda,  of  her  legal  right  to  a  share 
of  the  property  and  maintenance  out  of  the  same ;  that  the 
decedent  did  not,  by  said  deed  or  in^any  other  manner,  part 
with  the  possession  or  control  of  said  property,  or  of  any  part 
of  it,  but  reserved  to  himself  the  full  possession  and  control 
of  the  property  and  of  its  proceeds,  and  was  so  in  control  and 
was  in  full  and  actual  possession  of  the  property  at  the  time 
of  his  death ;  that  the  decedent  attempted  by  said  deed  to 
convey  and  dispose  of  all  his  property,  and  did  not  at  the 
time,  nor  at  any  time  afterwards,  nor  at  his  death,  have  any 
property  save  that  described  in  said  deed ;  that  besides  the 
defendants,  the  beneficiaries  named  in  said  deed,  the  decedent 
left  other  heirs  at  law  who  are  still  living;  that  under  the 
laws  of  Ohio,  which  are  made  a  part  of  the  complaint,  said 
deed  is  void ;  that  the  defendants,  except  Sweetser  and  Amanda 
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Anderson,  are  claiming  the  whole  of  said  property  under  said 
deed,  and  the  said  Amanda  is  claiming  a  share  thereof  as 
widow  of  the  intestate ;  that  on  the  16th  day  of  October,  1879, 
before  the  commencement  of  this  action,  the  plaintiff  de- 
manded an  accounting  with  the  defendant  Sweetser  and  a  sur- 
render by  him  to  the  plaintiff  as  administrator  as  aforesaid 
of  all  said  property  so  as  aforesaid  in  his  hands,  all  of  which 
he  refused  and  at  all  times  has  refused. 

Wherefore  the  plaintiff  prays  that  said  deed  be  declared 
null  and  void,  and  that  said  Sweetser  be  required  to  account 
for  and  to  surrender  to  the  plaintiff  all  of  said  property. 

Copy  of  Ohio  Law. 

"  The  widow  shall  be  entitled,  upon  distribution,  to  one-half" 
of  any  sum  not  exceeding  $400,  and  to  one-third  of  the  resi- 
due of  the  personal  estate  subject  to  distribution. 

"All  deeds  of  gift  or  conveyance  of  goods  and  chattels,  made 
in  trust  to  the  use  of  the  person  or  persons  making  the  same,, 
shall  be  and  hereby  are  declared  to  be  void  and  of  no  effect. 

"  The  appraisers  shall  also  set  off  and  allow  to  the  widow 
and  children  under  the  age  of  fifteen  years,  if  any  there  be,. 
*  *  sufficient  provisions  or  other  property  to  support  them, 
for  twelve  months  from  the  death  of  the  decedent." 

The  deed  referred  to*  after  reciting  the  names  and  residence^* 
of  the  parties,  respectively,  in  Ohio  and  Indiana,  the  desire 
of  the  grantor  to  make  provision  for  the  cestuis  que  trust,  named 
and  described  as  his  grandchildren  and  great-grandchildren, 
and  his  desire  to  retain  for  his  own  use  and  support  during  lift- 
the  rents,  issues  and  profits  of  the  property,  proceeds  in  the 
tenor  following : 

"Now,  therefore,  this  indenture  witnesseth,  that  the  said* 
Bartholomew  Anderson,  in  consideration  of  the  premises  and 
of  one  dollar  to  him  paid  by  said  James  Sweetser,  doth  bargain,, 
sell,  release,  convoy  and  confirm  to  the  said  James  Sweetser, 
in  trust  for  the  above  named,"  etc., "  the  following  real  estate 
in  Champaign  county,  Ohio:"  (description).     "Also  tlie  fol- 
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lowing  personal  property,  to  wit : "  (a  list  of  promissory  notes). 
''Also,  the  sum  of  33,170.71  in  ca^^h  on  deposit  in  the  bank  of 
Sweetscr's,  in  Marion,  Indiana,  to  have  and  to  hold," etc.,  "to 
the  said  James  Sweetser,  as  such  trustee,  and  to  his  successors 
in  trust,  and  upon  the  use  and  trusts  and  for  the  purposes 
hereinafter  named,  viz. : 

"To  hold  the  said  personal  estate  and  moneys,  to  loan,  con- 
trol and  manage  the  same  and  receive  the  interest  and  profits 
arising  therefrom,  and  to  pay  such  interest  and  profits  to  the  said 
Bartholomew  Anderson  as  the  same  may  be  selected  or  re- 
quired by  said  Anderson  during  the  term  of  his  natural  life 
for  his  support,  and,  if  it  shall  become  necessary,  to  appro- 
priate in  addition  thereto  an  amount  of  the  principal  sufficient 
to  maintain  and  keep  him,  said  Bartholomew  Anderson,  dur- 
ing his  natural  life ;  and,  at  the  death  of  said  Anderson,  the 
said  trustee,  of  whatever  sum  may  remain  in  his  hands,  shall 
pay  "  to  the  beneficiaries  named  specified  shares. 

"  The  said  trustee  shall  hold  the  above  described  lands,  as 
provided  herein ;  the  said  Bartholomew  Anderson  reserving 
to  himself  the  possession,  rents,  issues  and  profits  of  the  same 
for  the  term  of  his  natural  life  for  his  support,  and  at  his  death 
the  trustee  shall  sell  the  same  and  divide  the  proceeds  between 
the  beneficiaries  above  named  in  the  proportions  aforesaid, 
that  is  to  say,"  etc. ;  "  the  said  trustee  retaining  from  such  funds 
so  received  a  reasonable  compensation  for  his  services  in  the 
•discharge  of  the  trust  herein ;  and  the  said  James  Sweetser 
doth  hereby  signify  his  acceptance  of  this  trust,  and  doth  agree 
to  faithfully  execute  the  same  according  to  the  meaning  of 
these  presents.  In  testimony  whereof  the  parties  have  here- 
unto set  their  hands  and  seals  this  July  7th,  A.  D.  1877. 

"[Signed]  Bartholomew  Anderson.  [L.  S.] 

"  James  Sweetser.  [L.  S.]  " 

Appended  is  an  acknowledgment  in  due  form  before  Edgar 
8.  Goldthwait,  a  notary  public  of  Grant  county. 

There  can  be  no  doubt  of  the  correctness  of  the  ruling  upon 
the  demurrer  to  the  cross  complaint.  Whether  determined  by  the 
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law  of  this  State  or  that  of  Ohio,  aud  upon  any  interpretation 
of  the  law  contended  for  by  counsel,  her  right  in  the  property 
can  be  no  more  than  a  distributive  share,  to  be  received  at  the 
hands  of  the  administrator ;  and  if  there  be  a  cause  of  action 
against  the  api>ellees  upon  the  facts  stated,  it  must  be  in  favor 
of  the  administrator. 

The  complaint  is  one  wliich  it  is  not  easy  either  to  char- 
acterize or  clearly  to  understand.  While  the  trust  deed  is 
made  an  exhibit,  it  is  not  the  basis  of  the  action — the  instru- 
ment sued  on — and,  perhaps,  under  numerous  decisions,  not 
to  be  considered  as  a  part  of  the  pleading.  The  deed  left  out, 
the  complaint  contains  no  such  description  of  property  as  is 
necessary  to  a  complaint  in  replevin,  nor,  perhaps,  any  such 
allegation  and  description  of  moneys,  notes  or  property  in  the 
hands  of  the  defendants,  or  of  any  of  them,  as  to  make  it  a 
good  complaint  for  an  accounting.  No  excuse  is  alleged  for 
not  stating  and  describing  definitely  what  was  claimed  to  be 
in  the  possession  of  the  defendant  Sweetser ;  and  even  if  the 
deed  were  regarded  as  a  part  of  the  complaint,  it  could  hardly 
be  deemed  to  help  out  the  pleading  in  this  respect. 

Indeed,  there  is  no  averment  in  the  complaint  that  any  of 
the  property  in  question  was  in  the  possession  of  Sweetser. 
The  nearest  approach  to  such  an  averment  is  the  allegation 
that  Sweetser  *^  clauns  to  hold  "  the  property  and  proceeds  as 
the  successor  to  the  trustee  named  in  the  deed,  and  the  alle- 
gation that  the  plaintiff  demanded  of  said  Sweetser  an  account- 
ing for  and  surrender  of  the  property.  On  the,  other  hand, 
it  is  not  averred  that  James  Sweetser,  the  trustee  named,  ever 
had  possession,  but  rather  the  contrary,  in  that  it  is  alleged 
that  the  decedent  did  not,  by  the  deed  or  otherwise,  part  with 
possession  and  control  of  all  or  any  of  the  property,  but  re- 
served and  was  in  full  and  actual  possession  at  the  time  of 
his  death. 

The  fair,  if  indeed  not  the  strict  and  necessary,  construction 
of  the  complaint  would  seem  to  be  that  the  trust  deed  was 
executed,  but  possession  never  delivered  and  taken,  and  the 
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trust  in  no  manner  executed  by  the  parties,  the  grantor 
having  retained  actual  possession  until  his  death ;  and  that 
now  the  defendant  claims  to  hold  as  successor  to  the  trustee 
named.  That  he  was  ever  named  or  appointed  such  successor, 
or  obtained  actual  control  of  any  of  the  property,  is  not  al- 
leged, afod,  by  the  familiar  rule  of  construing  a  pleading  most 
strongly  against  the  pleader,  an  inference  of  such  possession 
would  seem  to  be  inadmissible. 

The  only  construction  which  will  admit  of  such  an  infer- 
ence must  be  in  holding  that  the  allegations  concerning  the 
possession  reserved  and  held  by  the  decedent,  after  the  making 
of  the  deed,  are  not  to  be  treattnl  as  averments  of  fact  inde- 
}M?ndent  of  the  deed,  but  as  dc^claring  the  pleader's  interpre- 
tation of  that  instrument,  namely,  that,  notwithstanding  the 
possession  of  the  property  by  the  trustee  under  the  deed,  yet 
the  actual  control  and  possession,  by  reason  of  the  reservation, 
was  in  the  grantor.  Adopting  this  view,  for  the  sake  of  the 
argument,  and  treating  the  deed  as  a  part  of  the  pleading,  we 
are  of  opinion  that  the  demurrer  was  properly  sustained. 

Upon  this  view  it  stands  admitted  that  the  personal  prop- 
erty, which  alone  is  in  controversy,  was  in  this  State,  and  was 
rlelivered  to  the  trustee  resident  in  the  State  under  the  trust 

leed,  which  was  made  in  this  State.  It  is  not  claimed  that 
•^here  are  any  creditors  of  the  intestate  who  can  be  injured  if 

he  deed  is  upheld;  and  there  is  nothing  in  the  law  of  this 
>tate  which  gives  the  wife  an  interest  in  the  personal  estate 

>f  the  husband  which  in  any  manner  restricts  his  power  of 

I  imposition  during  life.  In  what  he  dies  possessed  of  she  has  an 
interest,  but  during  life  he  may  dispose  of  it  by  gift  or  other- 
"ise,  to  the  exclusion  of  any  claim  on  her  behalf. 

Whether  the  law  of  Ohio,  if  found  to  be  in  conflict  with 

\\v  own,  would  be  permitted  to  govern  the  case,  we  do  not 
tind  it  neeessarv  to  decide.  See  Ames  Iron  Works  v.  War- 
/•en,  76  Ind.  512  (40  Am.  R.  258) ;  Hibernia  National  Bank 
V.  Lftcombe,  84  X.  Y.  367  (38  Am.  R.  518). 

5\''e  find  nothing  in  the  alleged  laws  of  Ohio  which,  if  appli- 
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cable,  can  be  deemed  to  invalidate  tlie  deed  in  question,  or 
the  trust  therein  declared.  When  strictlv  construed,  as  stat- 
utes  in  derogation  of  the  common  right  to  hold  and  dispose 
of  property  ought  to  be  construed,  the  statute  applies  only  to 
declarations  of  trust  solely  in  favor  of  the  person  or  persons 
making  the  same ;  and  there  are  manifest  considerations  of 
policy  and  reason  in  support  of  such  a  law,  as  there  are  for  the 
provision  that  a  conveyance  or  devise  of  land  to  a  nominal 
trustee,  who  has  no  power  of  disposition  or  management,  shall 
be  void  as  to  the  trustee,  and  shall  be  deemed  a  direct  convey- 
ance  or  devise  to  the  beneficiary.  11.  S.  1881,  sec.  2981.  On 
the  other  hand,  there  seems  to  be  no  good  reason  whatever 
for  restricting  or  forbidding  the  right  of  the  owner  of  personal 
property,  if  not  real,  to  transfer  the  same  upon  such  trusts 
apd  by  such  a  deed  or  instrument  as  the  one  before  us,  where 
the  title  and  possession  are  given  to  the  trustee  for  the  use  of 
the  beneficiaries  named,  reserving  the  income  and  profits,  and 
the  principal,  if  necessary,  and  only  to  the  extent  necessary,  for 
the  grantor's  maintenance. 
Judgment  affirmed. 


No.  9871. 

Carmichael  et  ux.  r.  Cox. 

Supreme  Court. — New  Tried, —  Weight  of  Evidence,— The  doftrine  is  of  uni- 
versal application  that  the  Supreme  Court  will  not  disturb  a  verdict  or 
finding  on  the  evidence,  if  there  be  parol  evidence  tending  to  support  it. 

From  the  Marion  Circuit  Court. 

L.  31.  Campbell,  for  appellants. 

L.  Ritt^r,  E,  F,  Ritter  and  B,  W,  Rliier,  for  appellee. 

Bk^knell,  C.  C. — This  was^a  suit  to.  recover  the  posses- 
ision  of  land  and  damages  for  its  detention. 
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The  complaint  is  in  two  paragraphs ;  the  first  is  in  the  stat- 
utory form,  alleging  that  the  plaintift*  Rebecca  is  the  owner 
of  the  land. 

The  second  states  the  particulars  of  said  Rebecca^s  title, 
and  the  particulars  of  the  defendant's  alleged  wrongful  pos- 
session, and  avers  that  the  defendant,  before  suit  brought, 
was  duly  notified  in  writing  on  the  4th  day  of  November, 
1874,  to  surrender  and  deliver  up  the  possession  of  said  land 
on  the  7th  day  of  March,  1875,  and  that  he  refused  so  to  do, 
claiming  to  be  himself  the  owner  of  the  land.  This  para- 
graph demands  a  decree  that  the  plaintiff  Rebecca  is  the 
owner  of  the  land  in  fee  simple  and  entitled  to  the  possession 
thereof,  and  that  defendant  has  no  interest  therein,  and  that 
plaintiff  may  have  judgment  for  possession,  quieting  of  title 
and  general  relief. 

The  defendant  answered  in  two  paragraphs : 

1st.  The  general  denial. 

2d.  That  in  1849  Harmon  Cox  owned  the  land  and  agreed 
to  convey  it  to  defendant  for  $50,  which  the  defendant  paid ; 
that  said  Harmon  put  defendant  in  possession  and  had  the 
land  transferred  to  defendant  on  the  tax  books ;  that  defend- 
ant has  been  in  possession  ever  since,  claiming  title,  and  has 
made  valuable  improvements  thereon  and  paid  all  the  taxes ; 
that  his  claim  of  title  was  made  with  the  knowledge  and  con- 
sent of  said  Harmon,  and  that  said  Rebecca  took  her  con- 
veyance of  one-half  of  said  land  with  knowledge  of  defend- 
ant's said  title. 

The  defendant  also  filed  a  cross  complaint,  alleging  the 
same  facts  set  up  in  the  said  second  paragraph  of  answer, 
claiming  adverse  possession  for  more  than  twenty  years  be- 
fore suit  brought,  and  praying  that  his  title  be  quieted  as 
against  plaintiff's  claim,  and  for  all  proper  relief. 

The  plaintiff  replied  in  denial  of  the  second  paragraph  of 
answer,  and  answered  in  denial  of  the  cross  complaint. 

The  court  tried  the  issues,  ^nd  at  plaintiff's  request  made 
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a  special  finding  of  the  facts  and  stated  conclusions  of  law 
thereon  as  follows : 

"That  previous  to  the day  of  March,  1849,  Harmon 

Cox  was  the  owner  of  the  land  described  in  the  complaint  ; 
that  on  said  date  he  put  the  defendant  Ezra  H.  Cox,  his  son, 
in  possession  of  said  land  under  an  agreement  that,  if  Ezra 
would  pay  him  $50,  he  should  have  the  land  as  an  advance- 
ment^ and  that  he  would  deed  the  same  to  him,  said  Ezra; 
that  afterwards  said  Ezra  paid  him  said  $50,  and  has  held  pos- 
session of  said  land,  claiming  the  same  as  his  own,  continu- 
ously from  said  date  until  the  present  time,  and  has  paid  the 
taxes  and  made  lasting  and  valuable  improvements  thereon, 
and  has  exercised  exclusive  control  thereof;  that  said  Har- 
mon never  made  the  deed  to  said  Ezra  as  he  agreed  to  do ; 
that  on  the  1st  day  of  April,  1872,  and  while  said  Ezra  H. 
Cox  was  in  possession  of  and  claiming  ownership  of  the  land, 
said  Harmon  Cox  conveyed  the  land  in  dispute  to  the  plain- 
tiff Rebecca  Carmichael  by  warranty  deed,  in  consideration 
of  natural  love  and  affection  and  as  an  advancement  from  his 
estate,  she  being  a  granddaughter  of  said  Harmon  Cox ;  that 
the  plaintiffs  commenced  suit  for  the  possession  of  this  prop- 
erty on  the  2d  day  of  December,  1872,  and  on  the  11th  day 
of  December,  1874,  dismissed  said  suit  and  commenced  this 
action  on  the  22d  day  of  May,  1875. 

"  From  these  facts  the  court  finds  as  conclusions  of  law, 
that  the  plaintiffs  have  no  vested  title  to  the  real  estate  in 
controversy,  and  are  not  entitled  to  recover  in  this  action. 
The  court,  therefore,  finds  for  the  defendant  Ezra  H.  Cox,  and 
that  he  is  the  owner  of  the  land  described  in  the  complaint, 
to  wit,"  etc.,  "and  should  have  his  title  thereto  quieted." 

The  plaintiffs  moved  for  a  new  trial  and  filed  the  following 
reasons  therefor : 

1.  Because  the  decision  of  the  court  is  not  sustained  by 
sufficient  evidence. 

2.  Because  the  decision  and  judgment  of  the  court  is  con- 
trary to  law. 


1 
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This  motion  was  overruled,  and  judgment  was  rendered 
against  the  plaintiffs  for  co.st.s  and  quieting  the  defendant's 
title.  The  plaintiffs  appealed.  The  only  error  assigned  is 
overruling  the  motion  for  a  new  trial. 

The  counsel  for  appellants  says  in  his  brief:  "  Counsel  is 
well  aware  of  numerous  decisions  of  this  court  to  the  effect 
that  where  there  is  any  legal  evidence  which  tends  to  support 
the  finding  or  verdict  in  the  trial  court,  the  judgment  will 
not  be  reversed,"  etc.,  and  he  also  says  that,  "  as  there  is  no 
question  of  veracity  or  impeachment,  and  no  reason  why  this 
court  can  not  as  well  and  fully  weigh  and  determine  the  evi- 
dence as  the  circuit  court,  it  is  respectfully  maintained  that 
the  rule  in  the  class  of  cases  above  referred  to  does  not  ap- 
ply." The  rule,  to  wliich  counsel  thus  refers,  is  a  rule  of 
universal  application,  where  there  is  parol  testimony  tending 
to  support  the  finding,  and  we  can  not  make  this  case  an  ex- 
ception to  it. 

We  have  examined  the  testimonv :  there  was  evidence  tend- 
ing  to  support  the  finding  of  the  trial  court  in  every  material 
point.  There  was  no  error  in  overruling  the  motion  for  a 
new  trial.  The  judgment  of  the  court  below  ought  to  be 
affirmed.     Knoidton  v.  Meadenhall^  79  Ind.  422. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  affirmed,  at  the  costs  of  the  appellants. 


Wright  r.  Abbott. 

Practice. — Supreme  Court — Waiter. — Brief. — A  reason  assigned  as  acanse 
for  a  new  trial,  but  not  discussed  in  appellant's  brief,  is  considered  waived. 

Same. — Burden  of  Proof. — Open  and  Clot^. — Ihymenl.—A.  plea  of  payment  to 
an  action  on  account,  where  no  admission  of  the  plaintiff's  cause  of  ac- 
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tion  i6  made,  does  not  entitle  tiie  defendant  to  open  and  close  the  evi- 
dence and  argument  upon  the  trial,  tiie  burden  of  the  Issue  being  upon 
^le  plaintifi'. 

Same. — Ituttrv/Uion, — Sew  Tinal. — Amgnment  of  En'or, — An  assignment  of 
error  based  upon  the  overruling  of  a  motion  for  a  new  trial,  which  mo- 
tion assigned  as  a  cause  therefor,  ''  that  the  court  erred  in  refusing  the 
instruction  asked  for  by  defendant,"  is  too  general  to  be  considered  by 
the  Supreme  Court. 

•Same. — Pi-esumption. — WJiere  the  instructions  given  are  not  in  the  record, 
the  Supreme  Court  will  presume  that  other  instructions  asked  were  prop- 
erly refused. 

From  the  Cass  Circuit  Court. 

W.  Wright,   for  appellant. 
M,  D.  FansleVy  for  appellee. 

Franklin,  C. — Api>ellee  sued  appellant  before  a  justice 
of  the  peace,  on  an  account  for  work  and  labor.  Appellant 
filed  an  answer  of  payment.  There  was  a  trial  and  judgment 
before  the  justice  of  the  peace  in  favor  of  appellee,  for  $46.87. 
On  an  appeal  to  the  circuit  court  the  cause  was  tried  before  a 
jury,  and  there  was  a  verdict  and  judgment  rendered  in  favor 
of  appellee  for  $63.60. 

The  following  errors  have  been  assigned  in  this  court: 

1st.  In  refusing  to  grant  to  the  defendant  the  right  to  open 
and  close  the  testimony  and  the  argument. 

2d.  In  refusing  to  give  instructions  asked. 

3d.  In  overruling  the  motion  for  a  new  trial. 

The  first  error  is  not  the  subject  of  an  assignment  of  errors, 
but  should  be  stated  as  a  reason  in  the  motion  for  a  new  trial. 
The  second  error,  in  relation  to  instructions,  is  in  the  same 
condition. 

The  following  are  the  reasons  stated  for  a  new  trial : 

"  Ist.  The  verdict  of  the  jury  is  contrary  to  the  law  and 
evidence  in  the  case. 

"  2d.  The  court  erred  in  refusing  the  record  in  the  case  of 
Williams  v.  Wright ,  in  superior  court,  to  impeach  the  testimony 
of  John  and  Elizabeth  Williams  on  trial. 

"  3d.  The  court  erred  in  refusing  the  defendant  the  opening 
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and  closing  of  the  case  before  the  jury  on  the  plea  of  payment. 

*'  4th.  The  court  erred  in  refusing  the  instructions  asked 
for  by  the  defendant. 

*^  5th.  The  court  erred  in  suffering  the  plaintiff's  counsel 
commenting  to  jury  on  cases  before  tried,  and  not  in  evidence, 
after  defendant's  objection. 

"  6th.  The  verdict  of  the  jury  is  erroneous  in  damages." 

The  evidence  was  conflicting,  but  tended  to  support  the 
verdict,  and  it  was  not,  therefore,  contrary  to  the  evidence 
nor  the  law. 

The  6ecH)nd  reason  is  not  referred  to  by  appellant  in  his 
brief,  and  is,  therefore,  waived.  As  to  the  third  reason,  the 
cause  having  originated  before  a  justice  of  the  peace,  the  an- 
swer of  payment  contained  no  admission  of  plaintiff's  cause 
of  action ;  and,  without  any  evidence,  the  court  would  have 
been  bound  to  find  for  the  defendant.  The  burden  of  proof 
was,  therefore,  upon  the  plaintiff,  and  he  had  a  right  to  open 
and  close  the  testimony  and  argument  in  the  trial  of  the  cause. 
Sec.  324  of  the  Code ;  Judah  v.  Trustees  of  Mncennes  University y 
23  Ind.  272 ;  Baltimore,  etc.,  R.  R.  Co,  v.  Mc  Whinney,  36 
Ind.  436. 

There  was  no  error  in  refusing  to  grant  the  defendant  leave 
to  open  and  close  the  testimony  and  the  argument  of  the  cause. 

The  fourth  reason  is  too  general  to  require  consideration, 
nor  were  the  instructions  asked  signed  by  appellant  or  his 
counsel ;  and,  as  the  instructions  w^hich  were  given  are  not  in 
the  record,  we  must  presume  that  the  court  had  sufficiently 
instructed  the  jury,  and,  without  any  reason  being  shown  to 
the  contrary,  had  properly  rejected  the  instructions  asked. 
Freeze  v.  DePuy,  57  Ind.  188 ;  Coryell  v.  ^one,  62  Ind.  307 ; 
StoU  V.  8mUh,  70  Ind.  298 ;  Smith  v.  Kyler,  74  Ind.  575. 

Tl^ere  was  no  error  in  refusing  the  instructions  asked. 

The  fifth  reason  is  not  embraced  in' the  record,  bv  bill  of 
exceptions  or  otherwise. 

The  sixth  reason,  that  the  verdict  is  erroneous  in  damages, 
is  too  general  to  present  any  question  for  decision. 
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There  is  no  error  in  overruling  the  motion  for  a  new  trial. 
We  find  no  error  in  this  record. 

The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be  and  the  same  is  in  all 
things  affirmed,  with  costs. 

Opinion  filed  at  the  May  term,  1882. 

Petition  for  a  rehearing  overruled  at  the  November  term,  1882. 


No.  9413. 

Davis  v,  Davis. 

Husband  and  Wife. —  Wif^s  Pemywd  /Sfemces.— Before  the  act  of  1879  the 
personal  services  and  earnings  of  a  wife  belonged  to  the  husband. 

Same. — Promise  to  Wife, — Mainteiwxkce  of  Child  in  Family. — Where  a  man  and 
woman,  owning  adjoining  farms,  marry,  and,  dwelling  in  the  house  of 
the  wife,  live  upon  the  products  of  both  farms  indiscriminately,  main- 
taining as  a  member  of  their  family  a  grandchild  of  the  husband,  the 
wife  can  not  (after  the  death  of  the  husband)  maintain  an  action  against 
the  child's  father  upon  his  promise  made  to  her  to  pay  her  for  caring  for 

•     and  maintaining  the  child. 

Parent  and  Child. — Contract  wUh  Orandparent  for  CkMs  Maintenance  not 
Implied, — Where  a  child  is  taken  to  be  brought  up  in  the  family  of  its 
grandfather,  the  father,  without  express  promise,  is  not  liable  for  the 
child's  maintenance. 

From  the  Hendricks  Circuit  Court. 

/.  V.  Hadlei/j  E.  G.  Hogate  and  R,  B,  Blake,  for  appellant. 
L.  M,  Campbell  and  /.  T.  Burns,  for  appellee. 

Woods,  C.  J. — The  appellee  sued  tlic  appellant  upon  an  al- 
leged express  and  upon  an  implied  promise  to  pay  to  her  rea- 
sonable compensation  for  taking  the  "  custody  and  care  of 
Charles  Davis,  an  infant  son  of  the  appellant,  and  for  board- 
ing, nursing  and  clothing  him." 

The  appellant  answered  by  pleas  of  general  denial,  six  years' 
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limitation^  and  special  matter,  provable  under  the  general  de- 
nial.    Keply  in  general  denial. 

The  testimony  of  the  appellee  shows,  that,  in  1860,  being 
a  widow,  possessed  of  one  hundred  acres  of  land,  part  of  which 
was  under  cultivation,  she  married  James  Davis,  the  appel- 
lant's father,  who  owned  a  farm,  adjacent  to  hers,  of  near  three 
hundred  acres.  She  was  then  about  forty-one  years  old  and 
he  fifty-seven  or  more,  and  each  had  minor  children.  After 
the  marriage  they  lived  with  their  children  upon  her  land  un- 
til James  Davis  died;  hedied  December  7th,  1878.  In  March, 
1867,  the  wife  of  the  appellant  died,  leaving  an  infant  son 
about  one  year  old,  named  Charles.  Two  or  three  days  before 
the  death  of  his  mother,  the  child  had  been  taken  to  the  house 
of  the  appellee  and  her  husband,  and  remained  there  until 
June,  1880.  Immediately  after  the  funeral  of  his  wife,  the 
appellant  told  the  appellee  if  she  would  take  the  child  and 
take  care  of  him  he  would  pay  her  for  it.  She  accordingly 
did  board  him  and  care  for  him  for  more  than  thirteen  years, 
the  service  being  well  worth  $75  per  year  during  that  time. 
The  lands  of  the  appellee  and  her  husband  were  farmed  as 
one  farm,  the  family  living  in  the  house  of  the  appellee.  The 
boy  worked  some  on  the  place  aft;er  he  got  old  enough,  plow- 
ing corn,  carrying  in  wood,  helping  to  milk,  and  doing  such 
things  as  he  could  and  was  disposed  to  do.  His  clothing  was 
furnished  there  in  the  family.  The  appellee  had  poultry,  cows, 
and  orchard,  sold  apples,  butter  and  eggs,  and  bought  all  of 
the  clothing  for  the  boy  after  her  husband's  death.  His  father 
bought  nothing  for  him.  The  boy  lived  with  the  appellee, 
and  she  furnished  him  a  home  and  shelter  under  her  own  roof, 
and  kept  him  for  eighteen  months  after  James  Davis  died,  the 
boy  being  sick  with  catarrh  in  the  head  a  greater  part  of  that 
time,  under  the  doctor's  hands,  and  unable  to  go  to  school. 

The  appellant,  testifying  in  his  own  behalf,  denied  the 
promise  to  pay  for  the  care  and  nursing  of  the  boy,  and  of- 
fered other  testimony  besides  his  own  tending  very  strongly 
to  show,  but  denied  by  the  appellee,  that  during  the  last  sick- 


NOVEMBER  TERM,  1882.  159- 


Davis  V.  Davis. 


ness  of  the  mother,  the  appellee  being  present,  the  child  was 
given  by  the  mother,  the  appellant  consenting,  to  the  grand- 
&ther^  to  be  taken  an<l  reared  as  one  of  his  own  children,  and 
upon  this  understanding  and  agreement  the  child  was  taken, 
into  the  family  of  the  appellee  and  her  husband,  and  was  kej)t 
as  a  member  of  the  family  until  the  death  of  the  grandfather, 
when  the  appellant  proposed  to  take  him  to  his  own  home,, 
but,  at  the  request  of  the  appellee,  permitted  him  to  remain 
with  her,  awaiting  the  return  of  her  own  absent  son ;  and 
that  during  the  time  he  so  remained  with  the  appellee,  his 
work  and  services  to  her  were  worth  more  than  his  keeping. 

It  is  very  plain  upon  the  testimony  of  the  appellee  that 
there  was  no  cause  of  action  in  her  favor  for  anything  done 
or  furnished  for  the  boy  during  the  life  of  her  husband,  to 
whom,  if  to  any  one,  the  cause  of  action  belonged.  Baxter 
V.  Prickdfs  Adm'r,  27  Ind.  490;   Yopst  v.  Ydpst,  51  Ind.  61. 

Conceding  the  right  of  the  appellee  to  recover  for  the 
value  of  her  services  and  for  the  shelter  and  maintenance  of 
the  boy  after  her  husband's  death,  we  are  compelled  to  say 
that  the  damages  awarded,  to  wit,  $350,  are  excessive.  We 
are  also  of  opinion  that  the  instructions  complained  of  were 
erroneous  because,  if  for  no  other  reason,  not  applicable  to 
the  evidence.     They  were  as  follows : 

"  1st.  The  wife  of  the  defendant  had  no  power  under  the  law 
to  give  away  his  child  to  the  husband  of  the  plaintiff  or  to 
any  one  else,  and  such  an  agreement,  if  made,  did  not  deprive 
the  fether  of  the  right  to  its  custody,  nor  release  him  from 
his  obligation  to  maintain  it  during  its  minority. 

"  5th.  The  lands  of  a  married  woman  and  the  profits  thereof 
are  her  separate  property  under  the  law,  and  if  the  plaintiff 
maintained  the  child  of  the  defendant  in  whole  or  in  part 
from  the  proceeds  of  her  own  land,  under  a  contract  express  or 
implied  between  herself  and  the  defendant,  then  she  would  be 
entitled  to  recover  any  amount  due  for  the  same,  although  she 
were  married  during  part  of  the  time  of  rendering  the  service.*' 

This  last  instruction  is  plainly  objectionable  because  of  its 
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confusion  of  ideas — beginning  with  reference  to  maintaining 
the  child  from  the  products  of  the  appellee's  land  and  ending 
with  "rendering  the  service," — leaving  the  jury  free  to  allow 
for  the  service.  It  could  have  had  no  other  eflFect  in  this  case, 
as  there  was  no  evidence  that  the  appellee  furnished  to  the 
child  any  of  the  separate  products  of  her  own  land;  and  if  it 
was  meant  to  tell  the  jury  that,  under  the  circumstances  shown 
in  this  case — the  appellee  and  her  husband  occupying  the 
house  on  her  land,  but  farming  her  land  and  his  as  one  fiirm, 
mixing  the  products  indiscriminately — she  could  recover  for 
a  proportionate  part,  to  be  guessed  at  by  the  jury,  without 
any  evidence  what  that  part  was,  or  of  what  it  was  worth,  it 
was  just  as  clearly  wrong. 

As  to  the  first  instruction,  if  the  evidence  showed  a  giving 
of  the  child  to  the  grandfiither,  it  was  with  the  consent  or  the 
father,  and  th^  giving  was  as  much  his  act  as  that  of  the 
mother ;  and,  if  taken  and  kept  under  such  an  agreement,  there 
could,  of  course,  be  no  right  to  compensation  for  the  keeping. 
Indeed,  if  the  mother,  without  the  consent  of  the  appellant, 
had  given  the  child  to  the  grandfather,  and  he  had  taken  it  to 
bring  up  as  a  member  of  his  family,  he  would  have  had  no 
right  of  action  against  the  appellant  for  the  service  rendered, 
and  certainly  no  right  of  action  could  have  arisen  out  of  the 
transaction  in  favor  of  the  appellee. 

The  court,  perhaps,  meant  to  convey  the  idea  that,  notwith- 
standing such  giving  away  of  the  child  by  the  mother,  yet 
the  father's  duty  to  maintain  continued,  and  would  support 
his  subsequent  express  promise  to  pay  for  the  child's  mainte- 
nance; but,  from  the  instruction  as  given,  the  jury^was  likely 
to  have  understood  that  the  father's  duty  to  the  child  bound 
him  to  pay  for  its  support,  without  any  express  promise,  not- 
withstanding it  was  taken  under  the  supposed  agreement  with 
the  mother — which  clearly  is  not  the  law. 

Judgment  reversed,  with  costs  and  with  instructions  to 
jrraut  a  new  trial. 
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No.  7797. 
LOUTHAIX    ET  AL.  V,  MiLLER. 

Verdict. — Special  Findings, —  Practice. — Evidence. — An  inconsistency  be- 
tween a  general  verdict  and  the  answers  by  the  jury  to  special  questions 
of  fact,  which  will  justify  a  verdict  upon  the  latter  against  the  former, 
must  be  irreconcilable  in  view  of  the  plead ingis  alone,  without  reference 
to  the  evidence. 

Chattel  Mobtoage. — Consideraiion. — A  chattel  mortgage  to  secure  a  pre- 
existing debt  is  supported  by  a  sufficient  consideration,  except  as  against 
a  prior  equity. 

Same. — Fratul.— Question  of  Fact. — An  agreement  between  the  mortgagor  and 
mortgagee  of  a  chattel,  that  the  former  may  sell  the  chattel,  is  not,  as  a 
matter  of  law,  fraudulent,  but  tlie  question  of  fraud  is  one  of  fact  for 
the  jury. 

Written  Instrument. — Construction, — Instruction, — The  construction  of  a 
written  instrument  is  for  the  court,  and  when  by  the  face  of  the  instru- 
ment it  is  so  the  court  may  tell  the  jury  that  "  upon  its  face  it  purports 
to  be  executed  for  an  honest  purpose." 

Execution. — Levy. — Chattel  Mortgage. — Replevin. — The  sheriff  may,  by  rea- 
son of  the  statute,  R.  S.  1881,  section  722,  levy  upon  and  seize  property 
which  is  under  chattel  mortgage,  and  is  not  thereby  subject  to  an  action 
of  replevin  at  the  suit  of  the  mortgagee. 

From  the  Superior  Court  of  Cass  County. 

D.  C.  Justice  and  D.  B.  McConneU,  for  appellants. 
8,  T,  McConiiell  and  T.  J.  Tuley,  for  appellee. 

Elliott,  J. — This  is  an  action  of  replevin  prosecuted  by 
the  appellee  against  the  appellants. 

The  trial  was  by  jury,  and  resulted  in  a  verdict  for  the  ap- 
pellee. Interrogatories  were  propounded  to  the  jury,  and 
answers  made  to  them  as  follows : 

"  1st.  At  the  time  Heffner  executed  the  mortgage  in  con-i 
troversy,  did  not  Miller  execute  back  to  him  written  authority 
to  sell  the  articles  mortgaged,  and,  when  sold,  the  mortgage 
was  to  be  discharged,  as  to  the  articles  sold?     Ans.  Yes. 

"  2d.  Was  not  Miller  also  consenting  that  Heffner  should 
sell  any  of  the  articles  mortgaged  in  the  usual  retail  way,  replac- 
Vol.  85.— 11 
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iog  the  article  sold  with  another  of  like  character,  and  use  tho 
proceeds  as  he  saw  fit?     Ans.   No. 

"3d.  Did  Miller  ever  call  Heffner  to  an  account  for  tht- 
proceeds  of  the  sale  of  any  of  the  articles  mortgaged?  Ans. 
No. 

"4th.  Was  not  Heffner  to  have  control  of  the  stock,  to  sell 
it  in  the  usual  retail  way,  for  all  intents  and  purposes  of  his 
own?     Ans.    No. 

"  5th.  Was  not  Heffner,  by  the  terms  of  the  mortgage  and 
the  written  agreement  executed  at  the  time,  authorized  and 
empowered  to  retain  poasession  of  the  goods  mortgaged,  and 
sell  them,  discharged  of  the  mortgage,  without  limitation 
Ans.  No. 

"  6th.  Was  it  not  agreed  between  Heffner  and  Miller,  at  the 
time  of  the  making  of  the  mortgage,  that  Heffner  was  to  retain 
possession  of  the  property  and  sell  the  same,  in  the  usual  course 
of  trade,  at  retail,  and  apply  a  portion  of  the  proceeds  thereof 
to  the  payment  of  claims  not  mentioned  in  the  mortgage? 
Ans.  Yes." 

The  appellants  moved  for  judgment  on  the  answers  of  the 
jury,  notwithstanding  the  general  verdict.  This  motion  was 
overruled,  as  was  also  a  motion  for  a  new  trial,  and  judgment 
was  rendered  on  the  general  verdict. 

The  appellants  insist  that  they  are  entitled  to  judgment  on 
the  answers,  notwithstanding  the  general  verdict,  for  the  rea- 
son that  the  facts  found  show  the  mortgage  to  be  void.  It  is 
a  familiar  principle  that  judgment  will  be  given  on  the  an- 
swers to  interrogatories  only  in  cases  where  there  is  an  ir- 
reconcilable conflict  between  them  and  the  general  verdict. 
There  is  no  such  conflict  here.  For  anything  that  appears 
in  the  pleadings,  answers  or  verdict,  the  appellee's  title  may 
be  founded  upon  a  right  altogether  different  and  distinct  from 
that  created  by  the  mortgage  mentioned  by  the  jury  in  their 
answers.  Steimw  v.  City  of  Logansporty  76  Ind.  498.  There 
is,  therefore,  upon  the  fece  of  the  verdict  and  the  answers  no- 
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inconsistency,  much  less  an  irreconcilable  antagonism.  Ques- 
tions as  to  the  sufficiency  of  a  verdict  and  as  to  whether  there 
is  an  inconsistency  between  the  general  verdict  and  answers 
to  interrogatories  must  be  determined  from  the  face  of  the 
record. 

The  evidence  shows  that  the  appellee  claimed  title  through 
a  chattel  mortgage  executed  to  him  by  Nathan  Heifner,  and 
that  the  appellants  claimed  it  under  executions  issued  against 
the  mortgagor. 

It  is  insisted,  that,  as  the  mortgage  was  executed  to  secure 
a  pre-existing  debt  whirh  Heffner  owed  the  appellee,  it  is  not 
supported  by  a  sufficient  consideration,  and  we  are  referred  t<y 
BuBenbarke  v.  Ranieif,  53  Ind.  499 ;   Gilchrist  v.  Gough,  63- 
Ind.  576 ;    Davis  v.  Newcomby  72  Ind.  413.     We  do  not  re- 
gard the  cases  as  declaring  the  doctrine  for  which  appellants 
contend.     We  understand  them  to  hold  that  a  pre-existing* 
debt  is  not  such  a  consideration  as  will  make  a  purchaser  a 
bona  fide  one  in  such  a  sense  as  to  cut  off  prior  equities;  but. 
we  do  not  understand  them  to  hold  that  an  antecedent  debt 
may  not  constitute  a  valuable  consideration.     We  have  no 
doubt  that  an  antecedent  debt  is  a  valuable  consideration,  and 
that  it  will  support  a  mortgage  or  other  contract.     HewiU  v* 
Powers,  84  Ind.  295;  Jones  Chattel  Mortg.,  section  81. 

The  mortgage  is  said  to  be  fraudulent,  for  the  reason  that 
there  was  an  agreement  between  the  mortgagor  and  mortga- 
gee that  the  former  might  sell  the  mortgaged  property ;  but 
this  position  can  not  be  maintained.     It  is  now  well  settled,' 
that  in  such  cases  as  the  present  the  question  of  fraud  is  one- 
of  fact  for  the  jury,  and  not  one  of  law  to  be  decided  by  the 
court.     Morris  v.  fUerUy  80  Ind.  227 ;    McLav^hlin  v.  Ward^ 
77  Ind.  383;    Lochvoody.Harditu/,  79  Ind.  129;    Bosey.. 
Colter,  76  Ind.  590. 

The  court  told  the  jury  in  one  of  its  instruction^,  that "  the- 
mortgage  upon  its  face  purports  to  be  executed  for  an  honest 
purpose,"  and  committed  no  error  in  making  this  statement. 
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The  construction  of  written  instriunents  is  a  matter  for  the 
<'ourt,  and  it  does  no  wrong  in  informing  the  jury  of  the  ef- 
fect of  the  language  used  in  the  instrument  in  eases  where 
there  is  no  question  as  to  its  execution,  and  no  dispute  as  to 
what  provisions  it  contains. 

We  think  the  judgment  must  be  reversed,  for  the  reason 
that  it  was  not  shown  that  the  appellants  had  to rtiously  seized 
or  unlawfully  detained  the  property  in  controversy.  Appel- 
lee's claim  to  the  property  rested  entirely  on  the  mortgage  ex- 
ecuted to  him  by  Heflfner,  and  the  right  conferred  by  this 
mortgage  did  not  preclude  the  execution  plaintiffs  from  levy- 
ing upon  and  taking  possession  of  the  property.  The  lien  of 
the  mortgage  is  not,  to  be  sure,  destroyed  by  such  levy,  but 
the  interest  of  the  mortgagor  is  covered  by  it.  It  has  been 
held  in  many  cases  that  property  embraced  in  a  chattel  mort- 
gage may  be  levied  upon  and  taken  into  the  possession  of  the 
sheriff  under  executions  against  the  mortujagor.  Hackleman 
V.  Goodman,  75  Ind.  202 ;  Manns  v.  Brookxnlte  NaCl  Bank,  73 
Ind.  243 ;  Olds  v.  Andrews,  66  Ind.  147  ;  Raymond  v.  Parisho, 
70  Ind.  256 ;  Sparks  v.  Gonipton,  70  Ind.  393 ;  Mobley  v.  Letts, 
€1  Ind.  11 ;  Heimberger  v.  Boyd,  18  Ind.  420;  Sehrader  v. 
Wolflm,  21  Ind.  238  ;  kdener  \\  Bible,  43  Ind.  230.  In  Heim- 
berger V.  Boyd,  supra,  it  was  said :  *^And,  as  we  construe  the 
statute  above  recited,  it  makes  such  right  of  redemption  a 
leviable  interest  which  may  be  sold  on  execution.  It  follows, 
the  sheriff  had  a  perfect  right  to  seize  and  possess  the  prop- 
erty, preparatory  to  the  sale  of  the  mortgagor's  interest.  Stief 
V.  Hart,  1  Comstock,  20.  And  the  statute,  as  we  have  seen, 
effectively  protects  the  rights  of  the  mortgagee,  by  w^ithholding 
possession  from  the  purchaser,  at  such  sheriff's  sale,  until  he 
complies  with  the  conditions  of  the  mortgage." 

Judgment  reversed. 
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No.  9706. 

Pittsburgh,  Cincinnati  and  St.  Louis  Railway  Com-  

PANY  I'.  Sponier.  1^_^i 

Nfxjligence, — Evidence. — In  an  action  against  a  railroad  con  pany  for 
placing  a  hand-car  upon  a  public  highway,  in  consequence  of  f  hich  the 
plaintiff  was  injured  while  passing  over  the  highway  at  nigh  ,  evidence 
tending  to  show  that  the  defendant's  servants,  while  execut'  g  the  law- 
ful orders  of  the  defendant,  negligently  left  the  car  on  the  .ighway,  is 
admissible. 

Same. — Personal  Injury. — Mea«u.rt  of  Damages. — In  a  suit  for  personal  in- 
jury, resulting  from  negligence,  the  jury  should  consider  the  bodily  pain* 
and  sickness,  the  extent  of  permanent  disability,  and  the  anxiety  and 
distress  of  mind  fairly  caused  by  the  injury. 

Same. — Excessive  Damages. — An  old  lady  aged  sixty- two,  by  the  defend- 
ant's negligence,  without  intention,  was  injured  by  having  the  bones  of 
an  arm  broken,  which  resulted  in  a  protracted  effort  at  cure,  without 
success,  so  that  she  could  never  again  perform  her  usual  doipestic  duties. 

Heid,  that  a  verdict  for  $2,500  damages  was  not  so  excessive  as  to  justify 
a  new  trial. 

Instructions. — Evidence. — An  instruction  wliich  recites  a  part  of  the  evi- 
dence, and  tells  the  jury  that,  if  they  believe  it,  then  the  act  complained 
of  was  not  the  act  of  the  defendant,  ought  not  to  be  given,  if  there  was 
other  evidence  upon  the  same  poitit  consistent  with  that  recited,  which 
tended  to  show  that  the  act  was  that  of  the  defendant. 

Same. — It  is  not  error  to  refuse  a  correct  instruction  if  its  substance  be 
given  in  another  form. 

Same. — Verbal  omissions  and  errors  in  an  instruction,  which  impair  its 
literal  accuracy,  but  can  not  be  supposed  to  mislead  the  jury — e.  g., 
omitting  to  specify  a  certain  time,  which  is  nevertheless  clearly  im- 
plied— do  not  constitute  an  available  objection. 

Same. — The  court  may  properly  state  to  the  jury  that  there  was  evidence 
tending  to  prove  a  given  fact ;  it  may  even  recapitulate  the  evidence  and 
say  what  it  conduces  to  prove,  if  the  jury  be  also  told  that  they  must 
determine  for  themselves  what  it  does  really  establish. 

New  TRiAii. — Surpri^. —  Witness. — It  is  not  ordinary  prudence  to  rely  upon 
the  unsworn  statement  of  an  adversary's  witness  as  to  what  will  be  his 
testimony ;  and  surprise  resulting  from  such  reliance,  whereby  a  party 
goes  to  trial  without  witnesses  to  prove  the  real  truth,  is  not  cause  for- 
a  new  trial. 

From  the  Porter  Circuit  Court. 
N.  0.  Rossy  for  appellant. 
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BiCKNELL,  C.  C. — TIlis  suit  was  commenced  in  the  Lake 
'Circuit  Court  and  was  taken  to  the  Porter  Circuit  Court  by 
•change  of  venue. 

It  was  brought  by  John  Sponier  and  Catherine,  his  wife, 
for  injuries  sustained  by  Catherine  by  the  wrongful  act  of  the 
'defendant  in  placing  a  hand-car  on  a  bridge,  which  was  part 
•of  a  highway  crossing  a  ditch  within  the  limits  of  the  defend- 
ant's right  of  way. 

The  complaint  alleged  that  the  defendant,  on  a  dark  night, 
negligently,  wrongfully,  unlawfully  and  wilfully  put  the  hand- 
car on  the  bridge,  so  that  a  team  could  not  pass  over  the  bridge, 
and  that  the  plaintiffs  were  travelling  along  the  highway  in 
a  two-horse  wagon,  without  notice  of  the  obstruction,  and  un- 
able to  see  it  because  of  the  darkness,  and  that,  in  trying  to 
drive  over  the  bridge,  their  wagon,  without  any  fault  of  theirs, 
struck  the  hand-car,  and,  with  the  plaintiffs,  was  thrown  off 
the  bridge,  breaking  an  arm  and  dislocating  a  shoulder  of  the 
plaintiff  Catherine,  and  producing  internal  injuries  by  which 
she  was  confined  to  her  bed  for  six  months,  and  permanently 
disabled  from  attending  to  her  |;^ousehold  duties,  to  the  dam- 
age of  the  plaintiffs  $3,000. 

The  suit  was  dismissed,  on  plaintiff's  motion,  as  to  John 
Sponier.     The  defendant  answered  in  two  paragraphs: 

1.  The  general  denial. 

2.  As  to  the  permanent  injuries,  that  they  were  the  result, 
-exclusively,  of  said  Catherine's  gross  negligence  in  £iiling  to 
take  proper  care  of  herself. 

There  was  a  reply  in  denial  of  said  second  paragraph.  A 
jury  returned  a  verdict  for  the  plaintiff  with  $2,500  damages. 
The  defendant's  motion  for  a  new  trial  was  overruled,  judg- 
ment was  rendered  on  the  verdict,  and  the  defendant  appealed. 
The  error  relied  on  is  overruling  the  motion  for  a  new  trial. 
The  reasons  assigned  for  such  motion  were : 

1.  Permitting  the  plaintiff  to  ask  George  Foster,  and  in 
permitting  him  to  answer,  the  following  question:  "What 
.did  vou  do,  in  the  fall  of  1879,  with  reference  to  clearing  off 
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the  right  of  way  of  rubbish  and  dry  grass  by  fire  ?  "  His  an- 
swer was,  "  I  burnt  oflF  some  ties  and  rubbish  and  dry  grass ; 
I  got  orders  to  do  it  every  fall  from  tlie  railroad  company." 

There  had  been  testimony  tending  to  show  that  the  bridge 
was  on  a  public  highway  which  crossed  the  railroad;  that 
there  was  a  ditch  on  each  side  of  the  railroad  within  the  limits 
of  the  defendant's  right  of  way ;  that  tlie  right  of  way  was 
100  feet  wide;  that  said  ditches  were  from  four  to  six  feet 
deep,  and  were  crossed  by  plank  bridges  about  fourteen  feet 
wide;  that  the  railroad  was  six  feet  higher  than  the  level 
ground  on  each  side,  and  that  there  wa*<  grass  growing  on  each 
side  of  the  right  of  way,  and  that  the  defendant  had  made  the 
bridges  about  sixteen  years  before,  and  had  always  kept  them 
in  repair  until  the  last  spring,  when  the  township  trustee  took 
charge  of  them ;  that  George  Foster  was  the  defendant's  sec- 
tion boss  for  that  part  of  the  railroad,  and  had  charge  of  the 
hand-car,  which  he  kept  at  the  place  where  he  lived. 

It  was  e()mp(»t<*nt  for  the  plaintiff  to  show  that  Foster's  duty 
was  to  burn  off  the  dry  grass  and  rubbish  on  the  right  of  way, 
to  prevent  fire  from  sparks  spreading  over  to  the  grass  lands 
on  each  side,  and  then  to  show  that,  in  the  performance  of 
that  duty,  he  or  his  hands  had  negligently  letl  the  hand-ear 
in  the  highway,  and  partly  on  the  bridge. 

There  was  no  error  in  permitting  said  question  and  answer. 

The  second  reason  for  a  new  trial  is  the  refusal  bv  the  court 
of  instructions  Nos.  2  and  4,  asked  for  bv  defendant.  No.  2 
was  as  follows : 

"2.  If  you  find  that  George  Foster  was  a  section  foreman 
on  defendant's  road,  and  had  charge  of  the  hand-ear  that 
eaused  the  injury,  and  tliat  Jacob  Moss,  one  of  the  section  men 
who  worked  under  him,  went  with  John  Triner  and  his  em- 
ployees, after  working  hours,  and  after  said  Moss  had  quit 
working  for  defendant  for  that  dav,  and  placed  the  hand-ear 
in  the  highway  as  complained  of,  while  assisting  John  Triner 
to  burn  off  the  right  of  way  to  protect  his  hay,  said  Moss 
would  not  be  then  in  the  service  of  the  defendant,  nor  would 
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defendant  be  liable  for  his  act  in  placing  or  assisting  to  place 
said  hand-car  upon  the  highway." 

The  question  here  was,  whether  the  hand-car  wa.s  in  charge 
of  the  section  boss  and  his  hands,  or  in  charge  of  John  Triner  ; 
this  was  a  question  of  fact  to  be  determined  by  the  jury  upon 
all  the  evidence ;  whether  the  grass  was  burned  at  night,  after 
ordinary  working  hours,  was  not  material,  if  it  was  done  under 
the  direction  of  the  section  boss,  in  fulfilment  of  his  duty  to 
the  defendant.  It  would  have  been  error  to  tell  the  jury  that, 
if  the  facts  stated  in  this  instruction  were  proved,  "  said  Moss 
would  not  be  in  the  service  of  the  defendant,"  because,  not- 
withstanding such  facts,  the  other  evidence  might  satisfy  the 
jury  that  the  work  was  really  done  by  the  section  boss,  and 
that  he  directed  Moss  to  take  the  hand-car  and  do  it ;  the  sec- 
tion boss  had  testified  that  he  burned  off  that  rubbish  and  drv 

» 

grass  under  the  order  of  the  defendant.  There  was  no  error 
in  refusing  this  instruction. 

Instruction  No.  4,  asked  for  by  defendant,  was  as  follows: 

"One  of  the  important* questions  is,  whether  the  defend- 
ant, by  its  agents  or  employees,  placed  the  hand-car  that  caused 
the  injurj%  in  the  highway?  The  plaintiff  alleges  it  did;  the 
defendant  denies  it  ;;^  this  puts  the  burden  of  proof  to  estab- 
lish that  fact,  by  a  preponderance  of  the  evidence,  upon  the 
plaintiff,  and  if  you  find  that  the  proof  is  equally  balanced  on 
this  question,  then  you  should  find  for  the  defendant." 

There  was  no  error  in  refusing  this  instruction,  because  the 
court  gave  other  instructions  upon  the  same  subject  equally 
favorable  to  the  defendant,  as  follows : 

The  court,  in  its  first  instruction,  after  stating  the  three  es- 
sential questions  of  fact  in  the  case,  one  of  which  was,  "Did 
the  defendant  put  the  hand-car  on  the  bridge  as  charged?'^ 
told  the  jury,  that  "  these  issues  are  made  by  the  plaintiff,  and 
the  law  is  that  she  must  prove  each  material  allegation  of  her 
complaint  by  a  preponderance  of  the  evidence."  Afl«r  tell- 
ing the  jury  that  they  can  not  find  for  the  plaintiff  without  a 
preponderance  of  evidence  in  her  favor,  upon  a  stated  ques- 
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tion,  it  would  be  mere  surplusage  to  add,  if  there  is  no  pre- 
ponderance you  should  find  for  the  defendant.  Blizzard  v. 
Applegate,  77  Ind.  516. 

The  third  reason  for  a  new  trial  is,  that  the  court  erred  in 
giving  instructions  Nos.  2,  3  and  4. 

The  second  instruction  is  as  follows : 

"Second.  A  railroad  company  is  liable  for  the  acts  of  it« 
employees  or  servants,  done  in  the  prosecution  of  the  com- 
pany's business  and  within  the  scope  of  the  authority  given 
them.  And  so  one  of  the  important  questions  you  are  called 
on  to  decide  is,  whether  the  defendant,  by  its  agents  or  em- 
ployees, placed  the  hand-car  that  caused  the  injury  on  the 
highway  ?  The  true  test  is  not  the  form  of  the  employment, 
whether  by  the  day  or  by  the  month,  but  whether  the  men, 
who  left  the  car  on  the  highway,  were  under  the  control  and 
direction  of  the  defendant,  so  that  they  were  its  servants,  and 
not  the  servants  of  another." 

The  objection  made  to  this  instruction  is  that  the  words^ 
"  were  under  the  control  and  direction  of  the  defendant," 
were  misleading,  because  not  confined  to  the  time  of  the  act 
done,  nor  to  an  act  within  the  scope  of  the  employment. 
This  objection  can  not  be  sustained  ;  the  instruction  clearly 
refers  to  no  other  time  than  the  time  of  the  act  done,  and  to 
no  other  business  than  the  business  of  the  company,  within 
the  scope  of  the  employment  of  the  servants. 

The  third  instruction  given  by  the  court  is :     . 

"Third,  Evidence  has  been  introduced  tending  to  prove 
that  one  Foster  had  charge  of  a  section  of  the  defendant'^ 
road,  extending  over  the  place  of  the  injury,  and  that  he  was 
charged  with  the  duty  of  burning  off  the  dry  grass  and  rub- 
bish along  the  right  of  \yay,  at  such  times  and  under  such 
circumstances  as  he  thought  best  and  proper  for  doing  such 
work;  and  that, at  the  time  of  the  injury,  one  or  more  men 
under  his  charge  as  section  men,  together  with  others  not  un- 
der his  control,  took  the  car  from  Schererville  to  the  place 
of  the  alleged  injury,  and  there  put  it  off  in  the  highway 
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while  they  were  engaged  in  burning  off  the  defendant's  right 
of  way,  by  reason  of  which  the  injury  occurred.  On  this  I 
instruct  you,  that  if  you  find  from  the  evidence  that  the  de- 
fendant, by  its  section  boss  or  those  under  his  charge,  were 
at  the  time  engaged  in  the  business  of  burning  off  dry  grass 
on  its  riglit  of  way,  and  that  tliis  work  was  required  by  the 
defendant  from  such  section  boss  under  his  general  employ- 
ment, and  at  the  time  of  the  injury  he,  or  those  under  his 
direction,  were  engaged  in  performing  such  work,  then  the 
presumption  arises  that  he  was  acting  under  the  instructions 
of  the  defendant,  and  the  burden  of  proof  would  be  on  the 
defendant  to  show  that  they  were  not  so  acting.'' 

The  objection  to  this  charge  is  that  the  court  had  no  right 
to  say  what  the  evidence  tended  to  prove.  The  language  of 
the  court  is,  "  there  was  evidence  tedding  to  prove  "  and  "  if 
you  find  from  the  evidence."  The  court  had  a  right  to  do 
more  than  that ;  it  might  have  recapitulated  the  evidence  and 
have  stated  what  it  might  conduce  to  prove,  leaving  its  weight 
to  be  determined  by  the  jury.  Ball  v.  (7o.r,  7  Ind.  453,  458. 
The  court  has  no  right  to  say  what  the  testimony  proves,  nor 
to  assume  that  anything  is  proved,  but  may  say  that  "  there 
was  testimony  tending  to  prove,"  when  the  jury  are  distinctly 
told,  as  they  were  in  this  case,  that  they  must  determine  for 
themselves  what  actually  was  proved.  There  was  n^ally  no 
conflict  as  to  any  of  the  matters  which  this  instruction  stated 
the  evidence  tended  to  prove ;  so  that  the  instruction,  even  if 
erroneous,* could  have  done  no  harm. 

It  is  also  objected  that  the  latter  part  of  this  instruction 
told  the  jury  that  the  burden  of  proof  in  the  case  was  changed 
from  the  plaintiff  to  the  defendant;  but  that  is  not  the  mean- 
ing of  the  language;  the  statement  is  that,  if  the  jury  should 
find  from  the  evidence  certain  specified  facts,  they  might  infer 
that  the  work  was  done  under  the  instructions  of  the  d^end- 
ant,  unless  such  presumption  was  overcome  by  the  testimony 
on  behalf  of  the  defendant.  The  substance  of  it  is,  not  that 
the  burden  of  proof  in  the  cause  is  changed  from  the  plaintiff 
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to  the  defendant,  but  that,  where  the  plaintiff  ^s  evidence  makes 
out  a  prima  facie  case,  that  is  sufficient,  unless  it  is  destroyed 
by  the  defendant's  evidence.  Meikel  v.  State  Havings  InstihUuyfi, 
36  Ind.  355,  359 ;  Hayes  v.  Fitch,  47  Ind.  21 ;  Fay  v.  Burditt, 
81  Ind.  433, 443.  There  was  nothing  in  this  instruction  apt 
to  mislead  the  jury,  or  warranting  the  reversal  of  the  cause. 
Browning  v.  Hight,  78  Ind.  257 ;  Backus  v.  Qallentine,  76 
Ind.  367. 

The  fourth  instruction  given  by  the  court  was : 

"  Fourth.  If  you  find  for  the  plaintiff  you  will  be  required 
to  determine  the  amount  of  her  damages.  On  this  subject  I 
instruct  you  that,  in  estimating  the  damages,  you  will  consider 
her  bodily  pain  and  suffering  occasioned  by  the  injury,  or  any 
sickness  resulting  from  the  injury  ;  and,  in  case  you  find  that 
the  plaintiff  has  not  yet  recovered  from  her  alleged  injuries, 
or  that  by  such  injury  she  has  to  any  extent  been  permanently 
disabled,  then  you  should  take  such  facts  also  into  considera- 
tion in  estimating  her  damages,  to  which  you  may  add  such 
an  amount  as  you,  in  the  exercise  of  a  sound  discretion,  may 
think  will  be  a  just  compensation  for  her  anxiety  and  distress 
of  mind,  as  are  fairly  and  reasonably  the  plain  consequences 
of  the  injury  complained  of." 

There  was  no  error  in  this  instruction.      Wright  v.  Compton,    * 
53  Ind.  337 ;  City  of  Indianapolis  v.  H>cott,  72  Ind.  1 96.  The  in- 
structions taken  together  very  fully  and  fairly  stated  to  the  jury 
the  law  applicable  to  the  evidence.     Colee  v.  State,  75  Ind.  511. 

The  fourth  cause  for  a  new  trial  was  surprise  on  the  trial, 
which  ordinary  prudence  could  not  guard  against. 

It  appears  that  some  agent  of  the  defendant  had  been  in 
conimunication  with  one  of  the  plaintiff's  witnesses,  and  had 
procured  from  him  a  written  statonient  of  what  his  testimony 
would  be ;  the  statement  was : 

"John  Triner  sent  me  to  George  Foster,  section  foreman, 
to  get  the  hand-car  and  go  along  with  them,  or,  if  he  could 
not  go,  he  should  let  us  have  it." 

The  witness,  when  sworn,  testified :     "  John  Triner  sent 
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me  down  to  find  out  whether  Foster  was  going  to  burn  oft* 
the  right  of  way ;  Moss  went  by  Foster's  orders ;  Foster  told 
Moss  to  go  down  to  burn  off  the  right  of  way ;  I  did  not  ask 
for  the  car  for  Trincr."  Being  shown  the  statement,  which 
the  defendant's  agent  had  procured  him  to  sign,  he  said :  **  I 
signed  this  paper;  I  heard  it  read  before  I  signed  it;  it  was 
not  read  to  me  as  it  reads  now ;  the  paper  was  read  to  me 
Svhether  he  was  going  to  burn  off  the  right  of  way.'" 

In  support  of  this  c^use  for  a  new  trial,  it  was  shown  by 
affidavit  that  the  facts  contained  in  the  written  statement  coukl 
be  proved  by  the  testimony  of  Jacob  Moss,  who  was  absent 
in  Iowa  or  Minnesota ;  and  that  the  defendant's  attorney,  re- 
lying on  said  written  statement,  went  into  trial  without  ask- 
ing for  a  continuance  on  account  of  the  absence  of  Moss,  and 
that  the  defendant  could  prove  by  Moss  that  he  was  not  sent 
by  Foster,  but  went  with  Triner  and  his  men  to  help  them. 

It  has  been  held,  that,  as  a  general  rule,  neither  party  is  en- 
titled to  a  new  trial  because  he  was  surprised  by  the  testimony 
of  the  adverse  party ;  Cummins  v.  Waldcn^  4  Blackf.  307 1 
Travis  y.  Barkhurst^  4lnd.  171 ;  nor  because  he  was  surprised 
by  the  testimony  of  his  own  witness.  Gnieter  v.  Fmvler,  7 
Blackf.  554;  Ruger  v.  Biuic/an,  10  Ind.  451 ;  Guard  v.  Risk,. 
11  Ind.  156;  Brovmlee  v.  Kenneipp,  41  Ind.  216. 

In  Todd  v.  State,  25  Ind.  212,  however,  a  new  trial  was 
granted,  where  the  defendant  was  surprised  because  his  own 
witness  stated  on  the  trial  facts  contrary  to  what  he  had  pre- 
viously stated  to  defendant's  counsel. 

And  it  has  been  held,  that  where  a  party  to  a  suit,  in  order 
to  influence  the  action  of  his  adversary,  tells  him  that  certain 
facts  will  not  be  controverted  on  the  trial,  and  the  latter  re- 
lies on  such  statement,  and  omits  to  produce  witnesses  to  prove 
such  facts,  he  may  be  entitled  to  a  new  trial  on  the  ground  of 
surprise  which  ordinary  prudence  could  not  guard  against. 
Haynes  v.  StaJtey  ex  rd.,  45  Ind.  424.  But  it  is  not  ordinary  pru- 
dence to  rely  on  the  unsworn  statement  of  your  adversary's 
witness,  as  to  what  he  will  testify  at  the  trial. 
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Besides,  in  this  case  it  does  not  appear  that  if  the  witness, 
on  the  trial,  had  sworn  to  the  alleged  previous  statement,  the 
result  of  the  trial  would  have  been  thereby  changed.  Cox  v. 
JIuichings,  21  Ind.  219.  And  the  statement  was  not  proved  as 
alleged ;  the  witness  denied  that  he  had  made  such  a  statement. 
There  was  no  cause  for  a  new  trial  on  the  ground  of  surprise. 

The  sixth  and  seventh  causes  for  a  new  trial  are,  that  the 
verdict  was  not  sustained  by  sufficient  evidence,  and  is  con- 
trary to  law.  The  appellant,  in  his  brief,  confines  his  argu- 
ment to  the  question  of  the  sufficiency  of  the  evidence.  There 
was  evidence  tending  to  sustain  the  verdict;  therefore,  it  can 
not  be  disturbed  here.     Becker  v.  Denmure,  78  Ind.  147. 

The  only  remaining  cause  for  a  new  trial  is  excessive 
damages. 

The  evidence  shows  a  case  of  negligence  not  combined  with 
intentional  wrong.  The  jury  gave  $2,500  damages,  of  which 
$500  were  allowed  for  physical  and  mental  injury,  and  $2,000 
for  permanent  disability.  The  plaintiff  at  the  time  of  the  in- 
jury was  sixty-two  years  old ;  the  only  permanent  disability 
proved  was  a  disability  to  do  ordinary  household  work.  The 
plaintiff  testified,  ^'I  did  my  own  housework  before  the  acci- 
dent ;  I  can  not  do  it  now,  except  to  hold  a  little  child  in  my 
lap.^'  Dr.  Jones  testified :  "  Owing  to  old  age  and  previous 
sickness^  the  broken  bones  of  the  arm  did  not  readily  unite, 
and  it  was  necessary  to  keep  the  bandages  on  tight  for  a  long 
time,  and  the  arm  became  very  much  withered,  as  it  now  ap- 
pears ;  it  will  never  become  well  again ;  she  will  never  be 
able  to  do  housework  with  it.^' 

In  general,  courts  will  not  interfere  with  the  verdict  of  a 
jury,  on  the  ground  of  excessive  damages,  unless  the  damages 
are  so  great  as  to  appear  at  first  blush  to  be  outrageous ;  or 
such  as  indicate  that  they  were  the  result  of  partiality  or 
prejudice,  and  not  of  deliberate  judgment.  Farman  v.  Lau- 
maUy  73  Ind.  568.  The  jury  has  a  very  broad  discretion  on 
the  subject  of  damages.  City  of  Delphi  v.  Lmoery,  74  Ind.  520 
(39  Am.  B.  98).     It  is  the  judgment  of  the  jury,  and  not  the 


174 


SUPREME  COURT  OF  INDIANA, 


McClain  c.  Sullivan  ei  al. 


judgment  of  the  court,  which  is  to  assess  the  damages  in  actions 
for  personal  torts  and  injuries.  OA/o,  etc.,  R,  W.  Go,  v.  CoUamf 
73  Ind.  261  (38  Am.  R.  134).  We  can  not  disturb  the  judg- 
ment on  the  ground  of  excessive  damages.  Baliimore,  etc., 
E.  W.  Co.  V.  Pixley,  61  Ind.  22.  The  judgment  ought  to  be 
affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing- 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant. 
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■Redemption. — Judgment — Mortgage. — Priority  (/  Liens, — Merger, — Convaf- 
ance, — Assignment,'  -judgment  Creditor. — A.,  owning  certain  peal  estate,^ 
mortgaged  it  to  B.,  and  then  conveyed  it  to  C,  after  which  C.  mortgaged 
it  to  D.,  and  thereafter  £.  recovered  two  judgments  against  G.  which  be- 
came liens  upon  the  land ;  E.  purchased  the  land  upon  the  first  judg- 
ment rendered,  obtained  a  deed  and  conveyed  the  land  to  F.,  who  there- 
after redeemed,  under  the  act  of  June  4th,  1861,  from  a  sale  made  upon 
the  mortgage  executed  to  B.,  and  who  paid  taxes  accrued  upon  the  land, 
then  brought  an  action  to  have  a  lien  declared  upon  the  land  as  against 
D.,  the  second  mortgagee,  for  the  amount  of  money  paid  in  redemption 
of  the  property  from  the  sale  of  B.,  and  for  the  amount  paid  for  taxes. 

Heid^  that  the  lien  of  E.,  by  virtue  of  his  second  judgment,  was  not  merged 
in  the  legal  title  acquired  by  his  purchase  under  the  first  judgment,  and 
that  notwithstanding  the  title  thus  acquired  he  was  still  a  judgment 
creditor  and  entitled  to  redeem  tiie  property  from  such  foreclosure  sale. 

Held^  also,  that  the  conveyance  of  the  property  thereafter  by  E.  to  F.  op- 
erated as  an  assignment  of  said  judgment,  and  that  F.  was  thereafter 
authorized  to  redeem  from  such  sale. 

Held,  also,  that  the  lien  acquired  by  the  redemption  was  prior  to  the  lien 
of  D.,  the  second  mortgagee,  though  his  lien  was  prior  to  the  lien  of  the 
judgment  by  virtue  of  whicl^  the  redemption  was  made.   . 

Practice. — Judgment, — Exception.  —  Recital  by  Clerk,  —  The  recital  of  the 
clerk,  following  the  entry  of  a  judgment,  that  objection  was  made  and 
exception  taken  to  the  rendition  thereof,  is  not  sufficient  to  present  any 
question  concerning  the  decree  in  the  Supreme  Court. 

From  the  Superior  Court  of  Marion  County.- 
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A.  F.  Denny  and  L,  D.  McClainy  for  appellant. 
J".  B.  Mam  J  for  appellees. 

Best,  C. — This  action  was  brought  by  the  appellee  Samuel 
Sullivan,  to  enforce  a  lien  upon  the  premises  in  the  complaint 
described,  for  taxes  paid  and  for  money  expended  in  the  re- 
demption of  such  property  from  a  foreclosure  sale,  against 
Mary  McCIain,  a  subsequent  mortgagee,  and  against  his  co- 
appellees  as  subsequent  lien-holders. 

The  fects  out  of  which  this  controversy  arises  are,  briefly,, 
these:  On  the  17th  day  of  May,  1873,  Emily  J.  Connelly, 
who  was  then  the  owner  of  the  real  estate  in  the  complaint 
described,  executed  a  mortgage,  in  which  her  husband  joined, 
to  Jonathan  M.  Ridenour,  to  secure  three  notes  of  $200  each, 
payable  respectively  in  one,  two  and  thrce  years  from  that 
time ;  on  July  28th,  1873,  Emily  J.  Connelly  and  husband 
conveyed  the  real  estate  to  William  R.  McClain,  who,  on  the 
4th  day  of  June,  1875,  executed  a  mortgage  upon  it  to  Mary 
McClain,  his  mother,  to  secure  a  note  of  $2,715,  payable  five 
years  from  that  time;  on  November  10th,  1875,  Isaiah  J. 
Shafer  recovered  a  judgment  for  $228  against  William  R. 
McClain;  and  on  the  7th  day  of  December,  1875,  said  Sliafer 
recovered  a  judgment  against  said  McClain  for  $230.72,  both 
of  which  became  liens  on  said  property  at  the  time  of  their 
rendition;  on  the  18th  of  December,  1875,  said  property  was 
duly  sold  upon  the  first  judgment  so  recovered  by  said  Shafer, 
and  was  purchased  by  him  for  $261.39;  on  the  19th  of 
April,  1876,  William  S.  Hubbard,  assignee  of  Jonathan  M. 
Ridenour,  brought  an  action  to  foreclose  the  mortgage  made 
to  Ridenour,  making  Mary  McClain  a  defendant,  and  alleging 
in  his  complaint  that  "she  claimed  to  hold  a  mortgage  upon 
said  real  estate  for  $2,715,  dated  June  4th,  1875,  and  which, 
if  a  lien,  at  all,  is  junior  and  subordinate  to  the  plaintiff^s 
claim,  and  that  she  had  no  such  lien  ;  and  that  the  pretended 
mortgage  was  fraudulent."  Mary  McClain  was  served  with 
process,  de&ulted,  and,  on  the  8th  of  May,  1876,  the  mortgage 
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wa.s  foreclosed  for  $495.20,  and  it  was  adjudged  that  Mary 
McClain  "  had  no  interest  in  or  lien  upon  said  real  estate,  and 
no  right  to  redeem  the  same  from  the  lien  of  the  plaintiff's 
mortgage."  On  the  17th  day  of  June,  1876,  said  premises 
were  duly  sold  upon  said  decree  ho  said  Hubbard  for  $544.04, 
and  a  certificate  of  purchase  issued  to  him;  on  the  14th  day 
of  February,  1877,  the  premises  were  conveyed  by  the  sheriff 
to  Isaiah  J.  Shafer,  in  pursuance  of  the  sale  made  to  him  upon 
his  judgment,  and,  on  the  14th  day  of  June,  1877,  he  paid 
into  the  clerk's  office  $598.15,  in  redemption  of  the  property 
from  the  sale  made  to  Hubbard  as  aforesaid,  w^hich  money 
was  accepted  by  said  Hubbard  in  redemption  of  vsaid  property ; 
on  the  19th  day  of  June,  1877,  Isaiah  J.  Shafer  and  wife  con- 
veyed said  premises,  by  deed  of  general  warranty,  to  the  ap- 
pellee Sullivan,  who,  on  the  2d  of  June,  1878,  was  compelled 
to  and  did  pay  $203.50,  as  taxes  upon  said  premises. 

A  demurrer,  by  Mary  McClain,  for  the  want  of  facts,  was 
overruled  to  the  complaint,  which  alleged,  substantially,  the 
foregoing  facts.  The  other  defendants  disclaimed  any  inter- 
est in  the  property,  and  no  question  arises  concerning  them. 
Issues  were  formed,  a  trial  had,  and  a  finding  made  for  the 
appellee  Sullivan.  A  motion  for  a  new  trial  was  overruled, 
and  a  judgment  rendered,  adjudging  that  the  appellee  Sulli- 
van had  a  lien  upon  the  property  for  $979.74  on  account  of 
taxes  paid,  and  on  account  of  the  money  paid  in  redemption 
of  the  property  from  the  sale  made  to  Hubbard  as  against  the 
appellant,  who  has  a  mortgage  upon  said  premises*  as  above 
mentioned,  and  that  she  is  entitled  to  redeem  said  premises 
from  the  liens  of  said  appellee,  by  paying  into  court  within 
sixty  days  the  amount  of  said  liens,  with  interest  at  ten  per 
cent,  and  costs ;  otherwise  the  appellee  Sullivan  was  to  hold 
said  property  discharged  from  appellant's  lien,  and  from  any 
right  of  redemption  by  her. 

Following  this  judgment,  there  is  a  recital  that  to  each  and 
(»v(»ry  part  thereof,  sej)arately,  the  appellant  objected  and  ex- 
copted. 
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These  rulings  are  assigned  as  error,  and  in  suj)port  of  the 
position  that  the  judgment  is  erroneous,  the  appellant  insists 
upon  the  following  propositions  : 

Fiy^st.  That  Shafer,  by  the  redemption  of  the  property,  ac- 
quired no  lien  upon  it,  as  he  was  at  the  time  the  owner  of  it 
under  his  purchase  at  sheriff's  sale ; 

Second.  If  Shafer  did  acquire  a  lien  upon  the  property  b}' 
such  redemption,  his  conveyance  of  the  property  did  not 
transfer  such  lien  to  the  appellee ; 

Third,  If  such  lien  was  acquired  by  Shafer,  and  by  him 
transferred  to  the  appellee,  the  same  is  junior  and  subject  to 
the  lien  of  appellant ;  and, 

Fourth.  If  the  lien  was  acquired  by  Shafer,  has  been  trans- 
ferred to  the  appellee,  and  is  paramount  to  the  appellant's 
lien,  the  court  erred  in  limiting  the  appellant  to  sixty  days 
within  which  to  redeem  said  property  from  the  lien  of  the 
appellee. 

These  propositions  will  be  considered  in  the  order  of  their 
statement. 

The  redemption  in  this  case  was  made  in  pursuance  of  the 
provisions  of  the  act  of  June  4th,  1861.  The  first  section  of 
that  act  provides  that  when  any  real  estate  shall  be  sold  upon 
any  execution  or  order  of  sale,  the  owner,  or  any  mortgagee 
or  judgment  creditor  having  a  lien  upon  the  same,  may  re- 
deem such  property  at  any  time  within  a  year  from  the  date 
of  sale  by  paying  to  the  purchaser,  his  heirs  or  assigns,  or  to 
the  clerk  of  the  court  from  which  such  execution  or  order  of 
sale  issued,  the  purchase-money,  with  interest  thereon  at  tfen 
per  cent,  per  annum. 

The  third  section  provides,  that  "  When  any  mortgagee  or 
judgment  creditor  shall  redeem  any  real  property  or  any  in- 
terest therein  under  the  provisions  of  this  act,  such  mortga- 
gee or  judgment  creditor  shall  retain  a  lien  on  the  premises 
for  the  amount  of  money  so  paid  for  redemption  against  the 
owner  and  any  junior  incumbrancer." 
Vol.  85.— 12 
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This  act  authorizes  the  owner  of  real  property  thus  sold 
to  redeem  it,  but  does  not  give  him  a  lien  upon  it  for  such 
redemption  money,  and  hence,  if  Isaiah  J.  Shafer  sustained 
no  relation  to  the  realty  in  question  other  than  that  of  owner, 
his  redemption  gave  him  no  lien  upon  it.  He  recovered  two 
judgments  which  were  liens  upon  the  realty,  and,  in  satisfac- 
tion of  one,  it  was  sold  and  conveyed  to  him.  Thex)ther  judg- 
ment rem'ained  a  lien,  and  Shafer  was  a  judgment  creditor; 
unless  this  lien  was  merged  in  the  legal  title  acquired  by  his 
purchase.  This  is  the  appellant's  position.  In  this  we  do 
not  concur.  It  may  be  conceded  that  where  a  lien  upon  land 
is  held,  and  the  fee  vests  in  the  same  person  and  in  the  same 
right,  the  lien  merges  in  the  fee  simple.  "But,  notwith- 
standing this  technical  rule  of  law,  it  is  well  settled  that  a 
court  of  equity  will  keep  an  incumbrance  alive,  or  consider 
it  extinguished,  as  will  best  subserve  the  purposes  of  justice, 
and  the  actual  and  just  intention  of  the  party."  Howe  v» 
Woodruffy  12  Ind.  214.    Haggerty  v.  Byme^  75  Ind.  499. 

The  facts  stated  bring  this  case  within  this  equitable  rule, 
and  the  Hen  of  Shafor  must  be  regarded  as  a  subsisting  one, 
under  which,  by  the  express  terms  of  the  statute,  he  was  au- 
thorized to  redeem  said  premises.  We  are,  therefore,  of  opin- 
ion that  Shafer,  by  the  redemption  of  the  property,  acquired 
a  lien  upon  it  for  the  amount  of  the  redemption  money. 

Shafer  having  a  lien  upon  the  premises  for  such  redemp- 
tion money,  his  conveyance  of  them  as  stated  operated  as  an 
assignment  of  such  lien  to  the  appellee.  NUes  v.  Ransford, 
1  Mich.  338 ;  Jackson  v.  Bormn,  7  Co  wen,  20. 

The  next  proposition  is  that  this  lien  is  subordinate  to  the 
lien  of  the  appellant's  mortgage.  The  third  section  of  the 
above  recited  statute  provides  that  a  creditor  who  redeems 
"shallTotain  a  lien  on  the  premises  for  the  amount  of  money 
so  paid  for  redemption  aj^ainst  the  owner  and  any  junior  in- 
cumbrancer ; "  and  th(;  appellant  insists  that  the  phrase  "junior 
ineumbrane<»r'^  means  a  person  who  holds  a  lien  subsequent 
to  the  lien  by  virtue  of  which  the  redemption  was  made,  and 
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not  a  person  who  holds  a  senior  lien  thereto^  though  such  lien 
is  junior  to  the  lien  upon  which  the  sale  was  made ;  and^  there- 
fore^ as  Shafer's  judgment  lien^  which  gave  him  the  right  ta 
redeem,  was  junior  to  the  appellant's  mortgage,  the  lien  ac- 
quired by  him  for  such  redemption  money  was  also  junior  to 
the  lien  of  appellant's  mortgage. 

This  is  not,  as  we  believe,  a  proper  construction  of  the 
statute.     Such  construction  would  practically  •preclude  all 
incumbrancers  from  redeeming,  unless  they  would  pay  all 
liens  prior  to  the  lien  by  virtue  of  which  the  redemption  is- 
made.     This  is  not  required  either  by  the  lettt^r  or  spirit  of 
the  statute.     Its  .purpose  is  to  cncoiimge  the  redemption  of 
property,  and  its  provisions  should  be  liberally  construed.    It 
authorizes  every  mortgagee  or  judgment  creditor  to  redeem,, 
and  allows  such  person  to  retain  a  lien  upon  the  premises  for 
his  redemption  money.     It  is  wholly  immaterial  by  whom 
the  redemption  is  made,  as  the  lien  for  the  redemption  money 
is  the  same,  and  has  the  same  priority,  by  whomsoever  made. 
This  lien   is  retained  against  "any  junior  incumbrancer,'*' 
and,  as  the  lien  is  the  same  by  whomsoever  made,  it  must  fol- 
low that  it  is  prior  to  the  lien  of  every  person  whose  lien  is 
junior  to  the  lien  upon  which  the  sale  was  made.     This  court^, 
in  Rice  v.  PiLett,  81  Ind.  230,  in  speaking  of  the  rights  of  a 
similar  redemptioner,  said  that  by  the  redemption  he  secured 
a  lien  upon  the  land  superior  to  all  others,  and  in  Iglehart's 
Pleading  and  Practice,  p.  321,  it  is  said  that  a  junior  in- 
cumbrancer, who  redeems,  occupies  the  same  priority  as  to 
the  redemption  money  that  the  original  judgment  creditor 
occupied.     These  statements  expreas  the  law  correctly.     We 
are,  therefore,  of  opinion  that  the  lien  for  redemption  money 
in  this  case  is  superior  to  the  lien  of  appellant's  mortgage. 

The  last  ix)sition  taken  is  that  the  court  erred  in  limiting 
the  appellant  to  sixty  days  within  which  to  redeem  said' 
property.'  The  bill  of  exceptions  in  this  case  does  not  show 
that  any  objection  was  made  to  either  the  substance  or  form 
of  the  decree.     The  recital  of  the  clerk,  following  the  entry 
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of  the  decree,  that  objection  was  made  and  exception  taken, 
is  not  sufficient  to  present  any  question  concerning  the  de- 
cree.    Adaiiis  V.  Lalioae,  75  Ind.  471. 

Besides,  the  objection,  if  made,  was  too  general  to  call  the 
attention  of  the  court  to  this  portion  of  the  decree.  It  was 
not  equivalent  to  a  motion  to  modify  it  in  this  respect. 

This  disposes  of  all  the  questions  in  the  record,  and,  as  no 
error  appeai:3,  the  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  is  hereby  affirmed,  at  the  appel- 
lant's costs. 
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No.  9890. 

Carter  et  al.  v.  The  Ford  Plate  Glass  Company  et  al. 

Pleading. — Fraud. — In  a  suit  for  relief  against  fraud,  the  complaint 
alleging  actual  fraud  and  facts  amounting  to  constructive  fraud,  an 
answer  denying  the  actual  fraud  and  the  facts  amountiug  to  construe* 
tive  fraud,  is  good  on  demurrer. 

Same. — Duplicity, — Duplicity  is  no  ground  of  demurrer  under  the  cqde. 

Same. — Argumentative  Denial. — There  is  no  error  in  overruling  a  demurrer 
to  a  paragraph  of  answer  amounting  to  an  argumentative  denial,  the 
general  denial  being  also  pleaded. 

Jury. — Misconduct. —  Verdict. — New  Tried.— After  the  jury  had  been  in- 
structed and  placed  in  charge  of  a  bailiff,  some  of  them,  understanding 
erroneously  that  the  court  had  given  them  a  short  recess,  separated  from 
the  rest ;  one  drank  a  glass  of  beer,  producing  no  intoxication ;  they  held 
no  conversation  with  any  one  about  the  case,  and  in  four  minutes  all  were 
in  the  jury  room,  where  they  stayed  until  the  verdict  was  agreed  upon. 

Heldj  that  there  was  no  cause  for  a  now  trial. 

CoRPOBATiON. — Stockholder.  —  When  May  Sue. — Ptirlies.—k  stx)ckholder  in 
a  corporation  may  bring  suit  when  the  corporation  refuses,  it  being 
made  a  party  defendant ;  in  such  a  suit  the  corporation  is  the  real  bene- 
ficiary if  the  suit  be  successful. 

From  the  Clark  Circuit  Court. 

J,  K.  Marsh  and  (7.  L.  Jewett,  for  appellants. 
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Franklix,  C. — Appellants,  as  stockholders  in  the  Ford 
Plate  Glass  C(>in|)any,  sueil  said  company  and  the  other  ap- 
pelle(»s,  alleging  that  the  said  .other  appellees,  John  Adams, 
John  F.  Read,  Simon  Goldback,  Jonas  G.  Howard,  Warren 
llorr,  Edward  Ford  and  James  Burke,  were  stockholders  and 
officers  in  the  said  Ford  Plate  Glass  Company  ;  that  they  con- 
spired together  with  certain  other  persons,  to  wit,  Patrick 
Heron,  Abraham  Fry,  Felix  R.  Lewis  and  Edward  Howard, 
to  fraudulently  sell  and  dispose  of,  for  their  benefit,  all  of  the 
property  of  the  said  Ford  Plate  Glass  Company ;  and,  as  a 
means  for  accomplishing  said  purpose,  fraudulently  organized 
another  corporation,  under  the  name  of  the  Jefferson ville 
Plate  Glass  Company,  and  then  fraudulently  caused  the  said 
Ford  Plate  Glass  Company  to  fraudulently  convey  to  said 
Jefferson  ville  Plate  Glass  Company  all  of  said  property,  for 
the  nominal  sum  of  $10,000;  and,  for  the  further  fraudulent 
purpose  of  procuring  an  additional  title  to  said  property, 
fraudulently  caused  a  judgment  and  decree  of  foreclosure  of  a 
mortgage  upon  certainoutstandingbondsto  be  rendered  against 
said  Ford  Plate  Glass  Company  for  the  sum  of  $61,137 ;  and^ 
upon  the  sale  of  said  property  by  the  sheriff,  they  bid  the  same 
in,  in  the  name  of  said  Jeffersonville  Plate  Glass  Company, 
for  the  sum  of  $63,000 ;  that  no  part  of  the  purchase-money 
of  either  of  said  purchases  was  paid,  except  enough  to  pay  the 
costs  of  the  judicial  sale;  that,  to  further  consummate  their 
said  fraudulent  purpose,  they  re-mortgaged  all  of  said  prop- 
erty to  secure  the  payment  of  $100,000  in  bonds  issued  by  the 
said  Jeffersonville  Plato  Glass  Company,  and  disposed  of  said 
bonds ;  that  the  said  Ford  Plate  Glass  Company  was  in  the 
hands  of  its  enemies,  who  would  not  cause  suit  to  be  brought 
for  the  j)urpose  of  setting  aside  said  fraudulent  transactions. 
Wherefore  these  plaintiffs  sue  on  behalf  of  themselves  and  all 
other  such  stockholders  as  may  desire  to  join,  and  pray  that 
the  said  sales  and  judgment  and  decree  be  set  aside,  that  there 
be  an  accounting,  that  a  receiver  be  appointed  pending  litiga- 
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tion,  and  that  said  dc^fcndants  he  enjoined  from  further  dispos- 
ing of  or  in  any  manner  intermeddling  with  said  property. 

To  this  complaint  the  defendants,  the  Jeffersonville  Plate 
'Glass  Company,  John  Adams,  as  trustee,  and  John  Adams 
and  Warren  Hobr,  as  trustees,  filed  separate  answers,  each  con- 
.  sisting  of  a  general  denial,  with  special  paragraphs.  The  other 
defendan  Is  filed  a  general  denial.  Demurrers  were  filed  to  each 
•of  the  spi  vial  paragraphs.  Overruled,  and  exceptions  reserved. 
Re])lies  in  general  denial  were  filed.  The  cause  was  tried  by  a 
jury,  and  a  verdict  returned  for  the  defendants.  Over  a 
motion  for  a  new  trial,  judgment  was  rendered  for  defendants. 

The  errors  assigned  in  this  court  are  upon  the  rulings  on 
the  demurrers  and  the  motion  for  a  new  trial. 

The  bill  of  exceptions  filed  only  sets  forth  the  affidavits 
in  support  of  one  of  the  reasons  for  a  new  trial,  which  charged 
misconduct  on  the  part  of  some  of  the  jurors. 

The  evidence  and  instructions  are  not  in  the  record.  Ap- 
pellees have  not  favored  us  with  any  brief,  and  appellants  have 
principally  discussed  the  sufficiency  of  the  special  paragraphs 
of  the  answer  of  the  Jeifersonville  Plate  Glass  Company. 

The  answer  of  the  Ford  Plate  Glass  Company  is  deemed 
unimportant,  for  the  reason  that  this  company  was  benefi- 
cially the  plaintiff,  and  was  only  made  a  party  in  order  to  con- 
clude it  by  the  litigation.  The  only  theory  upon  which  ap- 
pellants are  allowed  to  maintain  this  action  is,  that  the  Ford 
Plate  Glass  Company,  whose  duty  it  was  to  bring  and  pros- 
ecute the  suit,  was  in  the  hands  of  its  enemies,  aild  therefore 
could  not  sue.  For  that  reason,  the  appellants,  being  stock- 
holders of  the  alleged  defrauded  company,  are  allowed  to  sue, 
the  company  being  the  real  beneficiary  if  the  suit  is  success- 
ful. Angell  and  Ames  Corp.,  section  312;  Field  Corp.,  sec- 
tion 407  ;  Davenport  v.  Doxos,  18  Wal.  626 ;  Dodge  v.  Wooheyy 
18  Howard,  331  ;  Bronson  v.  LciCrossey  etc,,  R,  R,  Co,,  2  Wal. 
28;i ;  BmeUv.  Michigan,  etc.,  R.  R.  Go.,  22  N.  Y.  258 ;  Western 
R.  R.  Co.  V.  Nolan,  4H  N.  Y.  513;  French  v.  Oifford,  30  Iowa, 
148 ;    WrlglU  v.  Oroville,  etc.,  Co.,  40  Cal.  20. 
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The  Jeffersonville  Plate  Glass  Company  being  the  most 
prominent  defendant,  and  the  real  party  in  interest,  we  first 
consider  its  answer.  The  second  paragraph  is  substantially 
as  follows :  It  admits  the  corporate  existence  of  the  Ford  Plate 
Glass  Company  ;  that  its  capital  was  $150,000;  that  the  plain- 
tiffs were  stockholders  therein ;  that  it  was  engaged  in  man- 
ii&cturing  plate  glass,  and  owned  certain  property ;  and  avers 
that  at  the  time  of  the  tratisactions  complained  of  it  owed  the 
3um  of  $62,000,  on  bonds  and  interest,  and  that  its  property 
was  not  worth  over  $35,000;  that  it  owed  divers  other  sums, 
aggregating  in  all  $149,888.78,  most  of  which  was  overdue 
and  bearing  interest;  and  that  an  outlay  of  $40,000  was  then 
necessary  for  machinery  and  repairs ;  and  that  said  corpora- 
tion, on  the  10th  day  of  February,  1880,  was  without  means 
or  credit;  numerous  suits  were  being  commenced,  and  judg- 
ments rendered  against  it;  that  the  interest  on  its  bonds  had 
been  unj^aid  for  three  years  for  the  want  of  means  to  pay  it, 
and  it  was  apparent  to  the  officers  and  stookliolders  thereof 
that  it  could  not  longer  carry  on  its  businc^ss ;  and  that  un- 
less some  adjustment  should  be  promptly  effected  all  of  its 
property  and  assets  would  shortly  be  sacrificed,  and  its  cred- 
itors, and  all  other  persons  interested  in  the  said  company, 
would  be  subjected  to  great  loss  and  damage  ;  that  at  that  time 
the  secured  indebtedness  alone  largely  exceeded  the  total  value 
of  its  property,  assets  and  franchises ;  that  the  shares  of  the 
stockholders  then  were  and  now  are  of  no  value  whatever, 
and  are  entirely  worthless ;  that  the  Jeffersonville  Plate  Glass 
Company  was  organized  for  the  purpose  of  the  manufacture 
and  sale  of  plate  glass,  and  it  denies  that  the  organization  was 
made  for  the  frauduhuit  purpose  charged  in  plaintiffs'  com- 
plaint, or  for  any  fraudulent  purpose  whatever,  but  the  organ- 
ization was  made  and  effected  in  good  faith  and  for  lawful 
purposes  only. 

That  on  the  10th  day  of  February,  1880,  the  board  of 
directors  of  the  said  Ford  Plate  Glass  Company,  honestly  be- 
lieving and  knowing  that  the  business  of  the  said  last  men- 
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tioned  company  could  not  longer  be  carried  on,  and  that  the 
interest  of  its  unsecured  creditors  and  stockholders  would  be 
promoted  thereby,  in  good  faith  sold,  and  caused  to  be  con- 
veyed unto  the  said  Jeffersouville  Plate  Glass  Company,  all 
of  the  property,  real  and  personal,  of  the  said  Ford  Plate 
Glass  Company;  and,  in  consideration  of  such  sale  and  con- 
veyance, the  JefFersonville  Plate  Glass  Company  paid  to  the 
Ford  Plate  Glass  Company  the  sum  of  $12,000,  and  agreed 
and  bound  itself  to  pay  out  of  the  profits  of  its  said  business 
the  interest  upon  all  of  the  endorsed  paper,  notes  and  bills 
of  exchange  before  that  time  executed  by  the  said  Ford  Plate 
Glass  Company  then  outstanding;  then,  if  anything  remained 
after  such  payment  and  the  payment  of  the  interest  on  the 
bonded  debt  of  the  said  JefFersonville  Plate  Glass  Company, 
that  the  said  last  named  company  would  pay  the  principal  of 
the  said  endorsed  paper,  notes  and  bills,  estimated  at  $42,- 
000 ;  that  the  said  Jeffersouville  Plate  Glass  Company  would 
issue  to  all  of  the  creditors  of  the  vsaid  Ford  Plate  Glass 
Company,  who  would  accept  the  same,  stock  of  the  said  Jef- 
fersouville Plate  Glass  Company,  at  its  par  value,  in  payment 
of  said  indebtedness ;  and  that,  in  the  event  of  the  refusal  of 
anv  creditor  or  creditors  of  the  said  Ford  Plate  Glass  Com- 
pany  to  take  such  stock,  then  the  said  Jeffersouville  Plate 
Glass  Company  would,  as  soon  as  it  should  become  able  to 
do  so,  after  the  payment  first  mentioned,  pay  all  of  said 
claims  against  said  Ford  Plate  Glass  Company  in  full  ia 
money ;  that  at  said  time  the  said  property,  real  and  personal, 
was  subject  to  the  lien  of  a  iMortgage  to  Adams  and  Horr, 
trustees,  amounting  to  S62,000,  and  to  other  liens  and  judg- 
ments amounting  to  the  further  sum  of  $25,000,  and  that 
the  said  mortgage  debt  was  due,  and  the  interest  thereon  due 
for  three  yeai-s  was  unpaid.  The  said  defendant  denies  that 
the  said  John  F.  Read  procured  or  employed  an  attorney  to 
foreclose  the  said  mortgage  so  executed  by  the  said  Ford 
Plate  Glass  Company  to  the  said  Adams  and  Horr,  trustees ; 
and  it  avers  that  said  Adams  and  Horr,  trustees  as  aforesaid^ 
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in  consequence  of  the  default  of  the  said  Ford  Plate  Glass 
Company  in  the  payment  of  the  intero;5t  upon  the  said  bonds 
for  three  years,  at  the  request  of  certain  of  the  holders  of  the 
said  bonds,  and  in  pursuance  of  the  terms  and  conditions  of 
their  said  trust,  caused  the  said  suit  to  be  instituted  in  good 
faith  and  without  collusion  with  any  person  or  persons,  and 
the  said  John  F.  Read,  as  the  president  of  the  said  Ford 
Plate  Glass  Company,  for  no  other  purpose  than  to  save  the 
expense  of  the  issuing  and  service  of  process,  did  in  good 
fiiith  cause  the  appearance  of  the  said  Ford  Plate  Glass  Com- 
pany to  be  entered  to  said  suit.  No  defence,  legal  or  equita- 
ble, existed  as  against  the  trustees  or  bondholders  in  said  suit, 
and  upon  the  trial  thereof  the  court  found  for  the  plaintiffs, 
and  rendered  judgment  therein  for  the  sum  of  $61,737.78, 
with  costs,  and  entered  a  decree  of  the  foreclosure  of  the 
mortgage,  and  an  order  to  sell  the  property,  real  and  personal, 
described  in  the  mortgage,  which  was  afterwards  duly  sold 
by  the  sheriff  to  the  Jeffersonville  Plate  Glass  Company  for 
the  sum  of  $63,000,  the  sale  was  made  on  the  3d  day  of  July, 
1880,  and  which  said  sum  the  Jeffersonville  Plate  Glass  Com- 
pany fully  paid  to  the  sheriff  of  said  county,  and  to  the  said 
trustees,  and  to  the  holders  of  the  bonds  secured  by  the  said 
mortgage,  that  sum  being  the  highest  bid  therefor;  that  said 
property  was  not  redeemed,  and  on  the  3d  day  of  July,  1881, 
said  defendant  received  from  the  sheriff  a  deed  for  the  same. 
And  this  defendant,  further  answering,  says  that  the  said 
defendants,  John  F.  Read, Simon  Goldback,  Jonas  G.  Howard, 
Warren  Horr,  Edward  Ford,  James  Burke  and  the  Jefferson- 
ville Plate  Glass  Company  did  not,  nor  did  any  of  them,  in, 
by  or  through  any  of  the  proceedings  or  transactions  afore- 
said, secure  or  attempt  to  secure  to  any  of  the  officers  or  share- 
holders of  the  said  Ford  Plate  Glass  Company  any  profit  or 
advantage  that  could  not  or  was  not  to  be  obtained  and  en- 
joyed by  any  and  all  others  of  the  shareholders  of  the  said 
Ford  Plate  Glass  Company,  upon  the  same  terms  and  condi- 
tions ;  and  it  was  expressly  agreed  and  provided  by  the  said 
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Jeffersonville  Plate  Glass  Company,  that  all  of  the  shareholders 
of  the  said  Ford  Plate  Glass  Company,  who  desired  to  be- 
come interested  in  the  said  Jeffersonville  Plat€  Glass  Com- 
pany, might  and  should  do  so,  and  that,  on  the  request  of  any 
such  shareholder  or  shareholders,  stock  to  the  amount  of  fifty 
per  centum  of  the  amount  such  shareholder  held  in  the 
Ford  Plate  Glass  Company  should  be  issued  and  transferred 
to  such  shareholder  by  said  Jeffersonville  Plate  Glass  Com- 
pany, on  the  condition  that  such  shareholder  should  take  bonds 
^f  the  said  Jeffersonville  Plate  Glass  Company,  at  their  par 
value,  to  the  amount  of  one-half  of  the  stock  so  to  be  issued 
and  transferred ;  and  the  said  plaintiffs,  and  all  other  share- 
holders of  the  Ford  Plate  Glass  Company,  may  yet  be  ad- 
mitted upon  the  same  terms ;  that,  after  the  said  purchases 
by  this  defendant,  it  caused  to  be  issued  under  its  corporate 
seal  525  bonds,  amounting  in  the  aggregate  to  $100,000,  pay- 
able fift;cen  years  after  date,  and  bearing  interest  at  the  rate 
of  eight  per  cent,  per  annum,  payable  semi-annually ;  and 
caused  a  mortgage  upon  all  the  n^al  estate  and  personal  proj)- 
erty  to  be  duly  executed  to  secure  the  payment  of  .said  bonds 
and  interest,  and  that,  long  before  the  commencement  of  this 
suit,  all  of  the  said  bonds  were  sold  and  disposed  of  by  the 
said  Jeffersonville  Plate  Glass  Company,  in  good  faith  and 
for  valuable  considerations  paid  to  the  said  Jeffersonville 
Plate  Glass  Company,  by  the  purchasers  thereof,  wlio  took 
the  said  bonds  in  good  faith  and  without  notice  of  any  infirmity 
therein ;  and  that  all  of  the  said  bonds  are  yet  outstanding 
and  unpaid  ;  that,  ever  since  said  purchase,  said  defendant  has 
been  operating  said  glass  works,  and  has  expended  upwards 
of  $20,000  for  new  machinery  and  other  improvements;  that 
it  has  entered  into  divers  contracts  and  engagements  with 
third  persons,  which  engagements  are  yet  unperformed  and  in 
full  force,  and,  on  the  faith  of  its  ownershi])  of  said  property, 
it  has  contracted  debts  to  the  amount  of  $150,000;  and  that 
divers  persons,  with  no  notice  of  any  of  the  matters  and  things 
stated  in  plaintiffs'  complaint,  have  purchased  and  now  hold 
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shares  of  the  capital  stock  of  the  said  Jefferson  ville  Plate  Glass 
Company ;  that  the  entire  paid-up  capital  stock  of  the  Ford 
Plate  Glass  Company  is  $85,900 ;  tliat  the  plaintiffs  are  the 
owners  of  $9,000  of  said  stock,  and  that  the  owners  of  over 
$70,000  of  said  stock  expressly  authorized  and  reques^d  the 
officers  and  directors  of  the  said  Ford  Plate  Glass  Company 
to  make  the  sale  aforesaid,  for  the  reason  that  such  sale,  con- 
veyance and  transfer  were  necessary  for  the  protection  of  the 
interests  of  the  creditors  of  said  Ford  Plate  Glass  Company,  and 
to  prevent  further  loss,  damage  and  personal  liability  to  and 
of  the  shareholders  of  said  company ;  that  all  the  proceedings, 
sales,  conveyances,  acts  and  things  of  which  said  plaintiffs 
liave  complained,  were  made  and  executed  and  occurred  in 
the  months  of  February  and  March,  1880,  and  that  said  plain- 
tiffs had  notice  of  the  same ;  that  the  said  plaintiffs  made  no 
objection  to  the  said  proceedings,  sales,  conveyances  and  acts 
of  the  said  Ford  Plate  Glass  Company,  its  officers,  directors 
and  agents,  but  acquiesced  in  the  same  for  the  space  of  seven 
nvmths,  during  all  of  which  time  the  said  Jeffersonville  Plate 
Glass  Company  was  engaged  in  said  business,  contracting  new 
obligations  and  making  improvements  as  aforesaid,  on  the 
faith  of  its  ownership  of  all  of  said  property  ;  that  the  public 
generally  were  and  have  been  dealing  in  its  bonds,  bills,  stock 
and  credit,  and  the  said  plaintiffs,  by  their  silence  and  acqui- 
escence, caused  it  to  be  understood  and  believed  by  the  de- 
fendants and  each  of  them,  that  they,  the  said  plaintiffs,  sanc- 
tioned, approved  and  assented. to  and  ratified  all  that  the  said 
defendants,  and  each  of  them,  had  done  in  the  premises ;  and 
that  the  plaintiffs  can  not  now  be  permitted  to  disaffirm  the 
said  acts  and  proceedings  without  manifest  injury,  damage 
and  injustice  to  these  defendants ;  and  they  deny  all,  and  all 
manner  of  combination  and  confederacy,  wherewith  they  are 
by  the  plaintiffs'  complaint  charged ;  and  they  deny  every 
other  matter,  cause  or  thing  in  the  said  Complaint  alleged,  and 
not  herein  expressly  admitted  to  be  true,  etc. 

The  third  paragraph  of  the  answer  sets  up  its  organization 
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as  a  corporation,  on  the  10th  clay  of  February,  1880,  the  exe- 
cution of  the  bonds  and  mortgage  to  secure  their  payment  by 
the  Ford  Plate  Glass  Company,  the  failure  to  pay  the  int^T- 
est  thereon,  the  foreclosure  of  the  mortgage,  and  the  sale  of 
the  property  to  this  defendant.  The  facts  are  ^11  in  detail  spe- 
cifically set  forth,  affirmatively  alleging  everything  necessary 
to  constitute  a  valid  sale ;  averring  that  there  had  beei>  no  re- 
demption of  any  portion  of  the  property,  and  it  had  received 
a  deed  for  the  same ;  and  denying  all  collusion,  conspiracy  or 
fraud  in  any  manner  whatever,  and  every  other  allegation  in 
the  complaint  not  herein  specifically  answered,  etc. 

The  authorities  referred  to  by  appellants  in  their  brief  upon 
the  subject  of  constructive  fraud  can  not  be  regarded  as  con- 
clusive in  ruling  upon  a  demurrer  to  the  answers  which  deny 
the  existence  of  fraud  in  fact,  and  the  relative  position  of  the 
parties,  as  alleged  in  the  complaint,  to  constitute  constructive 
fraud. 

Had  this  defendant  admitted  in  its  answer  the  relative  po- 
sition to  both  companies  of  some  of  the  defendants,  as  charged 
in  the  complaint,  and  relied  solely  for  a  defence  upon  the  sale 
made  by  the  Ford  Plate  Glass  Company  to  the  JeifersonviUe 
Plate  Glass  Company,  a  question  of  constructive  fraud  might 
be  raised.  But,  in  ruling  upon  a  demurrer  to  an  answer  de- 
nying these  allegations  of  the  complaint,  we  can  not  say  that 
constructive  fraud  existed  in  tiie  transaction.  But  the  second 
paragraph  goes  further,  and  sots  up  a  judicial  sale,  and  denies 
all  fraud  in  that  transaction,  and  then  alleges  that  the  stock- 
holders of  about  eight-ninths  of  the  paid-up  capital  stock  of 
the  Ford  Plate  Glass  Company  re([uested  said  first  sale  and 
arrangement  to  be  made ;  that  plaintiff?  acquiesced  therein  for 
more  than  seven  months,  and  that  in  the  meantime  large  in- 
vestments had  been  made  and  liabilities  incurred  to  innocent 
parties,  upon  the  faith  of  the  validity  of  the  trans5ictions  com- 
plained of,  and  that  said  plaintiffs  ought  now  to  be  estopi>ed 
from  availing  themselves  of  the  matters  herein  complained  of. 

The  paragraph  may  be  double,  but  that  is  no  reason  for 
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sustaiDino^  a  doniurrer  to  it.  If  any  one  cause  of  defcnco 
i.s  sufficiently  set  forth,  the  demurrer  should  be  overruled. 
There  was  no  motion  made  to  divide  it  into  separate  par- 
agraphs, nor  to  strike  out  any  portion  of  it  for  not  being  a 
sufficient  cause  of  defence. 

We  think  this  paragraph  constituted  a  good  defence  to 
plaintiffs'  cause  of  action ;  and  for  the  same  reasons  we  hold 
that  the  third  paragraph  of  this  answer  was  good. 

Counsel  for  appellants  in  their  brief  admit  that  "the  ques- 
tions on  the  other  answers  are  of  slight  importance;"  and 
if  they  are  only  to  be  regarded  as  argumentative  denials,  there 
was  no  error  in  overruling  the  demurrers  to  them.  And  there 
Was  no  error  in  overruling  the  demurrers  to  the  second  and 
third  paragraphs  of  the  answer  of  the  Jeffersonville  Plate 
Glass  Company. 

As  the  evidence  is  not  in  the  record,  the  third  reason  stated 
in  the  motion  for  a  new  trial  is  the  only  one  urged  by  appel- 
lants' counsel,  and  that  is  based  upon  an  irregularity  occurring 
at  the  trial,  by  some  of  the  jurors  separating  from  the  others, 
after  the  court  had  charged  them  and  they  had  been  placed  in 
charge  of  a  sworn  bailiff. 

In  support  of  this  reason  affidavits  were  filed  on  the  part 
of  the  plaintiffs,  and  counter  affidavits  in  explanation  on  the 
part  of  defendants,  by  which  it  appears  that  some  'of  the 
jurors  understood  that  when  the  court  finished  its  charge  to 
them  it  gave  them  a  short  recess,  as  it  had  frequently  done 
before  during  the  progress  of  the  trial.  Under  this  impres- 
sion, two  of  them  went  down  stairs  to  the  back  door  of  the 
court-house,  and  immediately  returned;  said  nothing  to  any 
person,  and  no  person  said  anything  to  them ;  one  of  the  jurors 
went  out  of  the  court-house  and  went  to  a  saloon  and  drank 
a  glass  of  beer;  while  there  was  asked  what  was  his  hurry? 
He  answered  that  he  was  on  the  jury,  and  had  to  hurry  back, 
and  immediately  returned  to  the  jury  room,  which  was  all 
that  waasaid  by  or  to  him,  or  done  by  him  while  absent.  The 
jurors  were  all  in  the  jury  room  and  in  charge  of  the  bailiff 
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within  four  minutes  after  the  court  hiul  finished  its  charge  to 
them,  where  they  remained  in  charge  of  the  bailiff  until  the 
verdict  was  completed. 

The  evidence  shows  that  no  attempt  was  made  by  any  per- 
son to  tamper  with  either  of  the  jurors  while  absent,  and  that 
the  one  who  had  taken  a  glass  of  beer  was  not  perceivably  in- 
toxi(iated  thereby,  nor  in  the  least  disqualified  from  discharg- 
ing his  duties  as  a  juror  in  the  case. 

This  was  not  a  sufficient  irregularity  to  require  the  verdict 
to  be  set  aside  and  a  new  trial  granted.  Pratt  v.  State,  56  Ind. 
179;  Barlow  v.  State,  2  Blackf.  114;  Porter  v.  State,  2  Ind. 
435;  8tid8fi)mn  v.  Barringer,  16  Ind.  363;  Creek  v.  State,  24 
Ind.  151 .  The  misconduct  of  a  juror,  in  order  to  be  sufficient 
to  justify  the  granting  of  a  new  trial,  must  be  gro^js,  and  must 
ha^e  resulted  in  probable  injury  to  the  complaining  party. 
Harrison  v.  Price,  22  Ind.  165 ;  Wkelchell  v.  State,  23  Ind. 
89 ;  Medler  v.  State,  ex  reJ.  Dunn,  26  Ind.  171. 

The  motion  having  been  submitted  to  the  court  upon  the 
affidavits  on  both  sides,  and  decided  by  the  court  in  favor  of 
appellees,  we  think  the  evidence  sustained  the  decision  of  the 
court,  and  that  there  was  no  error  in  overruling  the  motion. 

The  judgment  of  the  court  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 
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Replevin  Bond. —  Verdict.  —Value  of  Proptnif/. — Damatfeft. — The  failure  of 
the  jury,  in  replevin,  to  assess  the  value  of  the  property,  as  the  statute 
requires,  will  not  prevent  the  defendant  from  recovering  its  value,  in 
a  suit  on  the  undertaking,  when  return  is  adjudged  and  is  not  made,  or 
damages  for  injury  to  the  (^ood**  while  Iield  hy  th<'  ])lai!itiff. 
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Samb. — Measure  of  Damages. — When  there  is  a  judgment  of  return  against 
the  plaintiff  in  replevin,  and  he  fails  to  return  some  of  the  goods,  and 
retumB  the  rest  injured  by  bad  packing  and  storage,  the  measure  of  dam- 
ages  in  a  suit  on  his  undertaking  is  the  value  of  the  goods  not  returned, 
with  six  per  cent  per  annum  from  the  time  of  replevin,  and  the  deteri- 
oration in  value  of  those  returned  resulting  from  the  causes  named,  with 
six  per  cent,  per  annum  from  the  date  of  their  return. 

From  the  Knox  Circuit  Court. 

S.  O.  Pickens  and  H»  Burns,  for  appellants.  * 

BiCKNELL,  C.  C. — Samuel  W.  Slinkard  and  Henry  Slink- 
ard  were  defendants  in  an  action  of  replevin  brought  by 
Wiley  Tindolph. 

The  sheriff  took  the  goods  under  the  writ  of  replevin  and 
delivered  them  to  Tindolph,  who  gave  the  usual  statutory 
undertaking  signed  by  the  appellants.  Tindolph  &iled  to 
recover,  and  the  Slinkards  had  judgment  against  him  for  a 
return  of  the  property  and  for  costs.  Under  the  civil  code 
of  1852,  sections  339  and  374,  the  jury  are  required  to  assess 
the  value  of  the  property  and  damages  for  the  taking  or  de- 
tention of  it,  whenever,  by  their  verdict,  there  is  a  judg- 
ment for  the  return  of  the  property ;  and  when  the  property 
has  been  delivered  to  the  plaintiff,  judgment  for  defendant 
may  be  for  a  return  of  the  property,  or  its  value  in  case  a  re- 
turn can  not  be  had,  and  damages  for  the  taking  and  with- 
holding of  the  property.  The  failure  of  the  jury  to  assess 
the  value  will  not  prevent  the  plaintiff,  in  an  action  on 
the  undertaking,  from  recovering  that  value  if  a  return  can 
not  be  had.  li^itney  v.  Lehmer,  26  Ind.  503 ;  Noble  v.  Ep- 
perly,  6  Ind.  468 ;  Ohissom  v.  Lamoool,  9  Ind.  530. 

Where  the  property  has  been  delivered  to  the  plaintiff,  and 
he  succeeds  in  the  action,  he  is  entitled  to  damages  for  any 
deterioration  in  the  value  of  the  property  while  in  the  hands 
of  the  defendant,  and  for  expense  and  time  lost  in  searching 
for  it,  Mitchell  v.  Bureh,  36  Ind.  529 ;  but  not  for  time  spent 
in  commencing  the  action,  BlackweU  v.  ActoUy  38  Ind.  425; 
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and  the  damages  may  be  merely  nominal.  Stevens  v.  McClurey 
56  Ind.  384;  liobitiHon  v.  Shatzley,  lb  Ind.  461. 

And  where  the  property  is  adjudged  to  the  plaiutiif  and  is 
not  returned,  or  can  not  be  found,  he  is  entitled  to  a  judg- 
ment for  the  value,  although  he  did  not  claim  the  value  in 
his  complaint.     Singer  Mfg.  Go,  v.  Doxey,  65  Ind.  65. 

In  the  replevin  suit  above  mentioned,  there  was  no  Assess- 
ment of  the  value  of  the  property  or  of  damages  for  with- 
holding it. 

The  Slinkards  brought  this  action  against  the  appellants 
on  their  undertaking  aforesaid ;  afterwards  Henry  Slinkard 
died  and  his  administrator  was  substituted  for  him. 

The  complaint  assigned  three  breaches  of  the  undertaking : 

1.  The  goods  were  in  sound  merchantable  condition  when 
delivered  to  Tindolph,  on  June  23d,  1879;  he  had  them  un- 
til January,  1880;  he  then  returned  them  damaged  by  water, 
dampness,  exposure  to  bad  weather,  wear  and  tear  of  trans- 
portation, mould,  mildew,  rough  usage,  breakage,  decay,  and 
want  of  proper  care  and  attention,  and  the  amount  of  dam- 
age as  to  each  article  was  particularly  stated. 

2.  A  part  of  the  goods,  particularly  described,  were  not 
returned. 

The  third  breach  was  struck  out.  A  motion  to  strike  out 
the  first  breach  was  overruled.  A  demurrer  to  the  first  breach 
was  overruled.    The  defendants  answered  in  two  paragraphs : 

1.  The  general  denial. 

2.  That  said  Tindolph  returned  the  property. 

The  plaintiffs  replied  in  denial  of  said  second  paragraph. 
The  issues  were  tried  by  a  jury,  who  found  for  the  plain- 
tiffs, with  $400  damages.  The  defendants  moved  for  a  new 
trial ;  this  motion  was  overruled,  judgment  was  rendered  on 
the  verdict  and  the  defendants  appealed. 

The  errors  assigned  are : 

1.  Overruling  the  appellants'  motion  to  strike  out  the 
first  breach. 

2.  Overruling  the  demurrer  to  the  first  breach. 
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3.  Overruling  the  motion  for  a  new  trial. 

The  first  of  these  assignments  presents  no  available  error. 
Lawless  v.  Harrinfjton,  75  Ind.  379. 

In  support  of  the  second  assignment  of  error,  the  appel- 
lants claim  that  as  the  appellees  had  no  damages  assessed  in 
the  replevin  suit,  for  the  faking  or  detention  of  the  property, 
they  can  recover  none  in  a  suit  upon  the  undertaking ;  but  in 
this  they  are  mistaken.  The  undertaking  contains  three  stip- 
ulations : 

1.  To  prosecute  with  effect  and  without  delay,  and  this 
stipulation  is  broken  by  a  failure  to  prosecute  with  success. 
Brown  v.  Parker ^  5  Blaekf.  291. 

2.  To  return  the  property,  if  return  be  adjudged. 

3.  To  pay  all  such  suras  of  money  as  may  be  recovered  by 
the  defendants  in  the  action,  for  any  cause  whatever. 

In  the  case  at  bar,  the  first  breach  undertakes  to  state  a  cause 
of  action  on  the  second  stipulation  alone.  It  does  not  claim  that 
any  sums  of  money  were  recovered  by  defendants  in  the  re- 
plevin suit,  and  that,  therefore,  the  third  stipulation  has  been 
broken.  There  could  be  no  breach  of  that  stipulation  if  no 
sums  of  money  were  recovered  in  the  action ;  but  there  may 
be  a  breach  of  the  second  stipulation  without  any  breach  of 
the  third. 

The  second  stipulation  is  broken  by  a  failure  to  return  the 
property,  if  return  is  adjudged.  Where  there  is  a  breach  there 
are  damages ;  and  the  questions  are,  what  is  a  sufficient  re- 
turn of  the  property,  and  what  is  the  measure  of  damages  for 
a  £tilure  to  return  ? 

A  return  of  less  than  all  the  property  is  not  sufficient,  and 
a  return  of  what  is  nominally  all  the  property,  but  is  dam- 
aged, worn  out  and  decayed  by  exposure  to  the  weather  and 
neglect  and  bad  usage,  or  any  act  or  omission  of  the  plaintiff, 
is  not  sufficient.  The  statute  contemplates  that  the  property 
shall  be  returned  substantially  as  it  was  when  taken. 

The  next  question  is,  what  is  the  measure  of  damages  for 
Vol.  85.— 13 
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such  a  failure  to  return  ?  If  the  property  had  been  entirely 
destroyed,  so  that  a  return  could  not  be  had,  the  measure  of 
damages  would  be  the  value  of  the  property,  at  least.  Whitr- 
ney  v.  Lehmer,  supra.  Where  it  is  only  partially  destroyed, 
so  that  the  property  is  returned  in  a  damaged  condition,  caused 
by  any  improper  act  or  omission  of*the  plaintiff,  the  measure 
of  damages  must  be  at  least  the  difference  between  the  value 
of  the  property  so  damaged  and  its  value  when  taken.  When 
the  defendant  in  replevin  has  a  judgment  for  the  return  of  the 
property,  but  has  not  had  damages  assessed  for  the  with- 
holding of  it,  so  that  there  can  be  no  breach  of  the  third  stipula- 
tion of  the  plaintiff's  undertaking,  and  the  property  is  after- 
wards returned,  but  in  a  damaged  condition,  caused  by  the 
improper  act  or  omission  of  the  plaintiff,  that  is  a  breach  of 
the  second  stipulation  in  the  undertaking,  and  the  defendant 
in  an  action  therefor  can  recover  the  damages  sustained  by 
such  deterioration.  There  was,  therefore,  no  error  in  over- 
ruling the  demurrer  to  the  first  breach  of  the  undertaking 
assigned  in  the  complaint. 

As  to  the  third  assignment  of  error,  the  only  reasons  for  a 
new  trial  alluded  to  in  the  brief  of  the  appellants  are  the  fiftih^ 
the  first  and  the  third  which  are  as  follows : 

5th.  Because  of  error  committed  by  the  court  in  giving  ta 
the  jury  of  its  own  motion  instruction  numbered  3, 

1st.  Because  the  verdict  of  the  jury  is  not  sustained  by  suf- 
ficient evidence. 

3d.  Because  the  damages  assessed  by  the  jury  are  excessive^ 
Instruction  numbered  three  was  as  follows: 
"The  bond  sued  on  in  this  action  required,  among  other 
things,  that  Tindolph  should  return  all  the  goods  to  these 
plaintiffs,  if  such  return  should  be  adjudged  by  the  court. 
This  bound  the  plaintiff  not  only  to  return  the  goods  under 
the  judgment  of  the  court,  but  to  return  them  substantially 
in  as  good  condition  as  they  were  in  when  he  received  them 
under  the  writ  from  the  sheriff.  If,  therefore,  the  jury  find, 
from  a  preponderance  of  the  evidence,  that  any  of  the  half- 
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high  boots  were  delivered  to  Tindolph  under  the  writ,  and 
were  not  returned  to  these  plaintiflfs,  pursuant  to  the  judgment 
of  the  court,  the  plaintiffs  will  be  entitled  to  a  finding  for 
their  value  when  they  were  delivered  to  said  Tindolph,  as  may 
be  shown  by  the  evidence,  and  six  per  cent,  interest. thereon 
from  that  time  till  the  present.  And  if  the  proof  shows  that 
the  goods  named  in  the  complaint  as  having  been  damaged 
were  damaged  during  the  period  and  in  the  manner  alleged  in 
said  complaint,  and  returned  to  these  plaintiffs  in  such  dam- 
aged condition,  they  will  be  entitled  to  a  finding  for  the  dif- 
ference, if  any,  shown  by  the  evidence,  in  the  value  of  the 
goods,  resulting  solely  from  such  damage,  and  six  per  cent, 
interest  thereon  from  the  date  of  such  return." 

It  follows,  from  what  has  been  said  in  reference  to  the  sec- 
ond  assignment  of  error,  that  there  was  no  error  in  the  fore- 
going instruction. 

The  first  and  third  reasons  for  a  new  trial  may  be  consid« 
ered  together. 

Jonas  W.  Slinkard  testified :  "  I  saw  the  goods  that  were 
replevied  in  Tindolph's  store,  in  Vincennes;  they  were  in  a. 
good  condition  for  sale ;  this  was  about  a  week  before  they" 
were  replevied;  I  saw  them  again  in  January,  1880,  the  day 
after  they  had  been  returned ;  Thomas  Bartlett,  Moses  and 
Henry  Slinkard  and  I  opened  the  boxes  and  examined  the 
goods;  the  rubbers  in  cartons  were  melted  and  run  together;, 
this  was  caused  by  their  getting  warm." 

Here  the  plaintiffs  offered  to  prove  the  difference  in  the 
value  of  the  goods  at  the  time  they  were  replevied  and  at  the 
time  they  were  returned  to  the  plaintiffs;  to  which  proof  and 
evidence  the  defendants  objected,  for  the  reason,  then  stated 
to  the  court,  that  the  defendants  are  not  liable  in  this  action 
for  any  damage  except  what  was  recovered  in  the  replevin 
suit,  and  the  court  overruled  said  objection.  The  witness 
further  said:  "The  boots  were  jammed  up  a  little,  and  in- 
jured in  handling;  some  were  mouldy,  and  had  mildew  upon 
them ;  mould  and  mildew  are  caused  by  dampness  and  heat ; 
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the  difference  in  value  between  the  goods  when  replevied  and 
the  goods  when  returned  was  thirty-three  per  cent.,  exclu- 
sive of  any  fluctuation  or  change  in  the  market  price."  On 
cross-examination  this  witness  said :  "All  the  goods  had  been 
returnejd  except  six  pair  of  men's  half-high  boots;  I  did  not 
fix  any  separate  damage  for  mould,  mildew,  or  rough  hand- 
ling, but  I  lumped  it  all  together.'' 

Thomas  Bartlett  testified :  "  I  helped  to  open  the  boxes 
and  examine  the  goods;  we  found  them  in  rather  a  bad  con- 
dition; some  of  the  goods  were  mouldy;  the  boots,  cloth 
shoes  and  rubber  goods  were  wrinkled  up ;  the  mould  was 
caused  by  dampness ;  there  were  shoes  in  the  paper  boxes, 
but  they  were  not  put  in  in  regular  order ;  some  were  crushed 
and  in  a  bad  fix ;  some  of  the  cartons  were  in  a  bad  fix — 
looked  as  if  they  had  been  \yet."  This  witness  said  :  "  I  was 
requested  by  George  Lee,  agent  of  the  I.  &  V.  railroad,  to 
help  open  and  examine  the  goods  and  assess  damages." 

Moses  Slinkard  testified  :  "  In  January,  1880, 1  and  Thomas 
Bartlett  and  Jonas  Slinkard  opened  the  boxes  and  examined 
the  goods;  foui\d  they  were  all  returned  except  six  pairs  of 
mens'  half-high  boots,  worth,  two  pairs,  $5  per  pair,  three 
pairs,  $4.25  per  pair,  and  one  pair  worth  $4 ;  some  of  the 
boots  and  shoes  were  mouldy  and  mildewed;  ladies'  serge 
shoes  were  rumpled  up  from  bad  packing ;  rubber  goods  were 
rumpled  up;  the  boots  and  shoes  were  mixed  up;  some  were 
in  paper  boxes,  some  of  which  were  injured  by  mould,  and 
looked  as  if  they  had  been  in  a  bad  place ;  about  one-half  of 
the  paper  boxes  were  damaged." 

Charles  H.  Reeve  testified :  "  I  saw  the  goods  in  plaintifib' 
store  before  they  were  taken  on  the  writ  of  replevin ;  they 
were  then  in  good  condition ;  I  saw  them  when  they  were 
brought  back,  in  January,  1880;  they  were  not  in  good  con- 
dition then  ;  some  were  mouldy,  some  of  the  ladies'  shoes  looked 
like  they  had  been  wet ;  boots  were  mouldy ;  cartons  looked 
like  they  had  been  wet;  the  difference  in  value  between  the 
goods    when  taken   and  when  returned  was  one-third,  and 
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amounted  to  $481.95;  when  the  goods  were  taken  they  were 
worth  from  $1,200  to  $1,400 ;  I  was  clerk  in  plaintiffs'  store/^ 

Samuel  W.  Slinkard  testified :  "  When  the  goods  were  taken 
bv  the  sheriff  I  had  had  them  from  ten  to  fifteen  days ;  when 
taken  by  the  sheriff  the  goods  were  worth  about  $1,400;  they 
were  then  in  good  condition  and  salable,  except  a  few  old 
goods;  they  were  taken  in  June,  1879;  I  next  saw  them  in 
January,  1880;  they  were  returned  to  my  store  by  George 
heey  and  I  saw  them  the  next  day ;  Jonas  and  Moses  Slinkard 
and  Thomas  Bartlett  were  present;  the  goods  were  boxed  up 
in  large  wooden  boxes;  some  were  in  cartons,  and  others 
were  packed  loose  in  the  wooden  boxes ;  some  of  the  paper 
boxes  looked  like  they  had  been  wet ;  the  rubber  goods  had 
melted  and  run  together ;  looked  as  though  they  had  been 
wet  and  too  warm ;  some  of  the  boots  and  shoes  were  mouldy 
and  bent  over ;  some  looked  pretty  well,  and  others  looked 
bad  ;  mould  was  caused  by  wet  and  heat ;  the  cloth  shoes  were 
mouldy,  and  some  were  rotten ;  some  of  the  leather  shoes  were 
rotten  ;  the  difference  in  the  value  of  the  goods  when  Returned 
and  when  taken  was  one-third,  and  amounted  to  $464.05,  aside 
from  the  goods  that  were  not  returned." 

The  bill  of  exemptions  states  that  the  defendants  objected 
to  the  testimony  of  Jonas  W.  Slinkard,  Charles  H.  Reeve  and 
Samuel  Slinkard,  in  so  far  as  the  same  relates  to  any  injury 
or  damage  to  or  depreciation  in  value  of  the  goods  described 
in  the  plaintiffs'  complaint  between  the  time  the  same  were 
taken  on  the  writ  of  replevin  and  the  time  when  they  were 
returned  to  the  plaintiffs,  for  the  reason  that  these  defendants 
were  not  liable  upon  the  undertaking  sued  on  in  this  action 
for  any  such  injury  or  damage,  and  for  the  reason  that  the 
measure  of  damages  in  this  action  is  the  value  of  the  goods 
shown  not  to  have  been  returned,  and  that  were  taken  by  the 
sheriff  on  the  writ  of  replevin,  and  the  damages  awarded  to 
the  plaintiffs  on  the  trial  of  the  action  of  replevin. 

This  objection  was  rightly  overruled  by  the  court.  The 
goods  being  in  the  possession  of  the  plaintiff  in  the  replevin 
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suit,  and  packed  in  boxes,  the  defendants,  when  they  took 
their  judgment  for  a  return,  could  not  know  what  the  condi- 
tion of  the  property  then  was,  nor  what  its  condition  would 
be  when  afterward  returned ;  and  they  were,  therefore,  under 
no  obligation  to  try  to  make  any  proof  on  that  subject. 

There  was  certainly  evidence  tending  to  support  the  ver- 
"dict  for  $400,  and,  if  the  jury  believed  the  plaintiffs'  witnesses, 
)the  damages  were  not  excessive. 

This  was  not  a  case  of  failure  of  proof,  as  the  appellants 
seem  to  suppose. 

The  judgment  of  the  court  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  affirmed,  at  the  costs  of  the  appellants. 


No.  9275. 
VoLTz  V.  Rawles  ET  AL. 

Married  Woman. — ForecUxnire  of  Hmband'a  Mortgage. — Sheriff *8  Sale  qf 
Lands. —  When  Wife's  Inchoate  IniereH  VeAbi. —  Obligaiion  of  Confyncts. — Con- 
stitutional Late — Statute  ConstrvM. — Upon  the  foreclosure  oi  a  mortgage 
on  real  estate,  executed  by  the  husband  alone  prior  to  August  24th,  1875, 
to  secure  a  debt  other  than  for  purcliase-money,  and  the  sherifi'^s  sale 
of  the  mortgaged  premises,  where  the  judgment  of  foreclosure  was  ren- 
dered, and  the  sale  thereunder  was  made,  subsequent  to  August  24th, 
1875,  the  wife's  inchoate  interest  in  the  mortgaged  real  estate  will  not 
vest  and  become  absolute  in  her,  unless  and  until  she  shall  survive  her 
husband.  In  such  a  case,  section  2508,  R.  S.  1881,  can  not  be  construed 
as  applicable;  for,  if  the  section  were  applicable,  its  effect  would  be  to 
impair  the  obligation  of  the  mortgage  contract,  and,  to  that  extent,  the 
section  would  be  unconstitutional  and  void. 

From  the  Fountain  Circuit  Court. 

J,  B.  Martin  and  /.  W,  Copner,  for  appellant. 
L.  Nebeker,  for  appellees. 
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HoWK,  J. — ^The  appellant  brought  this  action  against  the 
appellees  to  obtain  the  partition  of  certain  real  estate  in 
Fountain  county-  The  appellees  answered  in  a  single  para- 
graphy  stating  affirmative  matters  in  bar  of  the  action.  The 
appellant  demurred  to  the  answer^  upon  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  defence  to  her  ac- 
tion, which  demurrer  was  overruled  by  the  court,  and  to  this 
ruling  she  excepted.  She  declined  to  reply  to  the  answer,  and 
thereupon  the  court  adjudged  that  she  take  nothing  by  her 
suit,  and  that  appellees  recover  their  costs. 

The  overruling  of  her  demurrer  to  appellees'  answer  is  as- 
signed as  error  By  the  appellant.  In  their  answer,- the  ap- 
pellees admitted  so  much  of  the  complaint  as  averred  title  in 
them,  and  that  appellant  was  the  wife  of  Henry  Voltz ;  and 
they  averred,  that  the  appllant  had  no  title  to  or  interest  in 
the  prcmist^s  described  in  the  complaint,  except  such  as  she 
might  have  by  virtue  of  her  being  the  wife  of  said  Henry 
Voltz,  who  was  then  living;  that  they  derived  title  to  said 
premises  by  purchase  tliereof  at  the  sheriff's  sale  mentioned 
in  the  complaint;  that  the  sale  \vas  made  by  the  sheriff,  pur- 
suant to  a  decree  of  foreclosure  and  order  of  sale  made  by  the 
Fountain  Circuit  Court,  at  its  February  term,  1876,  which 
decree  was  against  the  said  Henry  Voltz  for  the  whole  of  said 
premises,  and  was  duly  rendered  by  the  court  in  favor  of 
David  Rawles,  plaintiff,  and  against  the  said  Henry  Voltz, 
defendant  therein ;  and  that  said  decree  was  for  the  foreclo- 
sure of  a  mortgage,  which  was  executed  by  said  Henry  Voltz 
to  said  David  Rawles,  on  Deceml)er  11th,  1868,  to  secure  a 
debt  therein  described,  and  conveying  the  premises  described 
in  appellant's  complaint,  as  a  security  for  such  debt,  said 
Henry  Voltz  being  at  the  time  the  owner  of  said  premises. 
Wherefore,  etc. 

We  are  of  the  opinion  tliat  the  court  committed  no  error 
in  overruling  appellant's  demurrer  to  appellees'  answer.  The 
facts  alleged  therein  were  sufficieni  to  show  that  the  appel- 
lant's inchoate  title  to  and  interest  in  the  premises  in  contro- 
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versy,as  the  wife  of  Henry  Voltz,  would  not  vest  and  become 
absolute  in  her,  in  such  manner  as  to  enjible  her  to  maintain 
an  action  of  partition  therefor,  during  the  lifetime  of  her  hus- 
band, and  unless  she  survived  him.  In  the  act  of  March  11th, 
1875  (sec.  2508,  R.  S.  1881),  it  was  provided  as  follows :  "  In 
all  cases  of  judicial  sales  of  real  property  in  which  any  mar- 
ried woman  has  an  inchoate  interest  by  virtue  of  her  marriage^ 
where  the  inchoate  interest  is  not  directed  by  the  judgment 
to  be  sold  or  barred 'by  virtue  of  such  sale,  such  interest  shall 
become  absolute  and  vest  in  the  wife  in  the  same  manner  and  to 
the  same  extent  as  such  inchoate  interest  of  a  married  woman 
now  becomes  absolute  upon  the  death  of  th^  husband,  when- 
ever, by  virtue  of  said  sale,  the  legal  title  of  the  husband  in  and 
to  such  real  property  shall  become  absolute  and  vested  in  the 
purchaser  thereof,  his  heirs  or  assigns^  subject  to  the  provi- 
sions of  this  act,  and  not  otherwise.  When  such  inchoate  right 
shall  become  vested  under  the  provisions  of  this  act,  such 
wife  shall  have  the  right  to  the  immediate  possession  thereof; 
and  may  have  partition,  upon  agreement  with  the  purchaser, 
his  heirs  or  assigns,  or  upon  demand,  without  the  payment  of 
rent,  have  the  same  set  off  to  her." 

In  the  case  at  bar,  the  sale  of  the  real  property  of  Henry 
Voltz  was  made  under  a  judgment,  rendered  after  the  taking 
effect  of  the  act  of  March  11th,  1875,  which  judgment  did  not 
direct  the  inchoate  interest  of  his  wife,  the  appellant^  in  such 
property  to  be  sold,  or  barred  by  such  sale.  The  appellant^s 
case,  therefore,  comes  within  the  letter  of  the  statute.  But 
the  allegations  of  the  appellees'  answer,  which  were  conceded 
to  be  true  by  the  appellant's  demurrer,  show  that  the  judg- 
ment, under  which  the  sale  was  made,  was  rendered  upon  a 
mortgage  executed  by  Henry  Voltz,  upon  the  real  property 
in  controversy,  on  the  11th  day  of  December,  1868,  and  long 
prior  to  the  taking  effect  of  the  act  of  March  11th,  1875, 
Under  the  law  as  iff  existed  at  the  date  of  such  mortgage,  the 
appellant's  inchoate  interest  in  the  mortgaged  property  would 
not  vest  or  become  absolute  in  her,  except  upon  the  possible 
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contingency  that  she  shouUl  survive  her  husband^  which  con- 
tingency might  never  happen,  and,  therefore,  as  against  her, 
the  mortgagee  took  the  entire  property  by  his  mortgage,  as  a 
security  for  the  mortgage  debt,  subject  only  to  the  possible 
contingency  that  she  might  survive  her  husband.  It  can  not 
be  held,  therefore,  that  the  act  of  March  11th,  1875,  is  appli- 
cable to  such  a  case  as  is  shown  by  the  facts  averred  in  ap- 
pellees' answer ;  for,  if  the  act  were  applicable  to  such  a  case, 
its  effect  w^ould  be  to  impiir  the  obligation  of  the  mortgage 
contract,  and,  that  far  forth,  the  act  would  be  unconstitutional 
and  void.  The  Constitution  of  the  United  States,  the  su- 
preme law  of  the  land,  expressly  declares  that  no  State  shall 
pass  any  law  impairing  the  obligation  of  contracts.  Section 
10,  R.  S.  1881.  It  follows,  therefore,  that  the  appellant's  in- 
choate interest  in  the  real  estate  of  which  she  seeks  partition, 
has  not  vested,  and  will  not  vest  and  become  absolute  in  her 
unless  and  until  she  shall  survive  her  husband,  Henry  Voltz. 

This  conclusion  is  supported  by  and  is  in  harmony  with  sev- 
eral cases  recently  decided  by  this  court.  J/c  Glothlin  v.  Pollard, 
81  Ind.  228 ;  Parkham  v.  Vandeventer,  82  Ind.  544 ;  Baker  v. 
McCune,  82  Ind.  585 ;  Helphemfine  v.  Meredith,  84  Ind.  1. 

The  judgment  is  affirmed,  with  costs. 


No.  9909. 

Reamer  et  al.  v.  Davis. 

SuFPiciEKCY  OP  Evidence. —  Verdict. — Master  and  ServanL^^Congiffnor  and 
Consigned. — Negligence. — A.,  of  Cincinnati,  shipped  goods  to  New  Albany, 
to  be  received  and  stored  by  B.  They  were  received  by  C,  upon  his? 
wharf-boat  to  be  kept  for  A.  until  removed.  The  servants  of  B.,  in 
removing  the  goods  from  the  wharf-boat,  allowed  part  of  them  to  fall 
into  the  river,  whereby  they  were  lost. 

HeUd^  in  a  suit  by  A.  against  C.  for  negligence,  that  this  evidence  did  not 
support  a  verdict  against  C. 

From  the  Floyd  Circuit  Court. 
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A,  Dowlingy  for  appellants. 
J",  y.  Kelso,  for  appellee. 

Black,  C. — This  was  an  action  by  the  appellee  against  the 
appellants.  The  trial  of  an  issue  made  by  a  general  denial 
of  the  allegations  of  the  complaint  resulted  in  a  verdict  for 
the  appellee. 

A  motion  for  a  new  trial  was  made  by  appellants,  which 
was  overruled.  The  only  question  presented  by  the  motion  was 
whether  the  verdict  was  sustained  by  sufficient  legal  evidence  ; 
and  counsel  have  confined  their  argument  to  that  question. 

The  complaint  charged,  in  substance,  that  appellants  were 
partners;  that,  on  the  23d  of  April,  1880,  they  were,  and  they 
^till  continued  to  be,  proprietors  of  a  wharf-boat  at  New  Al- 
bany, which  they  used  and  operated  as  a  warehouse  for  the 
storage  of  freight  shipped  to  and  from  that  city  by  means  of 
vessels  plying  on  the  Ohio  river;  that,  at  the  date  mentioned, 
they  received  on  board  said  wharf-boat,  for  delivery  to  ap- 
pellee, a  large  number  of  vehicles,  among  which  was  a  ba- 
rouche, the  property  of  appellee,  of  the  value  of  $200;  tliat 
appellants  eliarged  appellee  a  sum  stated  as  wharfage,  for  re- 
ceiving, storing  and  keeping  his  vehicles  on  said  wharf-boat, 
which  appellee  paid  to  appellants;  that  they  so  negligently 
conducted  themselves  in  storing,  keeping  and  taking  care  of 
said  barouche,  that  it  fell  off  said  wharf-boat  into  the  Ohio 
river  and  was  wholly  lost  to  appellee,  while  in  the  care  and 
possession  of  appellants,  and  without  fault  on  the  part  of  ap- 
pellee, to  his  damage,  etc. 

The  evidence  showed  that  one  Anderson  was  a  travelling 
salesman  in  the  employment  of  appellee.  A  number  of  ve- 
hicles, including  said  barouche,  the  property  of  appellee,  were 
shipped  from  his  house  at  Cincinnati  to  New  Albany,  upon 
the  order  of  Anderson.  They  arrived  on  a  steamboat  in  the 
evening,  and  were  delivered  to  apj)ellants  on  their  wharf-boat, 
they  paying  the  freight,  which,  with  wharfage,  was  afterward 
paid  to  them  by  Anderson. 
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Philip  M.  Keplev,  keeper  of  a  livery-stable  at  New  Albany, 
had  been  authorized  bv  Anderson  to  receive  the  vehicles  from 
the  landing,  and  to  store  them  at  his  livery-stable.  The  evi- 
dence plainly  showed  that  the  barouche  was  lost  by  being  suf- 
fered to  go  overboard  by  those  who,  the  next  morning,  were 
removing  the  carriages  from  the  wharf-boat,  who  were  the 
servants  of  said  Kepley,  one  being  his  adult  son,  assisted  by 
one,  not  a  servant,  procured  by  said  son,  without  compensa- 
tion, for  that  purpose ;  that  said  servants,  in  making  such  re- 
moval, were  acting  for  their  master,  and  that  such  work  was 
within  the  scope  of  their  employment.  The  loss  did  not  re- 
sult from  acts  of  appellants  or  of  their  servants,  and  it  was 
sought  to  make  them  responsible  merely  because  they  did  not 
prevent  the  acts  of  those  who  came  to  remove  the  carriages. 

Anderson  placed  no  restriction  upon  Koploy,  with  whom 
he  had  before  done  business  of  the  same  kind,  and  he  may 
be  presumed  to  have  intended  that  Kepley  would  remove  the 
<5arriages  by  his  usual  means,  and,  no  instruction  to  the  con- 
trary having  been  given,  that  the  carriages  would  be  removed 
by  Kepley's  servants,  whose  usual  occupation  included  such 
work ;  Kepley's  personal  supervision  was  n<>t  exacted. 

The  fact,  that  at  the  instance  of  one  of  the  servants  assist- 
ance was  rendered  by  a  volunteer,  could  not  change  the  case. 

A  special  order  from  the  mast<^r  to  the  servant  need  not 
always  be  shown  to  connect  the  master  with  the  acts  of  the 
servants.  Tacit  consent  or  acquiescence  is  sufficient,  A  mas- 
ter is  liable  for  injuries  to  third  persons  occasioned  by  inat- 
tention, negligence  or  want  of  skill  of  his  servant  while 
employed  about  the  master's  business,  within  the  scope  of  the 
authority  conferred. 

A  deviation  of  an  agent,  general  or  special,  from  the  ap- 
propriate course,  will  not  vitiate  his  act,  if  it  be  immaterial 
or  circumstantial  only,  and  do  not  in  substance  exceed  his 
right.  If  appellants  might  have  refused  to  deliver  the  vehi- 
cles to  these  persons  without  the  production  of  proof  of  au- 


204  SUPREME  COURT  OF  liS'DIANA, 


McCrum  i'.  llildebraiul. 


thority,  they  were  not  bound  to  require  proof  from  those  who, 
in  truth,  were  authorized. 

The  evidence  clearly  showed  that  the  persons  who  caused 
the  loss  were  not  unlawfully  interfering  with  the  property, 
but  were  acting  under  authority  derived  from  appellee,  and, 
therefore,  that  appellants  were  not  in  fault. 

We  are  of  opinion  that  the  court  should  have  granted  a 
new  trial. 

Per  Curiam. — It  Is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  and  it  is  hereby  reversed,  at  appellee's 
costs,  and  the  cause  is  remanded  for  a  new  trial. 


No.  9827. 

McCrum  v.  Hit.debrand. 

Marriage  Promise. — Insti-uction. — Duress — In  a  suit  for  breach  of  a  mar- 
riage promise,  an  instruction  which  correctly  states  the  facts  necessary 
to  be  proven  by  the  plaintiff,  professing  to  do  no  more,  is  not  erroneous 
for  failure  to  inform  the  jury  further  that  the  promise  would  not  bind 
the  defendant  if  made  under  duress. 

Same.— ^n'dcncc  of  Confract. — An  instruction  in  such  case,  which  submits 
to  the  jury  the  conduct  of  the  parties  towards  each  other,  as  proper  evi- 
dence to  be  con  8i<lercd  in  determining  whether  a  promise  of  marriage 
existed,  is  proper ;  indeed,  the  jury  may  be  told  that  a  promise  may  be 
inferred  from  circumstances. 

Same. — A  promise  of  marriage,  freely  made,  is  not  nullified  by  another 
made  under  duress. 

From  the  Huntington  Circuit  Court. 

J.  C,  Branyariy  0.  W.  Watkins,  M,  L.  Spencer,  B.  M.  Gobb 
and  O.  W.  StuHzy  for  appellant. 

Elliott,  J. — This  action  was  brought  by  the  appellee 
against  the  appellant,  to  recover  damages  for  the  breach  of  a 
promise  of  marriage. 
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The  fii>it  instruction  given  by  the  court  roads  thus: 

"  1st.  In  orderto  entitle  theplaintitf',  Elizabeth  Hildobrand, 
to  recover  in  this  case,  it  is  necessary  that  it  shall  be  made  to 
appear  to  your  satisfaction,  by  the  preponderance  of  the  evi- 
dence, that,  at  some  time  before  the  commencement  of  this 
action,  the  defendant,  Robert  C.  McCrum,  promised  to  marry 
her,  in  consideration  of  a  like  promise  by  the  plaintiff  to  the 
defendant  to  marry  him ;  that  the  plaintiff  thereafter  either  re- 
quested the  defendant,  within  a  reasonable  time,  and  before  the 
.commencement  of  this  action,  to  marry  her,  the  plaintiff,  in 
pursuance  of  such  contract,  and  he  refused  to  do  so ;  or  that, 
by  the  terms  of  the  contract,  a  dav  certain  beyond  the  time  of 
the  commencement  of  this  action  was  fixed  for  the  perform- 
ance of  such  marriage  contract  without  performance,  or  offer 
of  performance,  of  the  same  by  the  defendant,  on  or  before 
the  day  so  fixed,  and  that  the  plaintiff  at  all  times  from  and 
after  the  making  of  such  contract  or  contracts,  up  to  the  time 
of  the  commencement  of  this  action,  was  ready  and  willing 
to  marry  the  defendant." 

The  objection  made  to  this  instruction  is,  to  quote  the  lan- 
guage of  counsel,"  That  it  purports  to  set  out  the  only  things 
necessary  to  entitle  plaintiff  to  recover,  and  omits  to  state 
that  if  the  agreement,  fixing  the  time,  was  under  duress,  it 
would  be  fetal  to  the  appellee's  right  to  sue/'  There  is  no 
force  in  the  objection.  The  appellee  was  not  bound  to  prove, 
in  the  first  instance,  that  the  promise  was  not  made  under 
duress,  for  she  was  under  no  obligation  to  anticipate  and  dis- 
prove a  matter  of  defence. 

The  fifth  instruction  is  as  follows : 

"  5th.  In  this  case  circumstantial,  as  well  as  positive  proof, 
is  competent  for  the  purpose  of  making  out,  not  only  the  case 
of  the  plaintiff,  but  any  defence  of  the  defendant,  embraced 
within  the  issues  as  well.  Hence,  not  only  the  direct  statements 
of  witnesses  pro  or  con,  that  is,  for  or  against,  as  to  the  mak- 
ing of  any  positive  or  actual  promises,  are  proper  to  be  con- 
sidered, but  the  fects  and  circumstances  before  you  in  the 
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proof  touching  the  relations  which  existed  between  the  parties 
during  the  period  anterior  to  the  time  or  times  at  which  it  i& 
alleged  the  promise  or  contract  of  marriage  was  made,  may 
also  be  weighed,  as  well  for  the  purpose  of  determining,  on 
the  one  hand,  whether  any  such  contract  or  promise  was  made^ 
as,  on  the  other,  for  the  purpose  of  determining  whether  the 
plaintiff  released  the  defendant  therefrom,  or  was  herself  not 
ready  or  unwilling  to  perform  the  contract,  if  any  existed. 
Had  they  then,  during  the  period  referred  to,  any  acquaint^ 
ance  with  each  other?  If  so,  what  was  the  character,  that  of . 
ordinary  acquaintances  or  friends  only,  or  of  a  closer  or  more 
tender  and  endearing  character?  Were  the  attentions  of  the 
defendant  to  the  plaintiff,  if  any  there  were,  of  snch  character 
as  to  justify  the  construction  that  they  manifested  an  inten- 
tion on  the  part  of  the  defendant  to  make  overtures  of  affec- 
tion and  love  to  the  plaintiff,  and  solicit  a  reciprocal  manifes- 
tation thereof  on  the  part  of  the  plaintiff  toward  the  defendant  ? 
Were  such  attentions,  if  any,  with  the  knowledge  of  defend- 
ant, so  understood  by  the  plaintiff,  and  did  she  or  not  so  de- 
port herself  as  to  be  understood  by  the  defendant  as  so  inter- 
preting and  accepting  his  attentions  and  reciprocating  his 
sentiments?  All  these  and  other  similar  enquiries  fairly  aris- 
ing upon  and  growing  out  of  the  circumstances  in  evidence, 
will  be  properly  matters  entitled  to  be  considered  in  deter- 
mining whether  a  promise  or  contract  of  marriage  was  made,, 
and  you  are  not  required  to  look  only  to  the  statements  of 
witnesses,  as  to  the  express  promises  or  contracts  being  or  not 
being  made.  So,  also,  for  the  purpose  of  determining  whether 
the  plaintiff  on  her  part  had  promised  to  marry  the  defend- 
ant, and  as  to  whether,  if  there  were  such  mutual  contract, 
the  plaintiff  had  released  the  defendant  from  it,  or  was  not 
ready  or  unwilling  to  perform  it,  you  may,  in  like  manner, 
consider  the  relations,  bearing,  extent  of  social  intercourse  of 
the  plaintiff  with  other  persons  of  his  sex  other  than  the  de- 
fendant.    If,  in  fact,  she  was,  during  the  period  of  the  al- 
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leged  betrothal^  receiving  and  accepting  the  attentions  of 
another  or  others  than  the  defendant  as  suitor  or  suitors^  that 
might  be  a  potent  circumstance  in  determining  the  question 
whether  she  regarded  lierself  at  the  time  of  receiving  such 
attentions  as  being  affianced  to  the  defendant.  If  the  rela- 
tions with  others,  however,  were  only  those  of  casual  ac- 
quaintance and  ordinary  friendly  intercourse,  it  will  be  for 
you,  then,  to  consider  whether  such  relations  should  militate 
against  the  claim  of  being  under  an  engagement  to  the  de- 
fendant." 

The  objections  stated  to  this  charge  are,  that  "it  assumes  to 
tell  the  jury  that  the  appellant  would  be  bound  if  he  under- 
stood that  appellee  was  interpreting  his  relations  with  her  as 
serious  on  his  part,  and  in  telling  the  jury  that  they  were  not 
required  to  look  only  to  the  statements  of  the  witnesses  as  to 
express  promises  or  contracts  being  or  not  being  made." 

We  do  not  understand  the  instruction  as  making  such  an 
assumption  as  counsel  assert,  for  we  understand  it  as  sub- 
mitting for  the  consideration  of  the  jury  the  conduct  of  the 
parties,  and  this  was  proper.  In  actions  of  this  kind  it  is 
always  proper  to  submit  to  the  jury  the  conduct  of  the  par- 
*  ties  as  tending  to  prove  that  the  defendant  had  made  a  prom- 
ise of  marriage  to  the  plaintiff. 

If,  however,  the  instruction  had  told  the  jury  that  the 
promise  might  have  been  inferred  from  circumstances,  it  wouhl 
not  have  been  erroneous.  A  late  writer  says :  "  From  the 
very  nature  of  this  contract  it  results,  that  it  may  be  proved  by 
facts  and  circumstances."  2  Hilliard  Con.  117.  Chitty  lays 
down  a  like  rule,  and  the  American  editor  has  cited  many  au- 
thorities supporting  and  illustrating  the  text.  2  Chitty  Con. 
(11  Am.  ed.)  790,  n. 

The  court  did  right,  and  this  it  seems  almost  needless  to 
say,  in  directing  the  jury  that  they  were  not  to  look  alone  to 
the  positive  testimony  of  witnesses  for  proof  of  the  promise 
to  marry. 
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The  eighth  instruction  reads  thus: 

"  8th.  If  the  only  promise  which  the  defendant  may  be 
shown  to  have  made,  either  expressly  or  as  being  fairly  dedu- 
cible  from  the  circumstances,  was  one  induced  by  threats  and 
putting  in  fear  of  serious  bodily  harm,  he  would  not  be  bound 
by  such  promise ;  but  though  there  may  have  been  one  such 
promise  so  obtained,  if  there  were  another  or  others  volun- 
tarily made  expressly,  or  such  other  promise  is  fairly  deduci- 
ble  from  the  facts  and  circumstances  in  evidence,  and  there 
was  a  mutual  promise  on  the  part  of  the  plaintiff,  then  the 
defendant  would  be  liable  in  ease  of  refusal  to  perform  the 
latter  contract  so  by  him  made." 

This  instruction  is  unobjectionable.  If  piromises  had  been 
freely  made,  their  effect  would  not  be  nullified  by  the  feet 
that  another  was  made  under  duress. 

If,  prior  to  the  one  which  the  evidence  tends  to  show  the 
angry  father  and  brother  obtained  by  threats,  the  appellant 
had,  when  free  from  restraint  and  fear,  made  other  promises 
to  the  appellee,  they  would  not  be  rendered  nugatory  by  the 
fact  that  a  subsequent  promise  was  obtained  by  putting  him 
under  duress. 

The  appellant's  counsel  "  admit,"  to  quote  from  their  brief, 
"  that  there  is  evidence  enough  in  the  record  to  find  that  there 
was  a  promise  of  marriage  independent  of  any  made  at  the 
meeting  of  January  13th,"  and  this  sufficiently  proves  the 
relevancy  of  the  instruction,  as  the  only  evidence  tending  to 
show  duress  is  confined  to  the  day  named. 

We  can  not  disturb  the  verdict,  as  there  is  evidence  tend- 
ing to  show  both  a  promise  and  a  breach. 

Judgment  affirmed. 
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No.  10,229. 

Choex  t'.  The  State. 

Criminal  Law. — SpeeUU  Prosecuting  Attorney, — Judicial  Oorpiizanee. — An  in- 
dictment signed  by  a  ***  special  prosecuting  attorney  "  in  not  Hubject  to  a 
motion  to  quash,  or  to  a  plea  in  abatement  which  does  not  deny  the  due  ap- 
pointment of  such  special  prosecuting  attorney — the  court  taking  judicial 
cognizance  of  its  officers  and  of  their  signatures  and  official  designations. 

Same. — Duties  of  Special  PronectUing  Attorney. — When,  upon  failure  of  the 
prosecuting  attorney  to  attend,  the  court  appoints  "some  person  to 
prosecute,"  the  appointee  may  perform  any  duty  of  the  office,  including 
the  signing  of  indictments. 

Same. — Indictment.  —Buryltiry. — Larceny. — Election  of  Counts. — Upon  an  in- 
dictment of  two  counts,  charging  in  one  a  burglary  with  intent  to  steal  the 
goods  of  A.,  and  in  the  other  a  larceny  of  the  goods  of  B.,  the  prosecut- 
ing attorney  need  not  elect  between  counts,  if  his  intention  is  to  investi- 
gate one  transaction  only. 

'Same. —  Word  "  Personaly^  When  Unnecessary. — An  indictment  for  burglary 
with  intent  to  steal  "  goods  and  chattels  "  is  not  bad  for  the  want  of  the 
word  personal  before  "  goods  and  chattels." 

Same. — Ownership  of  Goods. — An  indictment  charging  the  larceny  of  speci- 
fied articles,  "  of  the  value,"  etc.,  "and  the  property  of  A.,"  shows  that  the 
articles  named  are  the  property  oT  A. 

8am& — JVflkrfibg. — Evidence. — When  the  evidence  shows  indisputably  that 
the  conviction  was  had  under  the  second  count  of  an  indictment,  rulings 
in  reference  to  the  first  count  are  immaterial. 

Practice. — Argtiment  of  Counsel — Bill  of  Elxccptions. — Motion  for  New  Trial, 
— In  order  to  save  an  exception  to  the  action  of  the  court  in  reference 
to  the  argument  of  counsel,  the  facts  must  be  stated  in  the  bill  of  excep- 
tions ;  it  is  not  enough  that  they  be  stated  in  the  motion  for  a  new  trial, 
or  in  affidavits  in  support  of  that  motion. 

Same. — Occurrences  in  the  presence  of  the  court  must  be  stated  in  the  bill 
of  exceptions ;  but,  in  cases  of  doubt,  the  judge  may  receive  affidavits  or 
other  proof  to  enable  him  to  settle  the  bill. 

Same. — Improper  speech  by  counsel  would  seem  to  be  "misconduct  of  the 
prevailing  party,"  and  can  not  be  made  available  as  an  irregularity  of 
the  court  unless  by  an  exception  to  the  court's  refusal  to  take  proper 
action  moved  for  at  the  time  of  the  misconduct. 

From  the  Cass  Circuit  Court. 

M.  Winjield  and  Q.  A.  Myers,  for  appellant. 
2).  P.  Baldwin,  Attorney  General,  for  the  State. 
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Woods,  J. — By  plea  in  abatement,  and  by  motion  Uy 
quash,  tiie  appellant  has  raised  the  question  whether  the  in- 
dictment is  defective,  because  not  signed  by  the  prosecuting 
attorney,  but  by  one  who  signed  as  "  special  prosecuting  at- 
torney,^' the  record  not  showing  affirmatively  the  appointment 
of  a  special  prosecuting  attorney. 

The  law  provides  for  the  appointment  by  the  judge  of  the 
court  of  "some  person  to  prosecute,"  if  the  prosecuting  at- 
torney fails  to  attend,  and  the  person  so  appointed  may  well 
be  designated  as  a  special  prosecuting  attorney.  R.  S.  1881^ 
section  5865.  And,  by  the  use  of  the  word  prosecuiey  the 
duties  of  such  special  prosecuting  attorney  are  not,  as  we 
think,  confined  to  the  prosecution  of  cases  under  indictments 
already  found,  but,  in  the  absence  of  the  regular  prosecuting- 
attorney,  he  may  perform  any  duty  of  the  oflSce,  including 
the  signing  of  indictments. 

The  record  shows  that  the  indictment  in  question,  signed 
as  stated,  was  returned  into  court  and  filed.  The  statute,  R.  S. 
1881,  section  1670,  requires  that  upon  the  return  of  an  indicts- 
ment  the  judge  must  examine  it,  and  see  that  it  is  properly^ 
signed  by  the  foreman  of  the  jury  and  by  the  prosecuting  at- 
torney. A  court  takes  cognizance  of  its  own  officers  and 
of  the  genuineness  of  their  official  signatures  and  designations.. 
Hipes  V.  Staie,  73  Ind.  39 ;  Mouvijoy  v.  Slale,  78  Ind.  172. 

The  court  below,  therefore,  in  passing  upon  the  motion  to 
quash,  determined  for  itself  whether  the  signature  to  the  in- 
dictment was  that  of  its  proper  officer,  and,  we  must  presume, 
determined  properly.  The  plea  in  abatement  does  not  deny 
that  the  special  prosecuting  attorney  had  been  duly  appointed ; 
and,  upon  the  motion  to  quash,  we  perceive  no  more  reason 
why  the  appellant  should  be  permitted  to  question  the  ap- 
pointment, than  to  dispute  the  election  and  qualification  of 
the  regular  prosecuting  attorney,  in  respect  to  indictments 
signed  by  him  in  his  official  name.  There  is  no  error  in 
this  respect. 

The  first  count  of  the  indictment  charges  the  burglarious 
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entry  of  the  appellant  into  the  barn  of  John  Cotternian,  with 
intent  feloniously  to  steal  and  carry  away  **  the  goods  and 
chattels  '^  of  the  said  John  Cotterman,  then  and  there  being, 
etc.  The  second  count  charges  simply  the  larceny  of  "six 
sacks,  each  cqntaining  two  bushels  of  clover  seed,"  etc.,  "all 
of  t^e  aggregate  value  of  fifty-four  dollars^  and  the  personal 
property,  goods  and  chattels  of  one  Harmon  Cotterman.*' 

The  appellant  moved  to  quash  each  count,  and  now  insists 
that  the  first  is  bad  because  of  the  omission  of  the  word  per- 
sona/before  "  goods  and  chattels'^;  and  the  second,  because 
the  ownership  of  the  property  alleged  to  have  been  stolen  is 
not  shown ;  it  being  claimed  that  the  phrase  "and  the  per- 
sonal property,"  etc..  of  Harmon  Cotterman,  is  not  descriptive 
of  the  sacks  of  clover  seed,  but  an  insufficient  designation  of 
other  property. 

We  think  neither  objection  tenable.  The  phrase  referred 
to  in  the  second  count  is  as  clearly  descriptive  of  the  sacks 
of  clover  seed  as  if  it  read, "  and  being  the  personal  property," 
etc.  That  the  word  personal  is  not  necessary  in  the  first 
count,  see  Moore's  Crim.  Law,  pp.  695-6,  and  cases  cited. 
"  Goods  and  chattels  "  mean  personal  goods. 

The  appellant  claims  error  in  the  refusal  of  the  court  to 
require  of  the  prosecution  an  election  between  the  counts  of 
the  indictment.  If  the  purpose  of  the  State  v/as  to  investigate, 
under  the  two  counts,  only  a  single  transaction,  there  was  no 
error  in  the  ruling.  The  contrary  not  being  shown,  the  pre- 
sumption is  that  such  was  the  purpose.  Indeed,  it  is  not 
claimed  in  the  brief  of  appellant  that  any  effort  was  made  to 
introduce  evidence  of  more  than  one  transaction.  On  thc^ 
contrarv,  it  is  claimed  that  no  evidence  whatever  was  adduced 
in  support  of  the  first  count ;  and  it  follows  that  the  defendant 
was  not  harmed  in  this  respect,  or  by  any  ruling  in  reference 
to  the  first  count.  It  is  not  denied  that  there  is  sufficient  evi- 
dence to  sustain  the  verdict  upon  the  second  count. 

Anotlier  cause  alleged  in  the  motion  for  a  new  trial  is : 
"  Irregularity  in  the  proceedings  of  the  court  *  *  in  permitting 
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D.  D.  Dykeraan,  Esq.,  assisting  the  prosecution  of  the  cause, 
ov^er  defendant's  objection,  to  comment  to  the  jury  upon  mat- 
ters not  in  evidence,  *  *  as  set  forth  in  the  affidavits  of  Q.  A. 
Myers  hereto  attached,  marked  'A,'  and  made  a  part  of  this 
cause  for  a  new  trial." 

This  is  not  available.  There  is  nothing  in  the  record,  ex- 
cept a  statement  contained  in  the  affidavit  referred  to,  to  show 
what  was  said  by  the  attorney  named,  or  that  any  objection 
was  made  to  it,  and  there  is  no  indication  whatever  that  any 
exception  was  taken  to  the  alleged  irregularity.  It  is  certainly 
settled  that  no  question  can  be  made  in  this  court  upon  any 
action  of  the  trial  court,  unless  an  exception  was  duly  taken 
and  saved  to  such  action.  It  is  equally  certain  that  the  mo- 
tion for  a  new  trial,  though  itself  a  part  of  the  record,  does 
not  constitute  evidence  of  the  truth  of  the  alleged  causes  for 
the  motion,  and  this  is  so,  even  though  the  motion  be  sworn 
to  or  accompanied  by  affidavits  in  support  of  it.  Such  affi- 
-davits  can  be  made  available  only  when  put  into  a  bill  of  ex- 
-ceptions,  or  when  made  a  part  of  the  record  by  a  special  order 
of  the  court  to  that  effect.  That  an  objection  was  made  to 
anything,  and  an  exception  taken  to  the  ruling  of  the  court 
thereon,  can  not  be  shown  by  affidavit  at  all.  The  matters 
involved  in  an  exception  necessarily  occur  in  the  presence  of 
the  court,  or*  are  brought  to  its  attention,  by  affidavit  or  oth- 
erwise, before  the  ruling  excepted  to  is  made,  and  it  is  by  re- 
cital, over  the  signature  of  the  judge,  in  a  bill  of  exceptions, 
that  the  fiicts  must  be  notified  to  this  court.  So,  too,  the  ar- 
gument of  counsel  to  the  jury  occurs  in  the  hearing  of  the 
court,  and,  if  exception  is  to  be  preserved  in  reference  to  any 
thing  said,  the  objectionable  speech  should,  in  like  manner, 
be  stated  in  the  bill  of  exceptions.  If  in  any  case  the  judge 
is  in  doubt  as  to  what  was  said,  he  may  receive  affidavits  or 
hear  the  testimony  of  witnesses  in  order  to  enable  him  to 
settle  the  bill ;  but  the  affidavits  or  the  testimony,  so  consid- 
ered, can,  ordinarily,  cut  no  figure  in  the  hearing  in  this 
court,  and  need  not  be  brought  into  the  transcript. 
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The  propriety  of  this  rule  is  well  illustrated  by  this  record, 
which  contains  affidavits  and  counter  affidavits  in  reference  to 
the  speech  in  question^  but  no  finding  or  statement  of  the 
court  certifying  to  this  court  what  was  actually  said. 

It  may  be  suggested,  whether  or  not  an  improper  speech 
of  counsel  ought  not  to  be  assigned  in  the  motion  for  a  new 
trial,  as  "  misconduct  of  the  prevailing  party,"  rather  than  as 
an  "  irregularity  of  the  court."  There  can  certainly  be  no  such 
irregularity  unless  the  court  is  called  upon  in  the  proper  way  to 
take  some  appropriate  action,  and  refuses  or  fails  to  do  it,  and 
an  exception  is  duly  saved.  See  Morrison  v.  StatCy  76  Ind.  335. 

It  is  next  claimed  that  the  court  erted  in  overruling  the 
challenge  for  cause  of  certain  jurors,  who,  it  was  shown,  had 
served  as  jurors  within  the  year  last  past. 

There  was,  however,  no  error  in  this. 

By  the  220th  section  of  the  criminal  code  of  1881,  R.  S.  1881, 
section  1793,  it  is  enacted,  that  ^'  The  following,  and  no  other, 
shall  be  good  causes  for  challenge  to  any  person  called  as  a 
juror  in  any  criminal  trial ; "  and  in  the  enumeration  of  causes 
which  follows,  no  mention  is  made  of  former  service  on  a  jury* 

We  find  no  error  in  the  record. 

Judgment  affirmed. 

Opinion  filed  at  the  May  term,  1882.. 

Petition  for  a  rehearing  overruled  at  the  November  term,  1882. 


No.  9756. 

State,  ex  rel.  Oliver  et  al.,  v.  Grubb,  Trustee. 

Public  Schooub. —  TownMp  Trustee. —  Colored  Children. — EnumercUum. — 
Mandate.—T]ie  township  trustee  will  not  be  required  by  mandate  to 
establish  separate  schools  for  colored  children,  unless  it  is  shown  to  be 
practicable;  nor  will  he,  unless  such  separate  school  be  practicable,  be 
required  by  mandate  to  make  separate  lists  of  such  children,  as  provided 
by  section  4472,  B.  S.  1881. 
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Mandate.  Public  Offi^ri-.—X  public  officer  will  not  be  compelled  bj  man- 
date to  do  an  act  at  the  instance  of  a  relator  who  doc8  not  show  that  he 
has  an  interest  in  the  act  sought  to  be  coerced. 

Same. — Fi-ac(ice, — The  alternative  writ  of  mandate  to  compel  two  or  more 
nets,  if  not  sufficient  as  to  all,  is  bad  on  demurrer. 

From  the  Montgomery  Circuit  Court. 

T.  E.  Ballard  and  if.  E,  Clodfeliery  for  appellants. 
jB.  (7.  Snyder y  for  appellee. 

Franklin,  C. — This  was  a  proceeding  by  mandate,  on  the 
part  of  appellants  against  appellee,  to  compel  appellee  to  list 
the  colored  children  in  his  township,  of  the  proper  ages,  to 
attend  free  schools,  in  a  separate  list  from  that  of  the  white 
children,  and  to  organize  separate  schools  for  the  education 
of  the  colored  children. 

An  alternative  writ  was  issued  against  the  appellee.  He 
appeared  and  filed  a  demurrer  to  the  writ.  Appellants  then 
moved  for  a  peremptory  writ  of  mandate  to  issue.  The  court 
overruled  appellants'  motion,  and  sustained  appellee's  de- 
murrer. Appellants  refused  to  plead  over,  stood  upon  the 
rulings  upon  the  demurrer  and  motion,  and  judgment  was 
rendered  for  appiOloe  for  costs. 

Appellants  appealed  and  have  assigned  for  error  the  fore- 
going rulings  of  the  court. 

There  is  but  one  question  presented,  and  that  is,  as  to 
whether  the  complaint  and  writ  state  sufficient  facts  to  con- 
stitute a  cause  of  action  ? 

The  complaint  and  writ  aver  that  appellants  are  citizens, 
residents,  taxpayers,  and  patrons  of  the  public  schools  in 
Union  School  Township,  in  the  county  of  Montgomery  and 
State  of  Indiana;  that  said  Joseph  Grubb,  appellee,  is  the 
school  trustee  thereof,  in  which  capacity  he  has  acted  for  the 
two  years  last  past ;  that,  during  the  time  the  said  Grubb  has 
been  such  trustee  of  said  township,  there  has  resided  in  said 
township  a  large  number  of  colored  children,  giving  the 
names  of  six,  and  averring  that  there  are  others  whose  names 
are  unknown  to  appellants;  that  said  colored  children  are 
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negroes,  and  dre  of  lawful  and  proper  ages  .to  attend  the 
schooLj,  being  between  six  and  twenty-one  years  of  age  re- 
spectively, and  do  not  reside  in  any  incorporated  city  or  town 
in  said  township ;  that  said  colored  children  have  not  been 
organized  into  separate  schools  as  provided  by  law;  that  no 
separate  schools  have  been  provided  for  said  children  by  said 
•defendant  or  any  other  officer  or  person,  and  said  children 
.are  now  without  any  separate  school  for  colored  children ; 
that  said  defendant  during  said  time  has  omitted,  failed,  neg- 
lected and  refused  to  enumerate  the  said  colored  children  in 
separate  and  distinct  lists  from  those  in  which  other  school 
•children  are  enumerated,  according  to  law,  and  during  said 
time  has  wholly  omitted,  &iled,  neglected  and  refused  to  or- 
ganize said  colored  children  into  separate  schools,  having  all 
the  rights  and  privileges  of  other  schools  in  said  township, 
as  required  by  law.     Wherefore,  etc. 

To  allay  the  general  irritation  in  the  community  upon  the 
subject  of  mixed  schools,  our  Legislature  has  wisely  provided 
for  separate  schools  for  the  colored  children.  The  third  section 
of  the  act  of  May  13th,  1869, 1  R.  8. 1876,  p.  779,  provides  that 
^^  The  trustee  *  *  shall  organize  the  colored  children  into  sep- 
4irate  schools,  *  *  Promdedy  There  are  not  a  sufficient  num- 
ber within  attending  distance,  the  several  districts  may  be  con- 
solidated and  form  one  district.  But  if  there  are  not  a  suffi- 
cient number  within  reasonable  distance  to  be  thus  consolida- 
ted, the  trustee  or  trustees  sliall  provitle  such  other  means  of 
•education  for  said  children  as  shall  use  their  proportion,  ac- 
cording to  numbers,  of  school  revenue  to  the  best  advantage." 

This  section  was  amended  by  the  act  of  1877,  which  amend- 
ment reads  as  follows : 

"  The  trustee  *  *  of  such  township  *  *  may  organize 
the  colored  children  into  separate  schools  *  *  Provided, 
That  in  case  there  may  not  be  provided  separate  schools  for 
the  colored  children,  then  such  colored  children  shall  be 
allowed  to  attend  the  public  schools  with  white  children,"  etc. 

In  the  case  of  Cory  v.  Carter,  48  Tnd.  327  (17  Am.  R.  738), 
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it  was  held  that  the  act  of  1869,  providing  for  separate  schools 
for  the  colored  children,  did  not  in  any  particular  infringe 
upon  the  provisions  of  the  constitution  of  the  United  State.<^ 
or  of  the  State  of  Indiana,  and  that  the  same  was  constitu- 
tional  and  valid. 

By  the  provisions  of  that  act,  if  there  were  a  sufficient  num- 
ber of  colored  children  for  a  school,  within  attending  distance, 
it  was  compulsory  upon  the  trustee  to  organize  them  into  a 
separate  school ;  or,  if  the  districts  could  be  so  consolidated 
as  to  make  a  sufficient  number  within  attending  distance,  it  was^ 
equally  his  duty  to  so  consolidate  them  and  organize  them 
into  a  separate  school.  If  neither  could  be  done,  this  act 
made  no  provision  for  mixed  stshools,  but  left  it  in  the  dis- 
cretion of  the  trustee  to  exercise  his  own  judgment  as  to  the 
manner  of  expending  the  colored  children's  pro  rata  share  of 
the  public  school  funds  in  their  education.  But  the  act  of 
1877  further  provided  that,  if  no  separate  schools  were  pro- 
vided for  the  colored  children,  they  should  have  the  right  to 
attend  the  schools  provided  for  the  white  children ;  and,  if 
any  of  the  colored  children  had  advanced  beyond  any  of  the 
grades  taught  in  the  separate  schools  provided  for  the  colored 
children,  they  should  be  entitled  to  attend  the  schqols  provided 
for  the  white  children,  as  to  these  higher  grades.  These  two 
conditions  form  the  only  exceptions  to  separate  schools. 

It  is  a  rule  of  law  that,  where  the  public  good  requires  it,  the 
word  "  may  "  will  be  construed  to  mean  shall,  and  that,  where 
the  permissive  form  has  been  used,  and  there  has  been  an  in- 
correct exercise  or  abuse  of  the  discretion,  courts  will  review 
such  exercise  of  discretionary  powers,  and  compel  a  correct 
discharge  of  the  duties  imposed.  Statey  ex  reL,  v.  Board,  etc^ 
2  Pinney  (Wis.)  552;  State,  ex  reL,  v.  Hastings,  10  Wis.  518. 

But  whether  the  provisions  of  the  amending  act  of  1877  be 
permissive  or  compulsory,  there  is  nothing  in  this  writ  or 
complaint  showing  that  there  existed  such  a  slate  of  fects  as 
makes  it  obligatory  on  the  trustee  to  act,  or  even  proper  that 
he  should  act.  For  aught  that  appears,  the  trustee  may  have 
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fidled  to  act  on  account  of  the  impossibility  of  organizing  a 
separate  school  convenient  for  the  attenclance  of  a  sufficient 
number  of  colored  children  to  render  it  practicable. 

The  averments  in  the  writ  should  show  that  the  thing  asked 
can  be  done,  that  its  performance  is  not  impossible,  and  that 
the  relators  have  a  clear  right  to  the  granting  of  the  writ. 
High's  Extraordinary  Remedies,  section  32 ;  Ackerman  v. 
Deaha  County,  27  Ark.  457. 

Six  or  more  colored  children  scattered  all  over  the  town- 
ship, without  a  sufficient  number  to  constitute  a  school  within 
attending  distance  in  any  one  neighborhood,  would  certainly 
not  authorize  the  interposition  of  the  courts  to  compel  the 
organization  of  a  separate  school  for  their  education. 

To  warrant  a  court  in  granting  a  writ  of  mandamus  against 
a  public  officer,  such  a  state  of  facts  must  exist  as  to  show  that 
the  relator  has  a  clear  right  to  the  performance  of  the  thing 
demanded,  and  that  a  corresponding  duty  rests  upon  the  of- 
ficer to  perform  that  particular  thing.  And  where  substantial 
doubt  exists  as  to  the  duty  whose  performance  it  is  sought  to 
coerce,  or  as  to  the  right  or  power  of  the  officer  to  perform 
the  duty,  the  relief  will  be  withheld.  So  the  fact  that  there 
are  such  difficulties  in  the  way  of  performing  the  duty  in  ques- 
tion as  to  render  the  writ  nugatory,  if  granted,  is  a  sufficient 
objection  to  the  exercise  of  the  jurisdiction.  High's  Extra- 
ordinary Remedies,  section  32 ;  Johnson  v.  Lucas,  30  Tenn. 
306 ;  Houston,  etc.,  R.  JR.  Oo.  v.  Randolph,  24  Tex.  317 ;  Wil- 
liams  V.  Smith,  6  Cal.  91 ;  People  v.  Forquer,  Breese,  104 ;  State 
V.  Lehre,  7  Rich.  234.  "And  it  may  be  stated  as  a  general 
principle,  that  mandamus  will  not  lie  to  compel  action  upon 
the  part  of  public  officers,  where  it  is  apparent  that  the  rela- 
tor has  no  direct  interest  in  the  action  sought  to  be  coerced, 
and  that  no  benefit  can  accrue  to  him  from  its  performance." 
High's  Extraordinary  Remedies,  section  33.  State,  ex  rel.,  v. 
Commissioners,  etc.,  4  Kan.  261. 

In  the  case  under  consideration,  there  is  no  averment  that 
the  colored  children  were  or  had  been  attending  the  schools 
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organized  for  the  white  children,  or  any  other  averment  show- 
ing in  any  manner  any  direct  interest  in  appellant^s  to  have 
the  colored  children  enumerated  in  separate  lists,  or  separate 
schools  organized  for  their  ediieution. 

It  is  further  insisted  by  appellants*  counsel  that  the  trustee 
was  bound  to  enumerate  the  colored  children  in  each  district 
in  separate  lists,  which  he  failed  and  refused  to  do ;  and  that, 
although  he  might  not  be  bound  to  organize  separate  schools 
for  them,  the  duty  of  making  the  said  enumeration  was  im- 
perative, and  hence,  as  to  this  matter,  the  writ  should  have 
been  sustained  and  enforced. 

The  writ  required  the  trustee  not  only  to  enumerate  the 
colored  children  in  separate  lists,  but  also  to  organize  them 
into  separate  schools.  The  trustee  was  required  to  obey, the 
whole  writ  or  show  cause  why  he  should  not  do  so.  He  was 
not  at  liberty  to  execute  or  perform  a  part  of  the  writ  and  dis- 
regard the  other  part.  The  writ  was  either  good  or  bad  as  an 
entirety.  If  appellants  had  asked  leave  to  amend  the  alt<*rna- 
tive  writ,  and  had  modified  it  so  as  only  to  require  the  enumer- 
ation, that  question  then  might  alone  have  been  ))resented. 

The  duty  of  enumerating  the  colored  children  in  each  dis- 
trict in  separate  lists  is  preliminary  to  organizing  separate 
schools  for  them,  and  there  is  no  necessity  for  the  performance 
of  that  duty  until  there  are  colored  children  enough  in  some 
district  or  neighborhood,  within  attending  distance,  to  con- 
stitute a  separate  school,  and,  until  that  is  made  to  appear,  no 
harm  is  done  by  not  enumerating  the  colored  children  of  each 
district  in  separate  lists. 

Under  the  provisions  of  the  second  section  of  said  act  of 
1869,  the  general  enumeration  of  all  the  children  in  each  dis- 
trict, without  regard  to  race  or  color,  designating  which  are 
colored,  until  the  necessity  for  separate  schools  exists,  and 
they  can  be  practically  established,  is  sufficient  for  all  needful 
purposes.  We  see  no  wrong  in  not  enumerating  the  colored 
children  in  separate  lists.  The  law  does  not  require  an  un- 
necessarily premature  enforcement  of  a  duty. 
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We  do  not  think  the  complaint  and  alternative  writ  con- 
tained &cts  sufficient  to  constitute  a  cause  of  action,  and  that 
there  was  no  error  in  the  overruling  of  the  motion  for  a  per- 
emptory writ,  and  the  sustaining  of  the  demurrer  to  the  al- 
ternative writ.  The  judgment  of  the  court  below  ought  to  be 
:affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
^all  things  affirmed,  with  costs. 


No.  10,184. 

The  Louisville,  New  Albany  and  Chicago  Railway 

Company  r.  Zink. 

Batlroad. — Killing  Stock. — Fencing. — Where,  in  an  action  against  a  rail- 
road .company  for  the  value  of  stdck  killed  by  the  cars  of  the  defendant, 
the  evidence  shows  that  the  stock  went  npon  the  track  at  a  place  whe^e 
it  was  unfenced,  but  where  a  fence  could  have  been  properly  maintained, 
the  company  is  liable. 

From  the  Washington  Circuit  Court. 

D.  M.  Ahpaugh  and  J.  C,  Laicler,  for  appellant. 
8,  B.  Voyles  and  H.  Morris,  for  appellee. 

BicKNELLy  C.  C. — This  suit  was  commenced  before  a  jus- 
tice of  the  peace,  and  was  finally  tried  in  the  circuit  court, 
-where  the  plaintiff  recovered  $156,  as  the  value  of  a  hog  and 
five  cattle  killed  by  the  defendant's  cars,  on  the  defendant's 
railway,  at  a  place  fit  to  be  fenced  but  not  securely  fenced. 

There  are  several  errors  assigned  by  the  appellant  who  was 
defendant  below,  but  only  one  of  them  is  relied  on,  to  wit,  that 
the  court  below  erred  in  overruling  the  appellant's  motion 
for  a  new  trial. 

The  reasons  for  a  new  trial  were : 
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Ist.  That  the  finding  of  the  court  was  not  sustained  by  suf- 
ficient evidence. 

2d.  That  the  damages  were  excessive. 

3d.  That  the  court  erred  in  assessing  the  amount  of  re- 
covery, the  same  being  too  large. 

The  damages  were  not  excessive ;  some  of  the  witnesses 
stated  the  value  of  the -animals  killed  at  a  sum  greater  than 
the  amount  recovered. 

The  railroad  company  was  bound  to  fence  its  road  unless 
a  competent  fence  was  already  there.  Indianapolis,  etc.,  R. 
22.  Cb.  v.  Ghiard,  24  Ind.  222 ;  New  Albany,  etc,  B.  R.  Co,  v. 
Pac€,  13  Ind.  411. 

It  was  proved  that  the  animals  in  question  were  killed  in 
a  "creek  lot"  of  the  plaintiff,  containing  four  or  five  acres, 
through  which  lot  the  defendant's  road  passes ;  it  was  proved 
that  the  railroad  was  not  fenced  at  all  on  the  south  side,  and 
that  the  animals  came  on  the  track  and  were  killed  there ;  the 
appellant  claims  that  the  evidence  shows  a  fence  could  not  be 
built  on  the  south  side  of  the  road ;  but  upon  that  point  there 
was  the  following  testimony : 

The  plaintiff  testified :  "  The  hog  went  on  to  the  defend- 
ant's track  at  a  point  where  the  road  was  not  fenced,  but 
could  have  been  fenced."  Again  he  said :  "  The  road  runs 
through  my  field  where  the  steer  was  in  pasture ;  it  could 
have  been  fenced."  And  again :  "  Where  the  other  steer  and 
cows  were  killed,  at  the  creek  lot,  there  was  no  fence  on  the 
south  side  of  the  railroad  track ;  it  could  have  been  fenced ; 
the  fence  would  have  to  be  built  a  few  feet  in  one  place  in 
the  rocks  or  embankment." 

William  Pufahl  testified:  "There  was  no  fence  on  the 
south  side  of  the  railroad  at  the  creek  lot." 

William  Rodman  testified :  "  I  think  the  railway  can  be 
fenced  from  the  barn  of  plaintiff  to  the  bluff,  which  is  east 
of  the  barn ;  I  think  it  very  doubtful  about  building  a  fence 
at  that  point." 
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The  appellant's  counsel  claim  in  their  brief,  that  the  fore- 
going testimony,  which  was  all  there  was  as  to  whether  the 
road  could  be  fenced  on  the  south  side  of  the  railroad  in  the 
creek  lot,  shows  that  the  company  was  not  bound  to  keep 
its  road  securely  fenced  on  the  south  side  at  the  place  in 
question.  But  in  this  they  are  mistaken.  Ohio,  etc.,  R.  W. 
Go.  V.  Rowland,  50  Ind.  349 ;  Wahash  R.  W.  Go.  v.  Forshee, 
77  Ind.  158,  and  cases  there  cited. 

There  was  evidence  tending  to  sustain  the  finding  of  the 
court;  the  judgment,  therefore,  should  be  affirmed.  Ryan  v. 
Beglin,  79  Ind.  356. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing, 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant. 


No.  10,504. 

Farrell.  v.  The  State. 

Crimikal  Law. — I^'octice.  — Appeal — DwmisaaL — ^The  defendant  in  a  crim- 
inal case  may,  within  one  year  after  judgment,  take  an  appeal,  hj  the 
service  of  a  written  notice  upon  the  clerk  of  the  court  in  which  the  judg- 
ment was  rendered,  and  upon  the  prosecuting  attorney ;  but,  unless  the 
transcript  be  filed  in  the  Supreme  Court  within  ninety  days  after  such 
service  of  notice,  the  appeal  will  be  dismissed. 

From  the  Hamilton  Circuit  Court. 

W.  Garver,  for  appellant. 

F.  T.  Hord,  Attorney  General,  and  IT.  A.  KMinger,  for 
the  State. 

Woods,  C.  J. — The  appellant  was  convicted  upon  a  charge 
of  violating  the  liquor  law.  The  appellee  has  moved  for  a 
dismissal  of  the  appeal,  because  the  transcript  of  the  record 
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was  not  filed  in  this  court  within  ninety  days  from  the  time 
when  the  appeal  was 'taken. 

The  provisions  of  the  statute  on  the  subject,  as  found  m 
the  Revision  of  1881,  are  as  follows: 

*'  Sec.  1885.  All  appeals  must  be  taken  within  one  year  after 
the  judgment  is  rendered,  and  the  transcript  must  be  filed 
within  ninety  days  after  the  appeal  is  taken. 

"Sec.  1887.  An  appeal  by  the  State  is  taken  by  the  service 
of  a  written  notice  upon  the  clerk  of  the  court  where  the 
judgment  was  rendered,  stating  that  the  appellant  appeals  ta 
the  Supreme  Court  from  the  judgment;  and  a  similar  notice 
must  be  served  upon  the  defendant  or  his  attorney ;  if  neither 
can  be  found,  then  by  posting  up  such  notice  three  weeks  in 
the  clerk's  office,  in  a  conspicuous  place.  If  the  appeal  is 
taken  by  the  defendant,  a  similar  notice  must  be  served  upon 
the  prosecuting  attorney.  The  parties  may  waive  such  written 
notice,  or  enter,  in  writing,  their  appearance  to  such  appeal.'^ 

In  this  case  there  is  no  waiver  or  entry  of  appearance.  The 
judgment  was  rendered  on  the  28th  day  of  November,  1881  ; 
the  required  notice  was  served  upon  the  prosecuting  attorneys 
and  also  upon  the  clerk  of  the  circuit  court,  that  is  to  say,  the 
appeal  was  taken,  on  the  3d  day  of  May,  1882,  and  the  tran- 
script of  the  record  was  filed  on  the  8th  day  of  November,, 
1882.  While  this  was  within  the  year  allowed  for  the  taking 
of  an  appeal,  it  was  not  within  ninety  days  from  the  time 
when  the  appeal  was  in  fact  taken,  and  was  therefore  too  late. 
For  ninety  days  after  service  of  the  required  notice  the  ap- 
pellee is  bound  to  take  cognizance  of  the  filing  of  the  tran- 
script ;  but,  if  it  is  not  filed  within  that  time,  the  appellee  may 
presume  that  the  appeal  has  been  abandoned,  unless  within 
the  year  from  the  date  of  the  judgment  a  new  notice  of  appeal 
shall  be  served. 

Appeal  dismissed,  at  costs  of  appellant. 
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No.  9160. 

Smith  v.  Felton.  |i43  oio| 

Promissory  Notes. — Asgiffnmtnt, —  CoUaUnU  Security. —  EndormmenL — An 
assignee  of  a  promissory  note  who  has  re-assigned  the  note  to  his  ab- 
signor,  as  collateral  security,  can  not,  while  the  latter  so  holds  the  note, 
maintain  a  suit  on  the  endorsement.  Aliler^  after  the  debt  secured  is 
satisfied. 

Same. — Duty  of  Holder  of  ColkUeixU  Security  to  Sue, — One  to  whom  a  note  is 
delivered  as  collateral  security  is  not  bound  to  sue  thereon  if  he  be  cer- 
tain that  a  suit  would  be  fruitless. 

Tender. — To  keep  a  tender  good  tiie  money  must  be  brought  into  court. 

Contract. — Eexisgion, — Pleuding. — Presumption. — A  general  allegation  in 
a  pleading,  that  a  contract  hud  been  rescinded,  will  be  presumed  to  mean 
that  the  whole  contract  was  annulled,  and  the  parties  reinstated  in  the 
situation  occupied  before  the  execution  of  the  contract. 

From  the  Montgomery  Circuit  Court. 

E.  G.  S/iyder,  for  appellant. 

(?.  W,  Paid  and  «/.  E.  Humphries,  for  appellee. 

Elliott,  J. — ^The  first  paragraph  of  the  appellee's  com- 
plaint alleges,  that  Simeon  Krout  and  Mary  H.  Krout  exe- 
cuted to  the  appellant  their  promissory  note  for  $466 ;  that  it  ^ 
was  by  him  endorsed  to  the  appellee ;  that  the  note  was  void 
as  to  Mary  H.  Krout,  for  the  reason  that  she  was  a  married 
woman;  that  Simeon  Krout  died  insolvent,  in  December, 
1878;  that  the  note,  after  its  endorsement  to  appellee,  was 
transferred  and  endorsed  back  to  the  appellant  as  collateral 
security  for  the  payment  of  three  promissory  notes  executed 
by  the  former  to  the  latter ;  that  these  last  mentioned  notes 
were  execut^Kl  for  the  purchase-money  of  real  estate ;  that  the 
appellant  refused  to  convey  the  real  estate  as  agreed,  and,  to 
([uote  from  the  complaint,  "  The  defendant  has  accepted  the 
possession  of  said  real  estate  in  full  satisfaction  of  all  the  notes 
executed  by  the  plaintiff  to  defendant,  including  the  notes  for 
which  the  note  sued  on  was  given  to  secure,  and  plaintiff  to 
pay  $100  for  damages  and  repairs  of  said  premises,  and  plain- 
tiff tendered  the  $100  to  the  defendant  before  the  bringing 
of  this  suit.^' 
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It  is  contended  by  the  appellee,  that  this  paragraph  entitles 
him  to  recover  against  the  appellant  upon  the  assignment, 
and  that  it  shows  the  latter  to  be  liable  as  an  assignor.  The 
appellant  insists  that  the  contract  under  which  the  note  was 
pledged  to  him  as  collateral  security  vested  title  in  him  to 
the  note  and  all  its  incidents,  and,  therefore,  that  appellant 
can  not  maintain  an  action  against  him  as  an  assignor. 

We  are  satisfied  that  the  appellee  can  not  maintain  an  ac- 
tion upon  the  assignment  while  appellant  rightfully  holds  the 
note  under  the  endorsement  and  contract  which  placed  them 
in  his  hands  as  collateral  security.  By  his  endorsement  of  the 
note  back  to  the  appellant,  the  appellee  divested  himself  of 
the  title,  and  is  not  in  a  situation  to  sue  the  maker,  much  less 
his  own  assignee.  It  can  not  be  possible  that  a  man  may  trans- 
fer a  note  to  another,  and  while  the  note  is  still  rightfully  held 
by  the  assignee  sue  him  upon  a  contract  of  assignment  an- 
terior in  time  to  that  made  by  the  party  who  brings  the  action. 

It  is  true,  that  the  paragraph  under  immediate  mention  does, 
in  a  vague  way,  allege  that  the  notes  for  which  the  one  in  suit 
was  endorsed  to  the  appellant  as  collateral  security  have  been 
partially  satisfied,  but  it  also  shows  that  the  appellee  has  not 
performed  the  agreement  upon  which  rests  his  right  to  insist 
upon  satisfaction.  By  his  own  affirmative  showing,  the  agree- 
ment upon  which  his  claim  to  have  the  original  debt  consid- 
ered satisfied  is  founded,  has  not  been  performed.  It  is  plain 
from  what  is  stated,  that  he  was  bound  to  pay  $100  before  he 
could  rightfully  take  from  appellant  the  note  deposited  as 
collateral  security.  Where  one  has  pledged  notes  as  collat- 
eral security,  he  has  no  right  to  them  without  showing  that 
he  has  performed  the  engagement  which  they  were  pledged 
to  secure. 

If  the  tender  alleged  in  the  complaint  had  been  kept  good 
by  bringing  the  money  into  court,  the  appellee  might,  per- 
haps, have  successfully  asserted  his  right  to  the  note  which  he 
had  endorsed  to  appellant  as  a  collateral  security.  It  is  an 
old  and  familiar  rule,  that,  in  order  to  make  good  a  tender, 
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the  money  must  be  brought  into  court.  As  the  tender  was  not 
kept  good,  it  is  unavailing. 

The  right  to  have  the  original  debt  treated  as  satisfied  de- 
pends upon  whether  there  is  a  valid  agreement  to  that  efiPect, 
and  performanee  by  the  appellee,  for,  until  he  becomes  en- 
titled to  receive  back  from  his  creditor  the  note  sued  on,  he 
is  not  in  a  situation  to  make  him  liable  upon  the  contract  of 
assignment,  and,  as  we  have  seen,  the  paragraph  under  con- 
sideration does  not  show  any  right  in  the  appellee  to  the  note, 
and  it  is  therefore  bad. 

The  second  paragraph  is  a  peculiar  one,  and  it  is  difficult 
to  determine  upon  what  theory  it  was  intended  to  be  con- 
structed. Some  of  its  stiitements  indicate  that  the  pleader's 
purpose  was  to  charge  the  appellant  as  an  assignor;  others 
that  the  purpose  was  to  charge  him  for  negligence  in  failing 
to  use  diligence  in  attempting  to  enforce  the  collection  of  the 
note  deposited  with  him  as  collateral  security.  But  whatever 
view  be  taken  as  to  the  drift  of  the  pleading,  it  is  bad. 

If  it  be  considered  as  seeking  to  hold  the  appellant  in  the 
capacity  of  assignor  it  is  bad,  because  it  shows  that  he  is  in 
possession  of  the  note  as  collateral  security  under  an  assign- 
ment from  the  appellee,  and  there  is  nothing  showing  that  his 
right  under  that  assignment  has  terminated.  It  is  alleged 
that  the  contract  of  sale,  on  which  the  notes  were  given  for 
which  the  one  in  suit  was  pledged  as  collateral  security,  was 
annulled  by  agreement  and  the  appellant  put  back  into  pos- 
session ;  but  it  is  not  alleged  that  the  debt,  or  any  part  of  it, 
which  the  appellee  owed  the  appellant  was  paid.  It  may 
well  be  that  the  appellant  regained  possession  of  the  prop- 
erty and  still  the  debt  due  him  from  the  appellee  remain  un- 
paid. In  order  to  make  the  paragraph  sufficient,  it  is  neces- 
sar)'  that  it  should  show  a  payment,  or  discharge  of  the  debt 
which  the  note  was  pledged  to  secure,  or  some  enforceable 
agreement  revesting  title  in  the  appellee. 

Where  a  plaintiff  shows  that  he  has  assigned  a  promissory 
Vol.  85.— 16 
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note  to  the  original  payee,  he  must,  in  order  to  make  a  cause 
of  action  upon  the  first  assignment,  show  that  it  came  back 
to  him  by  due  assignment  or  rightful  transfer.  The  com- 
plaint before  us  shows  title  out  of  the  plaintiff  into  the  pcr-^ 
son  whom  he  is  seeking  to  charge  as  an  assignor,  but  utterly 
feils  to  show  that  title  was  regained.  For  anything  that  ap- 
pears, the  title  to  the  note  in  suit  is  still  in  the  appellant. 
Having  by  his  own  assignment  put  title  in  his  adversary, 
the  appellcQ  can  not  sue  on  the  note,  or  its  incidents,  until 
he  gets  it  out  of  him. 

The  paragraph,  if  regarded  as  seeking  to  charge  the  appel- 
lant for  a  negligent  omission  to  enforce  collection  of  the  note,, 
is  bad,  for  the  reason  that  it  shows  that  the  makers  both  died 
wholly  insolvent  prior  to  its  maturity.  The  holder  of  a  note 
deposited  as  collateral  security  is  not  bound  to  sue,  when  it  is 
certain  that  an  action  would  be  fruitless. 

The  allegations  of  the  third  paragraph  as  to  the  execution 
and  assignment  of  the  note,  as  to  the  disability  of  Mary  Krouty 
and  as  to  the  death  and  insolvency  of  Simeon  Krout,  are  the 
same  as  those  of  the  paragraphs  already  examined.  It  must 
be  regarded  as  insufficient  to  entitle  the  appellee  to  recover 
against  the  appellant  for  a  negligent  failure  to  enforce,  or  to- 
attempt  to  enforce,  collection  of  the  note.  We  have  given 
the  reason  for  this  conclusion. 

The  only  question,  therefore,  is  whether  the  paragraph  states 
facts  sufficient  to  charge  the  appellant  as  an  assignor.  It  is 
alleged  that,  after  the  assignment  of  the  note  to  appellee,  he 
transferred  and  assigned  it  to  appellant,  under  a  written  con- 
tract, which  is  substantially  as  follows:  "That  John  H. 
Smith,  in  consideration  of  the  release  of  all  claims  in  what  is 
known  as  the  Hibernia  Mills,  by  Millard  Felton,  hereby  agrees 
to  assign  to  Felton  an  agreement  held  by  him.  Smith,  signed 
by  Simeon  and  Mary  Krout,  and  also  four  notes  for  the  sum 
of  $2,000,  executed  by  them,  said  Felton  agreeing  to  pay  all 
arrearages  of  taxes ;  and  the  said  Felton  agrees  to  assign  the 
above  described  agreement  and  notes  to  John  H.  Smith,  to 
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secure  the  payment  of  the  notes  hereinafter  described,  given 
for  the  purchase-money  of  a  certain  piece  of  land  "  (of  which 
a  description  is  given),  "  for  which  Millard  Felton  agrees  to 
pay  $1,200,  payable  in  instalments,  and  to  execute  his  prom- 
issory notes  therefor ;  now,  the  said  John  H.  Smith  agrees  to 
release  the  assignment  of  the  above  described  agreement  and 
notes  when  the  said  Felton  shall  have  paid  the  full  amount 
of  the  first  three  notes,  but  shall  hold  said  described  premises- 
for  the  payment  of  the  remaining  notes,  which,  if  not  paid  at 
maturity,  this  agreement  becomes  null  and  void ;  and  the  said' 
Felton  agrees  to  keep  the  premises  in  repair  and  pay  all- 
taxes."  This  agreement,  and  also  appellant's  assignment  to- 
the  appellee  and  the  assignment  of  the  latter  back  to  the 
former,  are  dated  January  25th,  1879,  and  are,  as  is  evident 
from  the  terms  of  the  contract,  parts  of  one  and  the  same  trans-  - 
action.  Following  the  recital  of  the  written  contract  arc 
these  allegations :  "  That,  before  the  bringing  of  this  suit, 
the  plaintiff  and  defendant  did  rescind  the  contract  for  the 
purchase  of  the  land  which  plaintiff  bought  of  the  defendant, 
and  plaintiff  did  surrender  possession  thereof  to  the  defendant, 
and  did  release  all  his  claims  thereto,  and  the  defendant  now 
has  all  of  the  said  property." 

It  is  the  general  rule  that  a  contract  must  be  rescinded  in- 
whole,  and  that  it  can  not  be  rescinded  in  part,  and  there  is 
in  the  complaint  before  us  nothing  averred  which  takes  the 
case  out  of  the  general  rule.  It  is  no  doubt  true  that  parties 
may  by  agreement  rescind  a  contract  in  whole  or  in  part,  and 
may  make  such  terms  as  they  please,  but,  where  there  is 
shown  nothing  more  than  that  there  was  a  rescission,  the  in- 
ference is  that  the  whole  transaction  was  annulled  and  the 
parties  reinstated  in  the  situation  occupied  before  the  execu* 
tion  of  the  contract.  The  meaning  of  the  word  rescind  is,, 
"  to  abrogate,  annul,  avoid  or  cancel  a  contract,"  and  rescis- 
sion signifies  the  act  of  annulling  or  cancelling.  The  aver- 
ments of  the  complaint  are,  therefore,  to  be  construed  as 
charging  that  the  entire  contract  was  annulled  or  cancelled.. 
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This  is  the  ordinary  signification  of  the  language  employed 
by  the  pleader.  As  the  complaint  upon  its  face  shows  that 
the  entire  contract  was  annulled,  it  necessarily  shows  that  ap- 
pellee's title  to  the  note  sued  on  was  divested,  because  that 
title  rested  solely  upon  the  abrogated  contract.  If  the  ap- 
pellee desired  to  claim  that  the  entire  transaction  was  not  an- 
nulled, it  was  his  duty  to  state  the  terms  upon  which  the 
rescission  was  made ;  for,  in  the  absence  of  such  a  statement,  the 
legal  conclusion  is  that  the  entire  transaction  out  of  which  his 
right  to  the  note  grew  was  abrogated,  and  that  the  abrogation 
of  that  contract  necessarily  carried  away  his  right  to  the  note, 
as  that  was  bound  up  and  included  in  the  cancelled  contract. 

No  other  construction  can  be  placed  upon  the  complaint 
than  that  all  rights  conferred  bv  the  rescinded  contract  were 
annulled  and  the  parties  restored  to  the  rights  possessed  by 
them  at  the  time  the  contract  was  entered  into.  The  effect 
of  the  rescission  was  to  restore  to  the  appellant  his  owner- 
ship of  the  note  and  cancel  the  assignment. 

It  is  a  familiar  rule,  illustrated  by  many  cases  in  our  ow^n 
reports,  that  a  plaintiff,  who  sues  upon  a  promissory  note, 
must  show  title  in  himself  In  the  case  before  us  the  com- 
plaint, so  far  from  showing  title  in  the  plaintiff,  shows  it  to 
be  in  the  man  he  sues. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrers to  each  and  all  of  the  paragraphs  of  the  complaint. 


No.  9102. 

Cassady  r.  Magher. 

Negligence. — Contribviory  Fault. — To  an  action  to  recover  for  injuries 
sustained  by  the  plaintiff  to  lii<  property  on  account  of  the  wilful,  negli- 
gent and  careless  conduct  of  tlie  defendant,  an  answer  admitting  the  in- 
juries and  averring  that,  at  the  time  they  were  committed,  the  defendant 
was  intoxicated  by  liquor  sohl  to  him  l)y  the  phiintiff,  who  was  a  licensed 
liquor  seller,  is  insufficient  to  constitute  a  defence. 
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SiTPBEME  Court. — Evidence. — Instruction. — Hamdess  Error, — Where  the  evi- 
dence clearly  sustains  the  verdict,  the  judgment  will  not  be  reversed  oa 
account  of  an  instruction  not  strictly  correct. 

From  the  Benton  Circuit  Court. 

3/.  H,  Walker,  D.  Smith  and  /.  H,  Phares,  for  appellant. 
J,  T.  Brown  and  D,  Frazer,  for  appellee. 

Fraxklix,  C. — Appellee  sued  appellant  for  driving  his 
wagon  against,  over  and  upon  appellee's  carriage.  The  com- 
plaint was  in  three  paragraphs:  1st.  For  breaking  and  de- 
stroying the  carriage.  2d.  For  injuring  appellee's  children 
that  were  then  in  the  carriage.  3d.  For  frightening  his  wife, 
who  witnessed  the  collision. 

Appellant  answered  in  two  paragraphs:  1st.  A  denial. 
2d.  A  special  plea,  admitting  the  injuries  complained  of,  and 
alleging  that,  at  the  time  they  were  committed,  he  was  intoxi- 
cated ;  that  appellee  was  a  licensed  liquor  seller,  and  had  sold 
him  the  liquors  that  had  made  him  so  intoxicated ;  that  he 
was,  therefore,  guilty  of  contributory  negligence. 

A  demurrer  was  sustained  to  the  second  paragraph  of  the 
answer,  and  apix^Uant  excepted.  There  was  a  trial  by  jury, 
vferdict  for  appellee  in  the  sum  of  $33,  and,  over  a  motion  for 
a  new  trial,  judgment  was  rendered  upon  the  verdict. 

Two  errors  have  been  assigned :  Sustaining  the  demurrer 
to  the  second  paragraph  of  answer,  and  overruling  the  motion 
for  a  new  trial. 

The  complaint  alleged  that  the  plaintiff  was  without  fault;, 
and  that  the  injuries  occurred  by  the  wilful,  negligent  and 
careless  acts  of  the  defendant.  This  second  paragraph  was 
not  an  answer  to  the  whole  complaint ;  it  did  not  profess  to 
answer  the  charge  of  wilfulness,  and  was  no  answer  to  the 
charges  of  negligence  and  carelessness  causing  the  injury  com- 
plained of.  The  paragraph  did  not  amount  to  anything  like 
an  answer  to  any  part  of  the  complaint. 

There  was  no  error  in  sustaining  a  demurrer  to  it. 
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The  second  error  assigued  is  the  overruling  of  the  motion 
for  a  new  trial. 

The  evidence  shows  that  the  collision  occurred  on  the  24th 
•day  of  August,  1880,  at  the  town  of  Earl  Park,  in  Benton  county, 
Indiana,  at  a  point  north  of  the  crossing  of  two  streets,  on 
the  west  side  of  the  center  of  the  north  and  south  street; 
the  carriage  was  standing  in  front  of  the  plaintiff's  house,  and 
<had  been  standing  there  some  ten  minutes,  waiting  for  a  lady 
^to  come  out  and  get  into  it;  the  driver.  Burns,  and  two  of 
^plaintiff's  children  were  in  the  carriage.  The  defendant  drove 
his  team  and  wagon  along  the  east  and  west  street,  from  the 
•^east,  in  a  brisk  trot,  and  was  so  driving  at  the  time  of  the  col- 
lision, and  when  he  came  to  the  crossing  of  the  streets,  he 
turned  north  to  go  on  the  north  and  south  street  towards 
home,  and  passed  over  the  center  of  the  north  and  south  street 
toward  the  west  side,  and  ran  against  the  plaintiff's  carriage, 
turning  over  both  carriage  and  wagon.  The  collision  occurred 
in  the  day  time.  The  streets  were  sixty  feet  wide,  and  no  ob- 
struction existed  to  prevent  a  passage  over  any  part  of  them. 
There  was  ample  room  for  defendant  to  have  safely  passed 
without  colliding  with  the  carriage,  and  nothing  was  shown 
as  to  his  horses  being  unmanageable.  The  plaintiff's  chil- 
dren were  slightly  injured,  and  it  would  cost  from  $15  to  $35 
to  repair  the  carriage.  There  was  no  material  conflict  in  the 
evidence  except  as  to  the  extent  of  the  injuries  and  damages. 

The  only  reason  stated  in  the  motion  for  a  new  trial,  which 
is  insisted  upon  as  error,  is  in  the  court  giving  an  instruction 
to  the  jury. 

Where  the  evidence  clearly  sustains  the  finding  of  the  jury, 
the  judgment  will  not  be  reversed  on  account  of  an  instruc- 
tion that  may  not  be  strictly  correct.  Section  658,  R.  S.  1881 ; 
Brooster  v.  St(vt€,  15  Ind.  190;  Toler  v.  Keiher,  81  Ind.  383, 
and  authorities  therein  cited. 

We  think  the  evidence  in  this  case  clearly  sustains  the  find- 
ing  of  the  jury,  and  that  a  just  result  was  reached  in  the  trial 
of  the  cause. 
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There  is  no  available  error  in  this  record. 

The  judgment  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered^  upon  the  foregoing 
opinion^  that  the  judgment  below  be  and  it  is  in  all  things  af- 
£rmed^  with  costs. 


No.  9519. 

Hya'it  V.  Cochran  et  tjx. 

Pleading. — I\urlies, — Praetiee, — As  a  rule,  where  two  or  more  join  in  an 

action,  the  complaint  must  show  a  right  of  action  in  favor  of  all  the  1^  2311 

plaintiffs.  \m_m, 

Real  Estatb.—  Uae  and  Occupation, — Hu^Kmd  and  Wife, — Barties, — Statute 
Construed. — Section  794,  2  R.  S.  1876,  p.  313,  does  not  permit  the  joining 
of  a  wife  as  plaintiff  in  an  action  to  enforce  a  right  or  remedy  belonging 
solely  to  the  husband,  as  for  the  use  and  occupation  of  his  land. 

8a ME. — Occupying  QaimanL — Set-Off  for  Improvements. — Counter  Set-Off  for 
Prior  Uae  and  Occupation, — Statute  of  Limitations, — Statute  Consti^ed, — Un- 
der section  1058,  R.S.  1881,  a  recovery  for  the  use  and  occupation  of  land 
can  be  had  for  no  more  than  six  years  prior  to  the  commencement  of  tlie 
action  therefor;  but  if  the  defendant  asks  a  set-off  for  the  value  of  the 
improvements,  the  plaintiff  may  have  a  counter  set-off  for  the  use  and 
occupation  of  the  premises  before  the  commencement  of  the  six  years  for 
which  there  may  be  a  direct  recovery. 

From  the  Daviess  Circuit  Court. 

J.  W.  Burton  and  W,  D.  Bynum,  for  appellant. 

O,  G.  Reily,  W,  C,  Johnson  and  W.  C,  Nlblaek,  for  appellees. 

Woods,  C.  J. — Complaint  by  the  appellees  in  two  para- 
•graphs,  each  showing  the  plaintiffs  to  be  husband  and  wife, 
and  charging  the  appellant  with  the  unlawful  and  tortious  oc- 
cupation of  certain  lands  for  specified  periods,  and  with  the 
wrongful  cutting  and  removal  of  timber  therefrom. 

In  the  first  paragraph  it  is  alleged  that  the  lands  belonged 
to  the  husband,  and  in  the  second  that  they  belonged  to  the 
wife.     The  appellant  insists  that  his  demurrer  to  the  first 
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paragraph  should  have  been  sustained,  because  it  fails  to  show 
a  right  of  action  in  favor  of  both  plaintiffs. 

The  point  is  well  taken  unless  the  fact  that  the  plaintiffs  are 
shown  to  be  husband  and  wife  takes  the  case  out  of  the  ordinary 
rule,  "  that  where  two  or  more  join  in  an  action,  the  complaint 
must  show  a  right  of  action  in  favor  of  both  or  all  of  them.'' 
Lipperd  v.  Edwards,  39  Ind.  165.  Maple  v.  Beach,  43  Ind.  51 ; 
Parker  v.  Small,  58  Ind.  349 ;  Harris  v.  Harris,  61  Ind.  117. 

By  the  794th  section  of  the  code  of  1852,  under  which  the 
action  was  brought  and  tried,  it  was  provided  that  "  Husband 
and  wife  may  join  in  all  causes  of  action  arising  from  injuries 
to  the  person  or  character  of  either  and  both  of  them,  or  from 
injuries  to  the  property  of  either  and  both  of  them,  or  arising 
out  of  any  contract  in  favor  of  either  and  both  of  them.*' 

The  counsel  for  the  appellee  claim  that,  under  this  provision, 
the  paragraph  is  good.  While  counsel  for  the  appellant  insist 
that  the  section  is  not  applicable ;  that  the  word  and  is  used 
conjunctively  in  each  phrase,  "of  either  and  both  of  them,'' 
and  must  not  be  regarded  as  the  equivalent  of  or,  as  the  coun- 
sel for  appellee  assert ;  and,  therefore,  the  paragraph  is  bad 
because  it  shows  an  injury  to  the  property  of  the  husband 
alone,  and  not  to  "the  property  of  either  and  both  of  them,'' 
or  of  "one  and  both  of  them." 

It  is  difficult  to  determine  the  meaning  of  this  section  of 
the  code ;  but  we  are  of  the  opinion  that  it  was  not  intended 
to  require  or  to  permit  the  joining  of  the  wife  as  plaintiff  in 
an  action  to  enforce  a  right  or  remedy  belonging  solely  and 
entirely  to  the  husband.  It  follows  that  the  court  erred  ia 
overruling  the  demurrer  to  the  first  paragraph  of  the  complaints 

There  i&  another  question  in  the  record  which  ought  to  be 
decided,  because  it  will  doubtless  arise  again  in  the  case. 

The  609th  section  of  the  code,  R.  S.  1881,  section  1061, 
provides :  "  When  the  plaintiff,  in  an  action  of  this  nature,  is 
entitled  to  damages  for  withholding  or  using  or  injuring  his 
property,  the  defendant  may  set  off  the  value  of  any  perma- 
nent improvements  made  thereon  to  the  extent  of  such  dam- 


NOVEMBER  TERM,  1882.  233 

Hyatt  V.  Cochran  el  vx, 

ageS;  unless  he  prefers  to  avail  himself  of  the  law  for  the  ben- 
efit of  occupying  claimants." 

By  the  law  concerning  occupying  claimants^  section  617  of 
Code,  R.  S.  1881,  section  1076,  it  is  provided,  that  "  the  court 
or  jury  trying  the  cause  shall  assess — 

^^FirsU  The  value  of  all  lasting  improvements  made,  as 
aforesaid,  on  the  lands  in  question  previous  to  the  commence- 
ment of  the  action  for  the  recovery  of  the  lands. 

"Second.  The  damages,  if  any,  which  the  premises  may 
have  sustained  by  waste  or  cultivation  to  the  time  of  render- 
ing judgment. 

"Third,  The  fair  value  of  the  rents  and  profits  which  may 
have  accrued,  without  the  improvements,  to  the  time  of  ren- 
dering judgment." 

The  defendant  pleaded,  by  way  of  set-off,  the  value  of  im- 
provements made  by  him  upon  the  land,  and  to  this  the  plain- 
tiff replied  by  setting  up  as  a  counter  set-off  the  value  of  the 
use  and  occupation  by  the  appellant  for  a  period  anterior  to  the 
commencement  of  the  six  years  next  before  the  bringing  of 
the  action.  This  the  court  held  to  be  a  good  reply,  and  we 
conclude  that  the  ruling  was  right. 

The  right  to  recover  for  the  wrongful  use  and  occupation 
of  land  is  limited  to  the  six  years  next  before  the  commence- 
ment of  the  action.  Code,  section  598,  R.  S.  1881,  section 
1058.  The  ordinary  rule  of  set-off  does  not  apply,  because 
the  action  of  the  plaintiff  io  not  upon  contract,  but  for  a  tort, 
and,  w^ere  it  not  for  the  statute,  the  wrong-doer  would  be  en- 
titled to  nothing  for  his  improvements.  By  analogy  to  the 
rule  applicable  to  ordinary  set-off,  if  one  who  has  been  in 
wrongful  possession  more  than  six  years,  pleads  his  improve- 
ments in  reduction  of  the  plaintiff\s  demand,  the  plaintiff  ought 
to  be  permitted  to,  and  we  hold  that  he  may,  reply  by  setting 
up  the  occupation  before  the  commencement  of  the  six  years 
as  a  counter  set-off.   Such,  we  think,  was  the  legislative  intent. 

Judgment  reversed,  with  instructions  to  sustain  the  demur- 
rer to  the  first  paragraph  of  the  complaint. 
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No.  8580. 

Brown  t\  Ogg. 

QuiETiNO  Title. — OomplainL — A  complaint  to  quiet  title  whicli  avers  title 
and  possession  in  the  plaintiff,  and  that  the  defendant  claims  title  or  an 
interesti  the  value  of  which  is  unknown  to  the  plaintiff,  which  clouds 
the  plaintiff's  title  and  impairs  its  market  value,  is  good  on  demurrer. 
So,  also,  if  the  character  of  the  defendant's  claim  be  alleged  with  facts 
showing  its  invalidity. 

MoRTQAGE. — BecU  Ealate. — School  Fwnd, — Description, — I\'e8umption. — Jitdi- 
cicU  Knowledge, — A  mortgage  to  the  State  described  lands  by  section, 
township  and  range,  not  giving  the  county  or  State  where  situated. 

Heldj  that  it  will  be  presumed  that  the  lands  are  in  this  State,  and  from 
the  description  the  court  will  judicially  know  the  county. 

Same. —  University  Fund, — Sale  by  State  Auditor  on  Mortgage. — Notice, — A  fail- 
ure by  the  Auditor  of  State  to  give  the  notice  of  sale  which  the  statute, 
R.  S.  1881,  section  4610,  requires,  on  default  of  a  mortgagor  who  has 
borrowed  university  funds,  renders  the  sale  void.  So,  also,  if  he  sell 
to  make  more  than  the  amount  of  principal,  interest,  damages  and  costs 
properly  due.    R.  S.  1881,  section  4611. 

Same. — Notice. — Publication. — Costs. — The  statute,  R.  S.  1881,  section  4G10, 
requires  that  the  notice  of  such  sale  should  be  published  in  one  or  more 
newspapers,  not  once  merely,  sixty  days  before  the  sale,  but  continu- 
ously, during  the  whole  of  that  period.  6fe?/i/>^,  that  if  the  notice  be 
published  in  one  newspaper  as  required,  and  in  another  only  a  part  of 
the  time,  the  notice  is  sufficient;  but  in  that  case  the  expense  of  the  no- 
tice in  the  latter  paper  is  no  part  of  the  proper  costs,  and  if  it  be  in- 
cluded in  the  sum  for  which  the  land  is  sold,  the  sale  will  be  void. 

From  the  Hancock  Circuit  Court. 

J.  L.  Mci8on  and  J,  H,  Mellett,  for  appellant. 
J.  M.  MorriR,  A.  L.  Ogg^  H.  W.  Harrington  and^  A.  B. 
Youngy  for  appellee. 

Morris,  C. — The  appellee  sued  the  appeal lant  and  one  James 
L.  Mason  for  the  purpose  of  quieting  his  title  to  certain  real 
estate  situate  in  Haneo(?k  county,  Indiana.  The  complaint 
is  in  two  paragraphs. 

The. first  paragraph  states  that  the  appellee  is  the  owner  in 
fee  of  said  real  estate,  and  in  the  possession  of  the  same; 
that  the  appellant  and  said  Mason  claim  title  to  or  an  interest 
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in  said  real  estate^  buc  that  he  is  ignorant  as  to  the  precise 
nature  of  said  claims,  and  can  not,  therefore,  more  particularly 
describe  the  same ;  that  said  claims  cast  a  cloud  upon  his  title 
and  diminish  the  market  value  of  his  land.  Prayer  that  his 
title  may  be  quieted,  etc. 

The  second  paragraph  describes  the  land  and  avers  title  in 
the  appellee.  It  further  states,  that  on  the  22d  day  of  April, 
1878,  the  Auditor  of  State  of  the  State  of  Indiana  offered 
said  real  estate  for  sale  at  the  door  of  the  court-house,  in  the 
■city  of  Indianapolis,  under  and  in  virtue  of  a  pretended 
mortgage  theretofore  executed  by  one  Lewis  Sebastian,  Jr., 
and  his  wife  Ellen  E.,  conveying  to  the  State  of  Indiana, 
said  land  to  secure  the  payment  of  a  note  for  $500,  money 
borrowed  from  the  university  fund  of  said  State,  and  no  one 
bidding  the  amount  of  principal,  interest,  damages  and  costs 
claimed  by  said  auditor  to  be  due  on  said  pretended  mort- 
gage, said  auditor  bid  in  said  land  for  the  use  of  said  fund, 
and  thereupon  immediately  re-offered  and  sold  the  same  to 
the  said  James  L.  Mason,  on  a  credit  of  five  years ;  that  said 
Mason,  as  the  appellee  is  informed  and  believes,  without  con- 
sideration, transferred  to  the  appellant.  Brown,  all  his  title  to 
said  land  acquired  by  the  sale  thereof  to  him  by  said  auditor ; 
that  James  D.  Williams,  then  Governor  of  the  State,  exe- 
cuted and  delivered  to  the  appellant  a  deed  for  said  land ; 
that  said  deed  and  claim  of  said  Brown  thereunder  cast  a 
cloud  upon  the;  appellee's  title  to  said  land. 

It  is  averred  that  the  purchase  of  said  land  by  the  Auditor 
of  State,  and  his  sale  of  the  same  to  said  Mason,  were  void  for 
the  following  reasons  : 

1.  Because  the  description  of  said  real  estate,  in  said  pre- 
tended mortgage  executed  by  said  Sebastian  to  the  State,  is 
uncertain  and  insufficient,  for  the  reason  that  it  does  not  state 
the  county  or  State  in  which  the  land  is  situate. 

2.  Because  the  auditor  sold  said  real  estate  for  $6  more 
tlian  the  principal,  interest,  damages  and  costs  due  on  said 
j)r(*tonded  mortgage. 
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3.  Because  said  auditor  failed  and  refused  to  ofier  said  real 
estate  for  sale  in  parcels,  it  being  susceptible  of  division  with- 
out damage,  and  was  worth  $4,000. 

4.  Because  the  auditor  failed  to  give  sufficient  notice  of 
such  sale. 

5.  Because  it  was  not  mentioned  in  the  notice  at  which 
door  of  the  court-house  the  sale  would  be  made,  there  being 
several  doors  to  the  court-house  fronting  on  different  streets. 

Mason  disclaimed  having  any  interest  in  the  suit,  and  the 
appellant  demurred  separately  to  each  paragraph  of  the  com- 
plaint.    The  demurrer  was  overruled. 

The  appellant  answered  the  complaint  by  a  general  denial. 

The  cause  was  submitted  to  the  court  for  trial ;  finding  for 
the  appellee;  the  appellant  moved  for  a  new  trial;  the 
motion  was  ovorruh^d,  and  a  decree  rendered  quieting  the 
appellee's  title  to  the  land  in  controversy. 
.  The  rulings  of  the  court  upon  the  demurrer  and  upon  the 
motion  for  a  new  trial,  are  assigned  as  errors. 

There  was  no  error  in  overruling  the  demurrer  to  the  first 
paragraph  of  the  complaint.  The  demurrer  admits  that  the 
appellee  is  the  owner  in  fee  of  the  land  in  controversy,  and 
that  the  claims  of  the  defendants  below  cast  a  cloud  upon  his 
title.     These  facts  entitle  the  appellee  to  the  relief  asked. 

Nor  do  we  think  the  court  erred  in  overruling  the  demur- 
rer to  the  second  paragraph.  We  do  not  think  the  sale  void 
because  the  land  was  not  sufficientlv  described  in  the  mort- 
gage  upon  which  the  sale  was  made.  It  is  alleged  that  it  was 
not  stated  in  the  mortgage  in  what  county  or  State  the  land 
mortgaged  was  situated.  The  mortgage  was  executed  by  par- 
ties residing  in  Indiana,  for  the  purpose  of  securing  the 
note  of  the  mortgagor  to  the  State  for  $500,  borrowed  by  him 
of  the  university  fund.  Upon  these  facts  it  will  be  presumed 
that  the  land  mortgaged  was  situate  in  this  State.  Dutch  v. 
Boyd,  81  Ind.  146. 

It  is  obvious  that  the  land,  if  in  this  State,  must  be  in  Han- 
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cock  county.  The  east  half  of  the  southwest  quarter  of  stc- 
tion  three,  in  township  15  north,  of  range  seven  east,  the  land 
in  dispute,  can  not  be,  if  located  in  Indiana,  in  any  other 
county  than  Hancock.  It  follows  that  the  complaint  fails  to 
show  that  the  sale  is  void  because  the  mortgage  did  not  suffi- 
ciently describe  the  land  mortgaged.  But  it  is  alleged  that 
the  auditor  failed  to  give  the  notice  of  the  time  and  place  of 
sale  as  required  by  law,  and  that  he  sold  the  land  for  $6  more 
than  it  was  liable  for.  This  the  demurrer  admits.  The  aud- 
itor cqpld  not  sell  without  substantially  pursuing  the  statute. 
The  statute  required  him  to  give  sixty  days  notice  of  the  time 
and  place  of  sale.  Arnold  v.  Gaff,  58  Ind.  543,  and  cases 
there  cited.  If,  as  is  alleged,  the  auditor  sold  the  land  for 
more  than  was  due  upon  it,  the  sale  was  void.  The  auditor 
is  authorized  to  make  sale  of  only  so  much  of  the  mortgaged 
premises  as  will  satisfy  the  amount  of  principal,  interest,  dam- 
ages and  costs  due.     1  R.  S.  1876,  p.  947,  section  44. 

We  think  there  was  no  error  in  overruling  the  demurrer  to 
the  complaint. 

The  appellant  insists  that  the  court  erred  in  overruling  his 
motion  for  a  new  trial. 

The  appellee  proved  a  title  in  himself  to  the  land  in  con- 
troversy, regularly  derived  from  the  United  States.  His  title 
must  prevail  unless  divested  by  the  sale  of  the  land  made  by  the 
Auditor  of  State  upon  a  mortgage  executed  by  a  former  owner. 

The  testimony  introduced  by  the  appellant  shows  that  the 
land  was  offered  for  sale  by  the  Auditor  of  State,  at  public 
auction  and  at  the  door  of  the  court-house,  in  Indianapolis, 
on  the  22d  day  of  April,  1878,  for  the  non-payment  of  the 
principal  and  interest  due  on  said  mortgage  to  the  university 
fund ;  that,  no  cash  bid  having  been  made  for  the  land,  the 
auditor  bid  it  off  for  the  benefit  of  said  fund,  and  immedi- 
ately re-offered  and  sold  the  same  for  the  amount  claimed  by 
him  to  be  due,  to  said  Mason  on  a  credit  of  five  years ;  that 
Mason  subsequently  assigned  and  transferred  his  certificate 
of  purchase  to  the  appellant. 
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It  was  also  proved  that  the  Auditor  of  State  had  given  notice 
of  the  time  and  place  of  said  sale  by  publication  thereof  in 
the  Indianapolis  Weekly  Sentinel  for  nine  consecutive  weeks,, 
and  in  the  Indianapolis  Weekly  Journal,  in  like  manner,  for 
eight  weeks.  Six  dollars  was  charged  for  each  publication^ 
and  the  land  was  sold  for  tile  payment  of  the  sums  so  charged, 
as  well  as  for  the  principal,  interest,  damages  and  other  costs 
for  which  it  was  liable. 

The  appellee  insists  that  the  notice  thus  published  was  in- 
sufficient, for  the  reason  that  it  was  not  published  continu- 
ously in  the  Weekly  Journal  for  sixty  days  as  required  by  the 
statute.  He  further  insists  that  if  it  should  be  held  that  it 
was  sufficient  to  publish  the  notice  for  sixty  days  continu- 
ously in  the  Weekly  Sentinel,  the  sale  must  still  be  held  to  be 
void,  for  the  reason  that  it  was  made  for  the  payment  of  the 
costs  of  the  insufficient  publication  in  the  Weekly  Journal. 

The  appellant,  on  the  other  hand,  contends  that  the  stat- 
ute requires  but  one  publication  of  the  notice  to  be  made ; 
that,  if  the  notice  was  published  once,  sixty  days  immediately 
before  the  sale,  it  was  sufficient;  that  the  notice  having  been 
published  on  the  20th  of  February,  1878,  in  both  the  Senti- 
nel and  Journal,  it  was,  therefore,  published  for  a  sufficient' 
length  of  time  in  each.  He  further  contends  that  if  the  no- 
tice was  properly  published  for  sixty  days  in  the  Sentinel  it 
was  sufficient,  and  the  auditor  was  at  liberty  to  publish  it  in 
the  Journal  or  other  paper  for  any  period  less  than  sixty 
days  which  he  might  think  proper  and  necessary,  and  charge 
the  expense  to  the  mortgaged  property. 

The  statute  upon  the  subject  is  as  follows : 

"  On  fiiilure  to  pay  any  interest  or  principal  when  due  on 
any  such  mortgage,  the  auditor  shall  advertise  the  mortgaged 
property  for  sale  in  one  or  more  of  the  newspapers  printed 
in  this  State,  for  sixty  days."     1  R.  S.  1876,  p.  947,  section  43. 

We  think  that  a  fair  construction  of  this  statute  requires 
the  Auditor  of  State  to  continue  the  notice  in  the  paper  in 
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which  it  is  published  for  sixty  days ;  that  the  notice  must  ap- 
pear in  every  issue  of  the  paper  during  such  period.  The 
language  of  the  statute  is  that  the  notice  shall  be  published 
"  for/'  that  is,  during  "  sixty  days."  One  insertion,  though 
made  sixty  days  before  the  sale,  would  not  satisfy  the  lan- 
guage of  the  statute.  The  phraseology  of  this  section  differs 
from  the  statutes  construed  by  the  cases  referred  to  in  the  ap- 
pellant's brief.  Dennii%g  v.  Smith,  3  Johns.  Ch.  332 ;  Wade 
on  Notice,  section  1113. 

The  proof  shows  that  the  notice  was  inserted  in  eight  issuea 
in  the  Weekly  State  Journal,  the  first  on  the  20th  of  Feb- 
ruary, 1878,  the  last  on  the  10th  of  April,  1878.  The  sale 
took  place  on  the  22d  of  April,  1878.  The  notice  was,  there- 
fore, only  published  in  the  Weekly  Journal  for  forty-nine 
instead  of  sixty  days  and  was,  we  think,  insufficient  and  un- 
authorized. We  do  not  think  that  the  auditor  had  the  right 
to  publish  the  notice  for  less  than  sixty  days  in  the  Journal 
and  charge  the  cost  upon  the  mortgaged  property,  because  he 
had  published  the  notice  for  the  proper  period  in  the  Weekly 
Sentinel.  The  statute  plainly  requires  that  publication  of 
the  notice  be  made  for  sixty  days.  The  auditor  has  no  au- 
thority, therefore,  to  publish  it  for  a  less  period. 

It  may  be  that  the  notice  published  in  the  Sentinel  should 
be  held  to  be  sufficient.  Assuming  this,  still  the  auditor  had 
no  right  to  sell  the  land  mortgaged  to  pay  the  cost  of  the  in- 
sufficient publication  in  the  Journal.  This  he  did,  and  it 
must  be  held  to  render  the  sale  void.  Arnold  v.  Oaff,  supra, 
We  think  the  judgment  below  should  be  affirmed.  We  do 
not  wish  to  intimate  that  the  appellant  is  without  remedy. 
He  will,  in  case  he  should  have  to  pay  anything  to  the  State^. 
be  remitted  to  its  rights  as  against  the  land. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  appellant's  costs. 
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il?l_si  Keiser  et  al.  v.  Lovett. 

85240 

— — •■  Nuisance. — Horse  Stable. — A  stable  is  not  a  nuisance  per  «c,  and  a  court 

L®   4ig  of  equity  will  not,  at  the  instance  of  an  adjoining  lot-owner,  whose  resi- 

dence and  well  are  twenty-five  or  thirty  feet  distant  from  defendant's 
wood  and  carriage  house,  erected  upon  his  own  premises,  enjoin  him 
from  constructing  a  horse  stable  therein,  where  the  stable  may  never  be 
used,  and  where  its  use  may  not  injuriously  affect  sucli  person,  his  fam- 
ily or  liis  property. 
Same. — Complaint.— A  complaint,  in  an  action  to  enjoin  the  erection  of  a 
horse  stable  upon  an  alley  by  an  abutting  property-owner,  alleging  the 
obstruction  of  the  alley  by  such  building,  and  in  such  proximity  to  the 
plaintiff's  residence  that,  if  used  for  such  purpose,  it  will  endanger  the 
health  of  himself  and  family,  and  render  his  property  useless  as  a  resi- 
dence, is  sufficient  on  demurrer. 

From  the  Madison  Circuit  Court. 

/.  W.  Sansberry,  M.  A.  Chipman  and  J.  W.  Samberryy  Jr.y 
for  appellants. 

M,  S.  Robinson  and  /.  W,  Lovett,  for  appellee. 

Best,  C. — This  action  was  brought  to  enjoin  the  appellants 
from  erecting  a  stable  near  the  residence  of  the  appellee. 

The  parties  own  adjoining  lots  in  the  city  of  Anderson, 
fifty  feet  in  width,  between  which  there  is  a  graded  and 
gravelled  way  eight  feet  wide,  in  which  each  has  an  easement, 
and  which  is  used  by  them  in  common  as  the  only  way  from 
the  street  on  the  front  to  the  rear  of  their  respective  lots. 
The  comi^laint  avers  that  the  appellants  are  obstructing  this 
way  by  erecting  a  stable  thereon  so  near  the  appellee's  resi- 
dence that  if  used  for  such  purpose,  as  threatened,  it  will  dimin- 
ish the  value  of  his  property,  endanger  the  health  of  himself 
and  family,  and  will  render  his  property  useless  as  a  residence. 

A  demurrer  to  the  complaint  was  overruled;  an  answer 
filed ;  a  trial  had ;  a  finding  made  for  the  appellee ;  and,  over 
motions  for  a  new  trial  and  in  arrest,  final  judgment  was  ren- 
dered upon  the  finding,  perpetually  enjoining  the  appellants 
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from  erecting  and  using  such  buildyig  for  a  stable,  but  not 
from  erecting  it  and  using  it  for  any  other  purpose. 

The  demurrer  to  the  complaint  and  the  motion  in  arrest  of 
judgment  present  the  same  question,  and  that  is,  whether  the 
complaint  states  facts  sufficie'nt  to  constitute  a  cause  of  action. 

Without  setting  out  the  complaint  more  fully,  we  will  say 

that  the  averments  as  to  the  threatened  use  of  the  stable, 

coupled  with  the  averments  as  to  the  obstruction  of  the  graded 

and  gravelled  way,  were  sufficient,  in  our  opinion,  to  constitute 

a  cause  of  action,  and  that  the  demurrer  and  the  motion  in 

arrest  of  judgment  were  pi^operly  overruled. 

The  motion  for  a  new  trial  embraced  many  reasons,  and, 
among  others,  it  was  insisted  that  the  finding  was  not  sus- 

t4iined  by  sufficient  evidence,  and  was  contrary  to  law.  These 
reasons  were,  in  our  opinion,  well  assigned,  and  the  others 
will  not  be  noticed. 

The  material  facts  are  undisputed.  The  appellee  owned 
and  resided  with  his  family  upon  a  lot  50  feet  wide  by  216 
deep,  fronting  north  on  a  public  street,  in  the  city  of  Ander- 
son. The  appellants  owned  and  resided  upon  the  adjoining 
lot  upon  the  west.  This  lot  was  50  feet  wide  and  108  feet 
long.  Between  these  lots,  and  occupying  a  strip  four  feet  wide 
off  each  of  them,  there  was  a  graded  and  gravelled  way  eight 
feet  wide,  extending  from  the  street  in  front  to  the  street  in  rear 
of  the  appellee^s  lot.  This  way  was  closed  by  a  gate  at  each 
street,  and  by  one  at  the  rear  of  appellants'  lot.  The  appellants 
had  procured  the  material,  employed  a  carpenter,  and  had 
raised  the  frame  of  a  building  at  the  southeast  corner  of  their 
lot,  on  a  line  with  the  west  side  of  the  graded  way,  15  feet  in 
width,  east  and  west,  by  30  feet  in  length,  north  and  south. 
This  frame  was  16  feet  high,  was  to  be  covered  with  a  shingle 
roof  of  the  ordinary  pitch,  enclosed  and  divided  as  follows : 
A  room  14  feet  in  width  off  the  north  end  was  to  be  used  for 
a  wood-house  and  store  room ;  the  next  8  feet  was  to  be  fin- 
ished for  a  buggy  shed,  and  tlie  residue  for  a  horse  stall. 
Vol.  85.— 16 
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The  place  where  the  stall  was  to  be  constructed  was,  accord- 
ing to  the  appellee's  testimony,  26  or  26  feet  from  his  well,, 
and  28  or  29  feet  from  the  corner  of  his  house.  According- 
to  the  testiihony  of  others,  it  was  nearly  twice  this  distance. 
The  appellants  did  not  own  a  horse,  nor  did  they  have  one. 
No  threats  were  made  about  the  manner  of  keeping  one. 
Nothing  at  all  was  said  about  keeping  a  horse  except  by  the 
appellant  Samuel.  When  he  directed  the  carpenter  to  fix  the 
stall,  he  said  to  him,  that  if  he  ever  got  a  horse  he  would  use 
the  stall,  and  he  said  to  a  neighbor,  who  enquired  of  him  what 
he  intended  to  build,  that  "he  was  going  to  put  up  a  wood- 
shed, a  buggy-shed,  and  a  place  to  keep  a  horse  when  he 
wanted  to  keep  one."  There  vm^  some  testimony  tending  to 
show  in  what  manner  the  appellee's  property  would  be  af- 
fected if  a  stable  should  be  kept,  as  stables  are  usually  kept, 
where  this  frame  was  erected ;  but  as  there  was  no  evidence 
whatever  that  the  appellants  threatened  to  keep  such  stable,, 
or  contemplated  any  such  thing,  these  opinions  were  mere  con- 
jectures, based  upon  an  assumed  state  of  facts  that  had  no 
foundation  whatever  in  the  evidence,  and,  therefore,  can  not 
possibly  support  the  finding.  The  facts  are,  that  appellants 
intended  to  construct  a  stall  for  a  horse  in  a  building  they 
proposed  to  erect  within  the  distance  averred  from  appellee's 
residence.  The  mere  construction  of  the  stall  is  not  a  nuisance, 
and  appellants  can  not  be  enjoined  from  building  it.  Its  char- 
acter depends  upon  the  manner  in  which  it  shall  be  used.  The 
manner  of  its  use  is  now  wholly  problematical.  Indeed,  its 
use  at  all  depends  upon  a  contingency  that  may  never  arise; 
and,  if  it  ever  arises,  the  stall  may  be  so  finished  and  so  used 
that  its  use  may  in  no  manner  affect  injuriously  the  appellee, 
his  family  or  his  property.  A  stable  is  not  a  nuisance  j)«r  se. 
OartiH  v.  Wimhnoy  38  Vt.  690;  Burditt  v.  Swenaon,  17  Texas, 
489 ;  Shiras  v.  Olinger,  50  Iowa,  571  (32  Am.  R.  138). 

Whether  it  is  or  not,  depends  upon  the  mode  of  its  con- 
struction, its  proximity  to  residences,  and  the  manner  in  which 
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it  is  used.  Aldrich  v.  Howard^  7  R.  I.  87 ;  Kirlcman  v.  Handy ^ 
11  Humph.  406;  Fliyd.  v.  RusseU,  5  Dillon  C.  C,  151. 

An  injunction  will  not  be  granted  where  the  apprehended 
injury  is  merely  contingent.  Cleveland  v.  Citizens,  etc.,  Co.,, 
20  N.  J.  Eq.  201 ;  Rhodes  v.  Dunbar,  57  Pa.  St.  274 ;  Wood 
Nuisances,  section  789. 

This  is  especially  true  where  the  anticipated  injury  arises 
from  the  use  to  which  the  property  is  to  be  put,  and  not  from 
the  nature  of  the  structure  itself.  Duncan  v.  Hayes,  22  N. 
J.  Eq.  25;  Flint  v.  Rn^isell,  5  Dillon  C.  C.  151.  • 

Courts  of  equity  will  not,  in  advance,  enjoin  the  erection 
and  use  of  a  building  when  the  use  of  it  may  not  prove  es- 
sentially injurious  to  others.  Loring  v.  SmaU,  50  Iowa,  271 
(32  Am.  R.  136) ;  Curtis  v.  Winslow,  38  Vt.  690. 

In  this  case  there  was  no  evidence  that  the  building  ob- 
structed the  graded  and  gravelled  way.  There  was  some  dis- 
pute whether  the  frame,  when  first  erected  and  when  the  suit 
was  commenced,  did  not  extend  a  few  inches  over  the  west 
line  of  the  graded  and  gravelled  way ;  but  the  frame  was  at 
once  moved  and  placed  entirely  upon  the  appellants'  premises,, 
so  that  at  the  trial  there  was  no  claim  that  it  in  any  manner 

m 

obstructed  the  way.  The  right  to  recover  depended  entirely 
upon  the  fact  whether  the  stall,  when  constructed  and  used, 
would  constitute  a  nuisance,  and  this,  as  we  have  shown,  was 
contingent  and  uncertain.  Under  such  circumstances  an  in- 
junction will  not  be  granted.  The  evidence  was  insufficient, 
and  the  motion  for  a  new  trial  should  have  been  sustained.. 
For  this  error  the  judgment  ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing^ 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
reversed,  at  the  appellee^s  costs,  with  instructions  to  grant  a 
new  trial. 
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No.  9666. 

The  Lebanon  and  Royalton  Gravel  Road  Company 

V.  Adair. 

Promissory  Note.— Grane/  Road  Corporation, —  Contracts  with  Officers,— K 
turnpike  company  is  authorized  by  statute,  R.  8.  1881,  section  3653,  to 
borrow  money  of  any  officer  thereof  for  use  in  making  its  road,  and  to 
execute  a  promissory  note  therefor. 

Same. — Officer  de  Facto, — After  the  lawful  election  of  other  directors,  and 
their  orgaiuzation  as  a  board,  a  note  made  by  the  old  board  (still  acting  as 
such,  but  as  usurpers)  to  its  president,  and  signed  by  him  as  such,  with  the 
other  officers,  is  unauthorized,  and  is  not  the  note  of  the  corporation. 

From  the  Boone  Circuit  Court. 

C.  S,  Wesner  and  J,  S.  Bmbij,  for  appellant. 

F,  M,  Charlton  and  \V.  W.  Spencer ,  for  appellee. 

Elliott,  J. — The  appellant  contends  that  a  promissory 
note  executed  by  a  gravel  road  company  to  one  of  its  officers 
for  money  borrowed  of  him  is  invalid,  for  the  reason  that 
an  officer  can  not  contract  with  the  corporation.  In  our  opin- 
ion the  statute  governing  gravel  road  corporations  authorizes 
an  officer  to  lend  money  to  the  corporation  and  receive  from 
it  a  note  for  the  money  lent.  The  statutory  provision  to  which 
we  refer  is  as  follows:  "Whenever  any  director  or  other 
officer  of  any  *  *  gravel  road  company  heretofore  organized 
under  the  laws  of  this  State  shall  have  become  a  creditor  of 
any  such  corporation,  for  money  loaned  to  the  same  and  actually 
used  in  the  original  construction  of  such  road,  such  director  or 
other  officer  shall  stand  on  equal  terms  with  any  other  cred- 
itor in  any  and  all  suits  for  the  collection  of  his  debt."  This 
is  a  general  provision  extending  to  all  gravel  road  companies 
incorporated  under  our  general  statutes,  and  is  intended,  as 
its  language  clearly  implies,  to  authorize  corporate  officers  to 
aid  in  building  roads  by  making  loans  to  the  corporation  f<»r 
that  purpose.  This  statute  so  plainly'authorizcs  an  officer  to' 
make  with  his  corporation  su(^h  a  contract  as  that  declared 
on,  that  we  need  not  enquire  what  would  be  the  effect  of  such 
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a  contract  in  the  absence  of  any  statutory  provision,  but,  as 
having  a  direct  bearing  upon  the  question,  refer  to  Bristol,  etc., 
Co.  V.  Frobasco,  64  Ind.  406. 

A  corporation  may  execute  to  its  creditor  any  of  the  or- 
dinary evidences  of  indebtedness,  as  a  promissory  note,  bond 
or  the  like,  unless  there  is  something  in  the  statute  to  the- 
contrary.  In  the  present  case  no  provision  of  the  statute  pro- 
hibiting the  execution  of  promissory  notes  has  been  pointed 
out,  nor  have  we- in  our  own  search  been  able  to  find  any 
such  provision. 

A  duly  verified  answer  denied  the  execution  of  the  note  de- 
clared on,  and  a  material  question  upon  the  trial  was  whether 
the  execution  of  the  note  had  been  proved.  That  question 
is  presented  to  us  by  this  appeal,  and  our  examination  of  the 
evidence  leads  us  to  the  conclusion  that  it  must  receive  an 
answer  favorable  to  the  appellant.  The  note  is  dated  the  4th 
day  of  October,  1879,  is  payable  six  months  after  date,  is 
signed  by  the  appellee  as  president  of  the  corporation,  and  by 
several  others  respectively,  as  secretary,  treasurer,  and  di- 
rectors ;  it  was  given  in  the  place  of  one  executed  on  the  day 
on  which  that  in  suit  bears  date ;  this  note,  that  sued  on,  was 
not  executed  until  after  April  10th,  1880,  and  was  then  exe- 
cuted because  the  one  first  written  was  not  so  signed  as  to 
constitute  it  the  note  of  the  corporation.  As  the  note  sued 
on  was  intended  to  take  the  place  of  the  first  one,  it  was  dated 
as  of  the  day  that  one  was  executed,  but  there  was  no  differ- 
ence in  the  form  or  substance  of  the  two  notes  except  as  to 
the  manner  of  signing.  On  the  10th  of  April,  1880,  an  elec- 
tion was  held  which  resulted  in  turning  out  all  of  the  old 
officers  by  whom  the  first  note  was  signed  and  in  supplying 
their  places  with  different  persons.  The  old  officers  testified 
that  they  continued  to  manage  the  afiairs  of  the  corporation 
for  several  days  after  the  election,  but  there  is  uncontradicted 
testimony  that  the  new  board  organized  immediately  after  the 
election  on  the  10th  of  April.  It  thus  appears  that  the  new 
board  of  directors  had  entered  upon  its  duties  on  that  day, 
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and  this  terminated  the  power  of  the  defeated  officers  to  exe- 
cute a  note  to  one  of  their  associates.  We  need  not  enquire 
what  the  rule  would  be  if  the  note  had  been  executed  to  a 
third  person,  for  here  the  person  to  whom  it  was  executed 
"was  one  of  those  who  had  been  voted  out  of  office,  and  who 
Icnew  that  neither  he,  nor  his  associates,  had  authority  to 
'bind  the  cori)oration. 

The  sworn  answer  put  the  appellee  upon  proof  of  the  exe- 
'cution  of  the  note,  and  this  burden  imposed  upon  him  the 
necessity  of  proving  that  those  who  assumed  to  act  for  the 
•^corporation  possessed  competent  authority  to  execute  the  note 
in  suit.  It  was  not  sufficient  for  him  to  show  that  those  whose 
Miames  were  annexed  to  the  note  assumed  to  act  as  officers ;  he 
•was  bound  to  show  that  they  did  possess  the  official  character 
assumed  by  them. 

It  is  true  that  the  defeated  officers  did  continue  to  manage 
^he  affiiirs  of  the  corporation,  but  it  does  not  appear  that  they 
were  authorized  to  do  this.  The  fact  that  they  did  transact 
corporate  business  after  their  official  terms  had  expired  did  not 
authorize  them  to  execute  a  note  to  one  of  their  own  number. 
If  it  had  been  shown  that  what  they  did  subsequent  to  the  elec- 
tion of  their  successors  was  authorized,  then  there  might,  per- 
iiaps,  be  some  plausibility  in  the  claim  that  the  note  upon 
^vhich  the  recovery  was  had  is  that  of  the  corporation ;  but, 
for  anything  that  appears,  they  were  mere  usurpers,  wrong- 
fully conducting  business  afiicr  they  had  been  put  out  of  of- 
fice and  their  successors  had  effected  an  organization  and  as- 
i3umed  their  official  duties. 

The  appellee  insists  that  the  persons  who  signed  the  note 
in  suit  were  officers  cfe/acto,  and  that  their  acts  were,  for  that 
reason,  binding  upon  the  corporation.  If  the  note  had  been 
given  to  a  stranger  there  would  be  much  force  in  this  argu- 
ment, but  the  rule  which  applies  where  a  third  person  is  su- 
ing is  very  different  from  that  which  applies  where  the  person 
suing  is  himself  the  one  who  claims  to  be  adefado  officer  of 
the  corporation.     In  this  case  the  appellee  claims  to  recover 
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upon  a  note  executed  to  himself,  and  signed  by  him  as  the 
principal  officer  of  the  corporation,  and  it  would  be  a  perver- 
sion of  the  doctrine  upon  the  subject  of  cfe/ac^o  officers  to  al- 
low him  to  use  it  as  a  shield.  The  law  upon  this  point  is 
<3oncisely  and  accurately  stated  in  a  note  to  Hildreth  v.  Mc- 
Irdire,  19  Am.  Dec.  61,  where  it  is  said:  "As  hereinbefore 
stated,  from  considerations  of  public  policy,  the  acts  of  de  facto 
officers  are  valid  and  binding  as  to  the  public  and  third  per- 
sons, yet  as  to  himself,  they  are  invalid,  and  affijrd  him  ho 
protection  whatever."  In  support  of  the  proposition,  a  great 
number  of  cases  are  cited,  to  which  may^be  added  Conway  v. 
City  of  St.  Louis,  9  Mo.  App.  488,  where  it  was  held  that  the 
rule  holding  valid  the  acts  of  officers  de  facto  does  not  apply 
to  the  case  of  one  who  contracts  with  full  knowledge  that  the 
agency  and  authority  of  the  person  who  assumed  to  act  as  the 
agent  of  the  corporation  had  terminated. 

The  record  affirmatively  shows  that  the  judgment  rests  upon 
the  note  described  in  the  complaint,  and  it  therefore  appears 
that  it  is  without  legal  foundation,  for  the  note  is  not  that  of 
the  appellant. 

We  decide  no  other  question,  on  this  branch  of  the  case, 
than  that  the  note  sued  on  is  not  that  of  the  gravel  road  com- 
pany, and  that  the  judgment  is  consequently  without  any  legal 
.support. 

Judgment  reversed. 


No.  9492. 

Buntin  v.  Pritchett,  Administrator. 

Conversion.— JVowiMsory  Note, — Comptaint. — Demand. — Parol  Trust. — Deed, 
— Exhibit. — A  mother  contracted  with  a  stranger  for  the  sale  of  land  at 
an  agreed  price.  This  contract  she  gave  ])y  delivery  to  her  three  sons, 
A.,  B.  and  C,  and  at  the  same  time  conveyed  the  land  to  A.  in  trust)  to 
Be  conveyed  to  the  purchaser,  which  was  done,  and  a  note  taken  in  A.'s 
name  (but  really  for  the  three)  for  a  part  oi  the  purchase-money.   B.  sold 
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his  interest  in  the  not«,  without  endorsement,  to  C,  while  A.  yet  had 
possession  of  it.  A.  then  transferred  the  note  to  D.,  who  knew  the  faots^ 
and  who  collected  it  and  used  the  money.  Sait  by  0.  against  A.  and  D.. 
to  recover  for  the  conversion. 

Hddf  that  no  demand  need  be  averred ;  that  A.  held  the  note  upon  a  trust 
which  was  valid  though  not  in  writing,  and  that  the  complaint  of  C, 
alleging  the  foregoing  facts,  was  good  on  demurrer. 

Heldf  also,  that  the  deed  was  not  a  necessary  part  of  the  complaint. 

Jldd,  also,  that,  upon  the  facts  stated,  the  plaintiff  could  recover  two-thirds 
of  the  money  collected  by  the  defendant  D.,  with  six  percent,  per  annum 
until  the  trial. 

Same. —  Variance, — Amendment. — In  a  suit  for  the  convereion  of  a  note,  a  va- 
riance as  to  the  date  and  amount  of  the  note  may  be  amended  at  the  trial. 

From  the  Knox  Circuit  Court. 

G.  O.  Reily,  W,  0.  Johnson,  W.  0.  Niblack,  F.  W.  Viehe. 
and  R.  G.  Evans,  for  appellant. 
0,  F.  Baker,  for  appellee. 

Franklin,  C. — Robert  B.  Whittlesey,  appellee's  intestate, 
sued  Francis  V.  Whittlesey,  Henty  S.  Whittlesey  and  Tou- 
issant  C.  Buntin,  for  the  conversion  of  two-thirds  of  a  prom- 
issory note  for  $1,000.  A  demurrer  was  overruled  to  the 
complaint.  Trial  by  jury,  and  a  verdict  for  the  plaintiff 
against  Buntin  for  $752 ;  and,  over  a  motion  for  new  trial, 
judgment  was  rendered  upon  the  verdict. 

The  errors  complained  of  are  the  overruling  of  the  de- 
murrer to  the  complaint,  and  the  overruling  of  the  motion   , 
for  a  new  trial. 

The  complaint  is  long  and  need  not  be  copied;  it  substan- 
tially avers  that  on  the  1st  day  of  January,  1875,  one  Eliza- 
beth Whittlesey  was  the  owner  of  a  chose  in  action,  in  the 
form  of  a  written  contract  between  one  Joseph  A.  Dougherty 
and  lierself,  by  Jhe  terms  x>f  which  Dougherty  was  to  pay  to 
her,  or  her  assigns,  $3,000,  for  which  she,  or  her  assigns,  was 
to  convey  to  him  certain  described  real  estate;  that  said 
Elizabeth,  as  a  gift,  assigned  by  parol  this  chose  in  action  to 
her  three  sons,  Robert  B.,  the  plaintiff  herein,  Francis  V. 
and  Henry  S.,  two  of  the  defendants  herein,  and,  with  the 
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consent  of  all,  delivered  it  to  Francis  for  their  joint  use;  she 
also  contemporaneously  deeded  the  real  estate  to  said  Francis 
in  trust  to  enable  her  said  assignees  to  have  the  land  con- 
veyed to  Dougherty  upon  the  maturity  of  the  contract;  after- 
wards her  assignees,  through  Francis,  conveyed  to  Dougherty 
and  received  upon  the  contract  from  Dougherty,  among  other 
things,  a  note  for  $1,000>  payable  upon  its  face  to  Francis, 
but  in  fact  the  joint  property  of  said  Robert,  Francis  and 
Henry;  the  other  two  $1,000  payments  had  previously  been 
received  by  said  Francis,  and  the  money  divided  between  the 
three  as  provided  for  in  the  gift  from  Elizabeth ;  Henry  then, 
for  a  valuable  consideration,  sold  and  assigned,  without  en- 
dorsement, his  one-third  interest  in  said  note  to  the  plaintiff. 
Appellant,  Buntin,  afterM'ards,  with  a  full  knowledge  of  all  the 
facts,  procured  said  note  by  said  Francis  to  be  transferred  to 
him,  collected  the  money,  and  converted  the  full  amount 
thereof  to  his  own  use.  He  collected  the  money  upon  a  judg- 
ment rendered  in  his  favor  in  the  Knox  Circuit  Court,  De- 
cember 2l8t,  1878.     This  suit  was  commenced  May  21st,  1880. 

The  objection  to  this  complaint  is  that  it  is  an  effort,  by 
parol,  to  engraft  a  trust  upon  a  deed  for  real  estate,  without 
the  deed's  having  any  reference  to  the  trust,  and  without  the 
deed  being  made  a  part  of  the  complaint. 

We  do  not  think  the  complaint  shows  an  effort  to  establish 
a  trust  in  lands  by  parol,  which  is  prohibited  by  our  statute 
.concerning  trusts  and  powers.     1  R.  S.  1876,  p.  915. 

This  statute  does  not  prohibit  the  creation  of  trustjs  in  per- 
sonalty, by  parol ;  that  power  still  exists.  This  complaint  does 
not  seek  to  follow  the  land,  fasten  a  trust  upon  it,  or  in  any 
manner  interfere  with  the  land ;  it  only  seeks  to  recover  for 
the  conversion  of  a  promissory  note,  which  had,  by  express 
agreement,  been  placed  in  the  hands  of  defendant  Francis  Y. 
for  the  use  in  part  of  the  plaintiff,  alleging  that  the  defendant 
Francis  V.  had  converted  the  note  to  his  own  use  by  trans- 
ferring it  to  defendant  Buntin ;  that  Buntin  had  collected  and 
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appropriated  the  proceeds  thereof  to  his  own  use ;  and  that 
defendant  Henry  had  transferred  without  endorsement  his  in- 
terest in  the  note  to  the  plaintiff.  It  was  not  necessary  to 
make  the  deed  a  part  of  the  complaint ;  it  placed  the  title  in 
Francis  in  trust  for  Dougherty,  in  order  to  fully  enable  Fran- 
cis to  carry  out  the  arrangement  of  the  donor  in  dividing  the 
proceeds  of  the  land  among  those  to  whom  the  chose  in  ac- 
tion had  been  giv^n.    ^ 

The  complaint  expressly  charged  a  conversion  of  the  note, 
and  it  was  not  necessary  to  allege  a  demand  for  the  money. 
Bunger  v.  Roddy,  70  Ind.  26,  and  authorities  therein  cited. 

We  think  thp  complaint  states  facts  sufficient  to  constitute 
a  good  cause  of  action,  and  there  was  no  error  in  overruling 
the  demurrer  to  it. 

The  next  error  assigned  calls  in  question  the  ruling  of  the 
court  below  upon  appellant's  motion  for  a  new  trial. 

Under  this  error  it  is  insisted  that  the  evidence  does  not 
support  the  verdict,  for  the  reason  that  it  does  not  prove  that 
there  was  any  conversion  of  the  note,  or  any  demand  made 
for  the  money.  Where  a  conversion  is  charged,  a  demand 
need  not  be  averred,  and,  if  the  conversion  is  proven,  no, de- 
mand before  bringing  suit  need  be  proven. 

The  question  then  arises,  does  the  evidence  prove  a  con- 
version? The  transfer  of  the  entire  note  by  Francis  V.to 
Buntin,  he  having  a  full  knowledge  of  all  the  facts,  was  a  con- 
version of  plaintiff's  interest  therein,  and  rendered  them  liable 
to  the  plaintiff  for  the  value  of  his  said  interest. 

The  defendant  Henry  was  made  a  party  to  answer  as  to  his 
interest,  and  was  defaulted.  The  plaintiff,  Robert  B.,  departed 
this  life  after  the  judgment  was  rendered  and  before  the  motion 
for  a  new  trial  was  filed,  and  appellee,  Pritchett,  was  appointed 
as  his  administrator,  and  substituted  as  plaintiff  in  the  case. 
Buntin  was  the  uncle  of  the  three  brothers,  and  the  evi- 
dence shows  that  he  was  conversant  with  all  the  facts.  The 
judgment  is  against  him  alone,  and  he  appeals  to  this  court. 
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We  think  the  evidence  support.s  the  verdict  of  the  jury,  and 
that  the  verdict  is  not  contrary  to  law. 

It  IS  also  insisted  as  a  reason  for  a  new  trial,  that  the  dam- 
ages assessed  are  excessive. 

Appellant  collected  the  judgment  against  Dougherty,  ren- 
dered December  21st,  1878,  for  $998.30. 

Two-thirds  of  which  was $665.53 

Interest  on  that,  at  six  percent.,  to  Decem- 
ber 3d,  1880,  time  of  the  trial  of  this  case,     77.81 

Making  amount  due  plaintiff $743.34 

Amount  of  verdict ,    .    752.00 

The  plaintiff  remitted 11.00 

And  the  judgment  stood  for $741.34 

We  do  not  see  wherein  this  is  excessive ;  the  evidence  does 
not  show  that  appellant  was  entitled  to  any  credits. 

Appellant,  in  the  conclusion  of  his  brief,  presents  as  an  ob- 
jection to  the  sufficiency  of  the  evidence,  that  the  note  trans- 
ferred to  Buntin  was  for  only  $925,  instead  of  $1,000,  and 
was  dated  April  24th,  1876,  instead  of  March  25th,  1875. 
That  is  true  of  the  note  on  which  Buntin  took  his  judgment 
against  Dougherty.  But  the  evidence  shows  that  the  parties 
changed  the  note  after  the  death  of  the  donor,  and  Francis 
took  a  new  note  for  a  less  sum  by  $75  than  the  old  one. 
How  this  difference  was  arranged  is  not  shown  by  the  evi- 
dence. And  that  Bimtin  took  his  judgment  upon  the  new 
note  and  not  the  old  one.  The  judgment  was  for  a  less  sum 
than  the  old  note  would  have  amounted  to.  If  a  variance, 
it  was  one  that  might  have  been  cured  by  amendment.  It 
worked  appellant  no  injury,  and  does  not  furnish  him  with 
any  good  reason  for  complaint.  There  was  no  error  in  over- 
ruling the  motion  for  a  new  trial. 

We  think  the  case  was  fairly  tried  and  a  just  result  reached. 

The  judgment  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
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opinion,  that  the  judgment  of  the  court  below  be  and  it  ih 
in  all  things  affirmed,  with  costs. 

Opinion  filed  at  the  May  term,  1882. 

Petition  for  a  reliearinp;  overruled  at  the  November  term,  1882. 


86"8?i8  No.  9702. 

146    884 

86  252  *  Squires  et  al.  v.  Summers  et  al. 


Deed. — Delivery. — Eitcrmo. — Deposntary, — Agreemejit. — A  deed,  made  in  con- 
sideration of  natural  love  and  an  agreement  for  support,  to  two  sons  and 
the  wife  of  another  son,  was,  after  signing  and  being  acknowledged, 
handed  by  the  grantor  to  the  husband  of  the  female  grantee,  with  the 
direction,  "  Take  it  and  give  it  to  some  one  to  keep  while  I  live,  then  to 
be  recorded."  It  was  accordingly  given  to  the  grantor's  wife,  .and  by  her 
kept  until  the  grantor's  death,  and  then  was  recorded,  thougli  the  grantor 
had,  a  few  days  after  the  transaction,  said  it  had  not  been  delivered. 

Heldf  a  good  delivery  of  the  deed. 

From  the  Martin  Circuit  Court. 

W.  R.  Oardiner^  8.  H.  Taylor,  T.  J/.  Clark  and  E.  Mosa*, 
for  appellants. 

J.  T.  Rogers  and  Shirey,  for  appellees. 

BiCKNELL,  C.  C. — This  was  an  action  for  partition  by  the 
appellants  against  the  appellees,  who  claimed  that  one  of  the 
tracts  in  controversy  belonged  to  them  'exclusively,  under  a 
convevance  from  the  common  ancestor. 

The  cause  was  tried  by  the  court,  who  stated  in  writing  a 
special  finding  of  the  facts  and  the  conclusions  of  lavt  thereon. 

The  conclusions  of  law  were,  that  the  apj^llants  were  en- 
titled to  partition  of  one  of  the  tracts  only,  and  that  the  ap- 
pellees owned  the  other  exclusively ;  the  court  also  found  that 
the  land  owned  jointly  by  all  the  parties  ought  to  be  sold, 
and  appointed  a  commissioner  therefor.   • 

The  record  states  that  the  plaintiflfe  objected  and  excepted 
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to  the  conclusions  of  law  and  to  the  judgment  of  the  court 
therein,  and  prayed  an  appeal.  There  was  nothing  to  appeal 
from  except  the  order  of  sale.  2  R.  S.  1876,  pp.  245-6,  sees.  576, 
577;  Kern  v.  Magiiinisa,  41  lud.  398;  Hunter  v.  Miller ^  17 
Ind.  88.  There  is  no  brief  for  the  appellee.  The  appellant, 
in  his  brief,  says  the  only  question  is,  whether  the  deed  relied 
on  by  the  appellees  was  delivered  to  the  grantees  therein 
named.     The  facts  were  found  to  be  as  follows : 

The  deed  was  a  warranty  deed  in  the  statutory  form.  The 
grantees  were  two  sojis  of  the  grantor,  Richard  Summers,  Sr., 
and  the  wife  of  a  third  son.  The  consideration  expressed  in 
the  deed  was  "  love  and  affection,  and  agreement  by  the  grantees 
to  take  care  of  and  provide  for  said  Richard  Summers,  Sr.,  and 
Paulina,  his  second  wife,  during  theirnatural  lives,  to  treat  them 
kindly  in  sickness  as  well  as*in  health,  and  to  provide  them 
a  suitable  and  respectable  burial  at  their  death."  The  deed 
was  dated  May  17th,  1879;  the  grantor,  Richard,  Sr.,died  in 
December,  1879. 

The  deed  was  executed  and  duly  acknowledged  by  Richard 
Sr.,  and  Paulina  his  wife,  in  the  presence  of  Thomas  Sutton, 
the  justice  who  took  the  acknowledgment,  and  Aaron  Sum- 
mers, husband  of  the  grantee  Mary  Summers;    the  other  . 
grantees  were  Richard  Summers,  Jr.,  and  Thomas  Summers. 

After  the  deed  was  signed  and  acknowledged,  the  justice 
handed  it  to  Richard  Summers,  Sr.,  who  handed  it  to  Aaron 
Summers,  the  husband  of  one  of  the  grantees,  saying,  "take 
it  and  give  it  to  some  one  to  keep  while  I  live,  then  to  be  re- 
corded." Aaron  took  the  deed,  saying  to  Richard,  Sr,,  "  I 
will  give  it  to  Paulina."  Richard,  Sr.,  then  said  to  her, "  Take 
it  and  put  it  away  in  the  drawer,  and  take  care  of  it  until  I 
die ;  then  it  is  to  be  recorded."  She  took  the  deed  and  put 
it  in  the  draw^er,  where  it  remained  until  Richard,  Sr.,  died. 
A  few  days  after  his  death  Paulina  gave  the  deed  to  Aaron 
Summers,  and  he  had  it  recorded.  After  the  execution  of  the 
deed  Richard,  Sr.,  expressed  dissatisfaction  with  the  deed,  and 
asked  Paulina  where  it  was ;  when  told  that  it  w^as  in  the 
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drawer,  he  said  that  "  they  had  forfeited  it ;  that  it  had  never 
been  delivered,  and  that,  if  it  had  been,  the  other  children 
could  have  it  set  aside ;  and  that,  as  soon  as  he  got  able,  he 
would  go  to  town  and  have  a  deed  made  to  suit  him."  Thia 
he  said  in  the  presence  and  hearing  of  Thomas  Summers,  one 
of  the  grantees.  Upon  these  tacts  there  was  no  error  in  the 
conclusion  of  the  court  that  the  title  to  the  land  tlierein  con- 
veyed was  vested  in  the  grantees. 

The  possession  by  the  grantee  of  a  deed  regularly  executed 
is  prima  facie  evidence  of  its  delivery.  Oames  v.  Stiles^  14 
Peters,  322,  327 ;  Berry  v.  Anderson,  22  Ind.  36. 

If  a  deed  be  duly  delivered  in  the  first  instance,  it  will 
operate,  though  the  grantee  suffer  it  to  remain  in  the  custody 
of  the  grantor.  Souverbye  v.  Arden,  1  Johns.  Ch.  240 ;  Doe 
V.  KnigUy  5  Barn.  &  C.  671.    # 

When  a  deed  is  delivered  to  a  third  person  for  the  use  of 
the  grantee,  the  deed  will  take  effect  from  the  instant  of  such 
delivery,  if  the  grantor  parts  with  all  control  over  the  instru- 
ment. Stewart  v.  Weed,  11  Ind.  92.  Here  the  deed  was  ac- 
tually delivered  by  Richard  Summers,  Sr.,  to  the  husband  of 
one  of  the  grantees,  with  the  direction,  "  Give  it  to  some  one 
to  keep  while  I  live,  then  to  be  recorded." 

This  was  a  delivery  for  the  use  of  all  the  grantees.  Siout 
V.  Dunning,  72  Ind.  343.  As  against  the  grantor  and  his 
heirs,  the  title  passed  without  any  recording.  4  Kent's  Com. 
456,  and  was  not  affected  by  the  direction,  "  then  to  be  re- 
corded." The  directions,  however,  were  faithfully  observed ; 
the  deed  was  kept  by  the  depositary,  until  Richard,  Sr.,  died, 
and  was  then  recorded.  The  dissatisfaction  expressed  by 
Richard,  Sr.,  after  the  completion  of  the  transaction,  could  not 
impair  the  effect  of  the  previous  delivery  of  the  deed,  which 
was  absolute  and  without  any  condition  affecting  the  title. 

Even  where  a  deed  is  delivered  as  an  escrow,  subsequent 
instructions  by  the  grantor  to  the  depositary  can  not  change 
the  original  nature  of  the  transaction.  Robbins  v.  Magee,  76 
Ind.  381.     Even  if  there  be  any  doubt  as  to  the  original  de- 
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livery  of  the  deed,  yet  in  this  case  the  deed  was  kept  by  the 
depositary,  Paulina,  until  the  grantor  died,  and  was  then  by 
her  delivered  in  pursuance  of  the  previous  directions  of  the 
grantor. 

The  order  of  the  court  below  ought  to  be  Affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  order  of  the  court  below  be  and  it  is  hereby 
in  all  things  affirmed,  at  the  costs  of  the  appellants. 


No.  8725. 

Pedrick  v.  Post,  Administrator. 

Supreme  CoUBT. —  DeeedenU*  Estates. —  Appeal  Bond, —  Waiver. — Motion  to 
Dismiss, — After  submission  by  agreement,  an  api)eal  will  not  be  dis- 
miss^ for  want  of  an  appeal  bond  as  required  by  sections  189  and  190,  2 
R  a  1876,  p.  557. 

Contract. — Eescission, — Sale  of  Ijeasehdd. — Evidence. — Receipt — When  the 
issue  is  whether  or  not  a  contract  for  the  sale  of  an  interest  in  certain 
leaseholds  had  been  yoluntarily  rescinded,  a  later  contract  inconsistent 
with  the  first,  and  made  with  additional  parties,  is  competent  evidence. 
So,  also,  is  a  receipt  showing  a  repayment  of  money  paid  upon  the  first 
contract. 

Same. —  When  Time  is  of  the  Essence. — Unless  explicitly  or  clearly  made  so 
in  terms,  time  will  not  be  deemed  to  be  of  the  essence  of  a  contrsict  for 
the  sale  of  a  leasehold  interest  in  lands. 

From  the  Marion  Circuit  Court. 

W.  MorroWy  for  appellant. 

8,  Claypool  and  TF.  A,  Ketcham,  for  appellee. 

Woods,  C.  J. — The  appellee  has  moved  to  dismiss,  and  also 
filed  a  plea  in  abatement  of  the  appeal  in  this  case,  because 
of  the  failure  of  the  appellant  to  file  the  appeal  bond  re- 
quired in  such  cases. 

Under  the  rule  laid  down  in  West  v.  OavinSy  74  Ind.  265, 
followed  in  Gilbert  v.  Wehchj  75  Ind.  557,  the  motion  and 
plea  came  too  late.     The  bond  is  required  for  the  benefit  of 
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the  appellee,  and  may  be  waived.  An  appearance  and  sub- 
mission of  the  case  by  agreement  upon  the  errors  assigned, 
and  a  failure  to  raise  the  objection  either  by  motion  or  plea 
until  after  the  expiration  of  the  year  within  w^hich,  by  leave 
of  the  court,  the  omission  to  file  the  bond  might  J)e  remedied, 
should  be  deemed  a  waiver.  The  only  diiference  between  the 
facts  in  this  case  and  in  West  v.  CavinSy  supruy  is,  that  in  this 
instance  the  appellee  had  not  filed  a  brief  upon  the  merits  be- 
fore making  the  motion  to  dismiss,  a  difference  which  we  do 
not  deem  essential. 

The  cases  of  Seward  v.  Plark,  67  Ind,  289,  and  Bell  v.  Moussdy 
71  Ind.  347,  are  not  overruled  nor  modified  by  the  decision 
in  West  v.  OavinSy  supra,  hixt  are  plainly  distinguishable. 

This  is  the  second  appeal  in  this  case ;  see  Post  v.  Pedrick, 
52  Ind.  490.  Upon  the  return  of  the  case  to  the  circuit  court, 
the  plaintiff,  in  addition  to  the  complaint  which  is  set  out  in 
the  opinion  delivered  upon  the  former  appeal,  filed  i.  third 
paragraph ;  and,  upon  leave,  the  defendant  filed  an  amended 
answer  of  six  paragraphs  to  the  original  complaint,  and  an 
answer  in  three  paragraphs  to  the  additional  paragraph  of 
complaint.  The  plaintiff  filed  five  paragraphs  of  reply,  to  the 
third,  fourth  and  fifth  of  which  the  court  sustained  demurrers. 

Upon  the  trial,  the  court  excluded  all  the  evidence  offered 
by  the  plaintiff  except  the  contract  referred  to  in  the  first  and 
third  paragraphs  of  the  complaint,  and  instructed  the  jury  to 
return  a  verdict  for  the  defendant. 

It  is  claimed,  first,  that  the  rulings  upon  the  demurrers  to 
the  reply  were  erroneous.  By  reference  to  the  opinion  in  52 
Ind.  490,  it  will  be  seen  that  the  first  paragraph  of  the  com- 
plaint is  based  upon  the  following  writing: 

''On  last  January  27th,  I  purchased  for  sixteen  hundred 
dollars,  from  AVilliam  Newman,  of  Louisville,  the  two  leases  he 
held  from  Richard  Poteet  and  wife,  of  Overton  county,  Tenn., 
and  from  B.  C.  Webb  and  wife  of  Putnam,  Overton  county, 
Tonn.,  conveying  to  him  the  sole  and  exclusive  right  to  ex- 
plore, bore  and  mine  for  oil  and  other  things  on  their  lands. 
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I  handed  said  leases  to  William  Pedrick,  of  Richmond,  Ind., 
to  examine  the  title  to  said  conveyances,  and,  when  found 
correct,  to  have  the  same  recorded  in  the  records  of  the  said 
counties ;  and  I  hereby  obligate  myself  to  convey  and  trans- 
fer one-half  of  my  interest  in  said  leases  to  said  Pedrick,  for 
one-half  of  the  said  purchase-price,  in  case  he  pays  me  the 
respective  money  within  three  months  from  and  after  this 
date ;  also,  the  said  Pedrick  paid  me  to-day  on  account  of  said 
leases  the  sum  of  five  hundred  dollars,  which  said  money  I 
promise  to  refund  him  in  case  he  should  find  the  title  to  said 
leases  deficient,  and  therefore  prefer  not  to  purchase  said  one- 
half  interest ;  further,  said  Pedrick  is  to  inform  me  within  ten 
days  from  and  after  this  date,  whether  the  title  to  said  leases  is 
good  or  not,  and  whether  he*  wants  to  buy  said  one-half  in- 
terest therein,  for  the  reason  that  said  William  Newman, 
either  wants  the  purchase-money  by  the  25th  inst.,  or  that 
his  said  sale  and  transfer  of  the  said  leases  to  me  be  cancelled 
and  annulled. 

"  Witness  my  hand  and  seal  at  Indianapolis,  this  11th  day  of 
February,  1868."     (Signed)    "  G.  Schurma  nn.     [seal.]  " 

The  allegations  of  the  paragraph  are  to  the  effect  that 
Schurmann  did  not  convey  to  the  appellant  an  interest  in 
the  leases,  but  sold  the  same  to  other  parties. 

The  third  paragraph  of  the  complaint,  aft^r  setting  out  the 
same  writing,  charges  that,  after  the  payment  of  the  money  by 
the  appellant  as  stated,  it  was  mutually  agreed  between  the 
parties,  Schurmann  being  yet  in  life,  that  the  latter  should 
not  convey  or  transfer  an  interest  in  said  leases,  but  should 
repay  to  the  appellant  the  said  sum  of  $500,  and  accordingly 
on  the  14th  day  of  September,  1868,  he  paid  to  the  appellant 
the  sum  of  $35  thereon,  for  which  the  appellant  signed  and 
delivered  to  him  a  receipt,  a  copy  of  which  is  set  out;  that 
excepting  said  sum  and  $50,  for  which  the  appellant  made  his 
note  to  the  deceased,  the  remainder  of  the  said  sum  of  $500 
is  due  and  unpaid. 
Vol.  85.— 17 
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The  second  paragraph  was  for  money  lent  to  and  had  and? 
received  by  Schurmann  for  the  use  of  the  plaintiff. 

A  statement  of  the  averments  of  the  several  paragraphs  of 
answer  and  reply  is  not  necessary.  Besides  the  general  denial^ 
the  reply  contained  special  pamgraphs  wherein  were  alleged 
matters  inconsistent  with  the  &cts  stated  in  the  respective 
paragraphs  of  answer  to  which  they  were  addressed.  But 
this  is  only  an  argumentative  way  of  denying ;  the  facts  sa 
averred  might  have  been  proved  under  the  general  denial^ 
and,  consequently,  there  was  no  available  error  in  the  rulings 
upon  the  demurrers. 

It  remains  to  consider  whether  or  not  the  court  erred  in 
overruling  the  motion  for  a  new  trial. 

The  appellant  offered  in  evidence  the  following  receipt, 
shown  to  be  in  the  handwriting  of  Schurmann,  and  given  to 
him  by  the  appellant,  to  wit : 

"Repaid  me  by  G.  Schurman  again,  from  the  payment  I 
made  him  on  last  February  the  11th,  on  account  of  my  half 
interest  in  the  Webb  and  Poteet  leases,  in  Overton  county^ 
Tenn.,  thirty-five  dollars,  on  this  September  14th,  1868." 

(Signed)     "  William  Pedrick." 

The  appellant  also  offered  in  evidence  a  lease  shown  to  have 
been  made  by  Schurmann  to  the  appellant  and  three  others,, 
bearing  date  September  19th,  1868,  whereby  Schurmann  leased 
and  underlet  to  them  all  his  rights  and  privileges  under  the 
leases  referred  to  in  the  contract  between  Schurmann  and  the 
appellant.  The  appellee  objected  to  the  admission  of  these 
documents,  because  irrelevant,  immaterial  and  incompetent. 

We  think  they  had  a  direct  bearing  upon  the  question  whether 
there  had  been  a  voluntary  rescission  of  the  contract  as  al- 
leged in  the  third  paragraph  of  the  complaint,  and  should  have 
been  permitted  to  go  to  the  jury  upon  that  issue. 

Under  that  paragraph,  and  perhaps  under  the  second  para- 
graph, of  the  complaint,  the  appellant  was  entitled  to  recover 
the  money  paid  upon  the  contract,  upon  proof  that,  by  mutual 
consent,  the  parties  had  annulled  it;  and,  for  this  purpose. 
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the  proposed  evidence  was  competent,  whatever  constractioa 
ought  to  be  put  upon  that  contract.  If,  as  the  appellee  con- 
tends, time  is  made  the  essence  of  the  agreement,  and  the  ap- 
pellant was  not  entitled  either  to  an  interest  in  the  leases  or 
to  a  return  of  the  $500,  except  upon  payment  of  the  $300> 
within  the  stipulated  time,  still,  if  there  was  a  rescission,  he- 
became  thereby  entitled  to  a  return  of  the  money  paid ;  and*^ 
the  evidence  offered  was  competent,  though  perhaps  less  sig- 
nificant, than  if  time  should  not  be  regarded  as  of  the  essence 
of  the  contract. 

Looking,  however,  to  the  face  only  of  the  contract,  we  do- 
not  think  that  time  was  made  or  intended  to  be  essential,, 
except  in  reference  to  the  ten  days  allowed  .for  the  investiga-- 
tion   of  the   title  of  the   lessors.      Stripped  of  this  stipu- 
lation and  its  incidents,  which  play  no  part  now,  because  the 
soundness  of  the  title  is  not  disputed,  the  contract  may  he 
read  in  this  wise :  "  I  hereby  agree  to  transfer  to  \Vm.  Pedrick 
one-half  of  my  interest,  etc.,  for  $800,  in  case  he  pays  the 
money  within  three  months  from  this  date.     He  now  pays 
$500  of  that  sum."     Signed,  etc. 

If,  as  contended,  it  was  of  the  essence  of  this  agreement 
that  the  remainder  of  the  price  should  be  paid  within  the  time 
named,  it  was  an  agreement  to  pay  absolutely  $500  for  a  three- 
months  option  to  buy  something  at  the  price  of  $300.     If 
not  incredible,  this  would  be  plainly  inequitable,  and,  unless- 
expressed  in  unequivocal  terms,  should  not  be  deemed  to  have  • 
been  the  intention  of  the  parties.     Indeed,  if  apt  words  had^ 
been  chosen  to  express  such  a  design,  it  may  be  doubted  whether  - 
the  agreement  could  be  enforced  in  equity.    See  Spaih  v.  Han- 
kinSy  55  Ind.  155. 

It  is  plain,  however,  by  the  terms  of  this  agreement,  that' 
the  $500  were  not  paid  for  an  option  to  buy,  but  as  a  part  of* 
the  price  of  a  purchase  already  made. 

Judgment  reversed,  with  instructions  to  grant  to  the  appol-- 
lant  a  new  trial. 
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Heagy  et  al.  v.  The  State,  ex  rel.  Forkxer,  Auditor. 

County  Treasuber. —  Bond.  —  Taxes. —  County  AvdUor,  —  EelcUor. — The 
county  auditor  was,  by  the  act  of  1872,  coucerning  taxation,  section  185, 
the  proper  relator  in  a  suit  on  a  county  treasurer's  bond  for  failure  to 
account  for  and  pay  over  taxes  collected. 

Same. — Evidence, — SetUemenl  SheeL-^  Estoppel, — Constitutiomd  Law. — Repeal 
of  Statute. — The  act  of  December  21st,  1872,  making  the  stated  account 
with  the  county  treasurer  conclusive  evidence  against  the  treasurer  and 
his  sureties,  was  repealed,  by  necessary  implication,  by  the  act  of  March 
31st,  1879 ;  and  the  latter  act,  made  to  operate  retrospectively,  was  within 
the  power  of  the  Legislature  to  pass. 

Practice. — Orosa-Examinatwn. — Supreme  Court. — Where  a  cross-examining 
question  is  excluded,  it  is  not  necessary  in  order  to  make  an  available 
question  in  the  Supreme  Court,  that  the  evidence  expected  to  be  elicited 
shall  be  stated  to  the  trial  court. 

Same. — Argument  of  Counsel. — In  civil  causes,  where  there  are  no  questions 
of  fact  in  the  evidence,  the  court  may  refuse  to  permit  argument  to  the 
jury. 

From  the  Madison  Circuit  Court. 

W.  R.  Pier&e,  C.  B,  Gerard,  H.  D.  Thompson,  J.  W,  Sans- 
berry,  E.  P,  Schlater,  M.  S.  Robinson  and  J,  W.  Lovett,  for  ap- 
pellants. 

R.  Lake,  J,  A.  Harrison,  W,  March,  G.  L.  Henry  and  H. 
G.  Ryan,  for  appellee. 

Elliott,  C.  J. — The  question  which  first  requires  consider- 
ation is,  whether  the  auditor  of  the  county  is  the  proper  re- 
lator in  an  action  upon  the  official  bond  of  the  county  treas- 
urer where  the  breach  alleged  is  thefiiilureto  account  for  and 
pay  over  taxes.  The  answer  to  this  question  is  made  by  sec- 
tion 185  of  the  tax  law  of  1872,  which  reads  thus :  "In  any 
such  case,  the  county  auditor,  on  being  instructed  to  that  eflFect 
by  the  Auditor  of  State,  or  by  the  board  of  county  commis- 
sioners, shall  cause  suit  to  be  instituted  against  such  county 
treasurer  and  his  sureties."  1  R.  S.  1876,  p.  117.  The  com- 
plaint in  the  present  action  shows  that  the  relator  was  the 
auditor  of  Madison  county,  and  that  he  was  instructed  by  the 
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Auditor  of  State*  to  bring  the  action.  There  can  be  no  doubt 
that  he  is  the  proper  relator. 

Appellee  called  and  examined  a  witness^  and  the  appellants^ 
upon  cross-examination,  propounded  several  questions  which 
the  court  refused  to  allow  the  witness  to  answer.  The  appel- 
lee argues  that,  as  the  appellants  did  not  make  ofiPer  of  what 
the  witness  would  testify,  no  question  is  presented.  It  is  the 
rule,  where  a  party  is  examining  his  own  witness,  that  he  must 
state  to  the  court  what  fiacts  he  can  and  will  prove  if  the  evi- 
dence is  ruled  admissible.  This  rule  does  not  apply  where 
questions  are  asked  upon  cross-examination.  The  cross-ex- 
amining party  is  not  bound  to  state  what  &cts  he  expects  the 
witness  to  prove. 

We  think  the  testimony  sought  to  be  elicited  by  these  in- 
terrogatories was  relevant  and  material.  The  appellee  had 
introduced  in  evidence  a  certified  settlement  sheet,  and  the 
testimony  sought  by  the  excluded  questions  was  in  expla- 
nation, and  perhaps  in  contradiction,  of  the  statements  of  that 
sheet.  We  can  readily  see  that  the  testimony  might  have  ex- 
erted a  controlling  influence  upon  the  case.  It  is  feirly  in- 
ferable that  it  would  have  greatly  lessened  the  burdens  of  the 
appellants  who  were  sureties  upon  the  bond  of  the  treasurer 
who  had  failed  to  pay  over  the  taxes  collected  by  him.  The 
court  erred  in  denying  the  appellants  the  right  to  have  answers 
made  by  the  witness  to  the  questions  propounded  by  them 
upon  cross-examination. 

The  appellants  at  the  proper  time  asked  leave  to  make  an 
argument  to  the  jury  in  behalf  of  their  clients.  This  request 
was  denied.  The  theory  upon  which  the  court  proceeded  ev- 
idently was  that  the  settlement  sheet  estopped  appellants  from 
denying  any  of  the  statements  it  contained.  If  the  report 
and  settlement  did  operate  as  an  estoppel,  then,  doubtless,  there 
was  no  question  of  fact  to  be  argued,  and  we  suppose  that  in 
civil  actions,  where  all  the  questions  are  purely  of  law,  en- 
tirely unmixed  with  questions  of  fact,  the  court  may  decline 
to  permit  counsel  to  address  the  jury.     Under  the  decisions 
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of  this  court,  as  they  stood  at  the  time  of  the  trial,  the  trial 
•  court  ruled  rightly  in  declaring  the  report  to  estop  the  treas- 
I  urer  and  his  sureties.  Those  decisions  have  been  overthrown. 

The  case  of  Ohning  v.  City  of  Evansvillcy  66  Ind.  59,  expressly 

overrules  them,  and  establishes  a  radically  different  doctrine. 

It  is  but  just  to  say  that  it  is  apparent  that  the  judge  who 

tried  the  case  was  influenced  and  controlled  in  his  ruling  ex- 
•eluding  the  evidence  ito  which  we  have  referred  by  the  doc- 

•trine  of  the  cases  overturned  in  Ohning  v.  City  of  Evansmlle, 

.Judgment  reversed. 

On  Petition  for  a  Rehearing. 

Elliott,  J. — In  the  argument  upon  the  petition  for  a  re- 
liearing,  our  attention  is  called  to  a  provision  in  the  act  of 
December  21st,  1872,  which  reads  as  follows:  "The  stated 
account  of  the  treasurer  against  whom  an  action  is  brought, 
^certified  by  the  Auditor  of  State,  as  truly  transcribed  from 
the  account  current  against  such  treasurer  on  the  books  of 
said  auditor's  office,  authenticated  by  the  State  seal,  shall  be 
conclusive  evidence  of  the  demand  of  the  State  against  such 
treasurer  and  his  sureties,"  and  we  are  asked  to  hold  that  this 
statutory  provision  makes  the  stated  account  conclusive  evi- 
•dence  upon  all  matters  embraced  in  it. 

It  is  very  doubtful  whether  the  Legislature  can  enact  a 

^statute  declaring  what  shall  constitute  conclusive  evidence. 

Wantian  v.  White,  19  Ind.  470;   White  v.  Flynn,  23  Ind.  46; 

'Cooley  Const.  Lim.  454.     But  we  do  not  find  it  necessary 

to  make  any  decision  upon  that  point. 

We  think  the  provision  relied  on  was  not  in  force  at  the 
time  of  the  trial.  An  act  was  passed  on  the  31st  of  March, 
1879,  which  declares  that  settlements  made  by  officers  shall 
not  be  conclusive.  It  is  true  that  this  act  does  not  in  terms 
repeal  the  earlier  statute,  but  there  is  an  inconsistency  that 
can  not  be  reconciled.  It  is  evident  that  the  Legislature 
.meant  to  do  what  the  court  has  done,  overturn  the  doctrine 
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•of  estoppel  as  declared  in  the  case  of  istatey  ex  reL,  v.  GrammeTy 
29  Ind.  530,  and  leave  the  oflBcers'  account  open  for  investiga- 
tion in  cases  of  fraud  or  mistake. 

The  second  section  of  the  act  provides  that  "  the  provi- 
sions of  the  preceding  section  shall  extend  to  all  persons  who 
have  been,  as  well  as  those  who  now  are,  and  shall  hereafter 
be,  county,  township,  or  school  officers."  Acts  1879,  p.  108. 
This  provision  is  sufficiently  comprehensive  to  embrace  the 
case  in  hand,  and  the  only  question  is  as  to  the  power  of  the 
Legislature  to  adopt  such  an  act. 

Public  funds  belonging  to  governmental  subdivisions  of 
the  State  are  so  much  within  the  control  of  the  Legislature, 
that  it  is  not  easy  to  assign  limits  to  the  legislative  authority 
over  them.  City  of  Lidianapolis  v.  Indianapolis  Home,  etc., 
50  Ind.  215.  But  we  do  not  care  to  investigate  this  question 
now,  for  we  think  it  plain  that  if  the  question  were  between 
private  individuals,  instead  of  between  the  State  and  its  officers, 
the  Legislature  would  have  the  power  to  change  the  rules  of 
evidence. 

There  are  many  cases  holding  that  it  is  within  the  power 
of  the  Legislature  to  change  the  rules  of  practice  and  of  evi- 
dence. Cooley  Const.  Lim.  (4th  ed.)  353, 457, 460.  This  au- 
thor, in  speaking  of  rules  of  evidence,  says :  "  Like  other  rules 
affecting  the  remedy,  they  must  therefore  at  all  times  be  subject 
to  modification  and  control  by  the  Legislature ;  and  the  changes 
which  are  enacted  may  lawfully  be  made  applicable  to  exist- 
ing causes  of  action,  even  in  those  States  in  which  retro- 
spective laws  are  forbidden."  This  principle  has  been  rec- 
ognized by  this  court,  and  in  a  very  recent  case  applied  to  a 
prosecution  for  felony.  Robinson  v.  Staie,  84  Ind.  452; 
Dincherlodker  v.  Marsh,  75  Ind.  548, 

Petition  overruled. 
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No.  9915. 

Smith  v.  Rowles  et  al. 

Sheriff's  Sale  of  Real  Estate. — Notice  by  Puhlioatum. — Posting  Notices, 
— Gonstruetion  oj  SUiiuU, — Under  section  467  of  the  civil  code  of  1862,  sec. 
757|  B.  S.  1881,  the  advertisement  of  a  sheriff's  sale  of  real  estate,  "for 
at  least  twenty  days  successively,"  has  exclusive  reference  to  posting  up- 
written  or  printed  notices  of  the  sale,  and  does  not  qualify  or  control  the 
provision  requiring  the  advertisement  by  publication  in  a  newspaper  of 
the  county,  for  three  weeks  successively,  which  means  a  publication  for 
twenty-one  days,  excluding  either  the  date  of  the  first  publication  or  the 
day  of  the  sale. 

From  the  Hamilton  Circuit  Court. 

F.  M.  Trissal,  for  appellant. 

W.  Neal  and  J.  F.  Nealy  for  appellees. 

HowK,  J. — This  was  a  suit  by  the  appellant  against  the  ap- 
pellees to  obtain  a  decree  and  judgment  of  the  court,  declar- 
ing a  sheriff 's  sale  and  deed  of  certain  real  esUite  in  Hamilton 
county  to  the  appellee  Mary  Rowles,  to  be  illegal,  irregular 
and  void,  and  to  have  no  foundation,  force  or  effect.  The 
appellees'  demurrer  to  appellant's  complaint,  for  the  alleged 
insufficiency  of  the  facts  therein  to  constitute  a  cause  of  action^ 
was  sustained  by  the  court,  and  to  this  ruling  appellant  ex- 
cepted. He  declined  to  amend  or  plead  further,  and  judgment 
was  rendered  that  he  take  nothing  by  his  suit,  and  that  the 
appellees  recover  of  him  their  costs  in  this  action  expended. 

Error  is  assigned  by  appellant  upon  the  decision  of  the 
circuit  court  in  sustaining  appellees'  demurrer  to  his  com- 
.  plaint.  The  only  objection  stated  in  the  complaint  to  the 
validity  of  the  sheriff's  sale  and  deed  is  that  notice  of  the  day 
of  sale  was  not  given  for  the  period  of  time  prescribed  in  the 
statute,  prior  to  such  sale.  It  was  alleged  in  the  complaint 
that  the  day  fixed  for  the  sale  was  the  18th  day  of  April,  1880, 
and  that  the  notice  of  such  sale  and  of  the  day  therefor  was 
given  by  publication  thereof  in  a  weekly  newspaper,  printed 
in  Hamilton  county,  on  the  19th  and  26th  days  of  March, 
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and  the  2d  day  of  April,  1880,  "and  not  at  any  other  or  dif- 
ferent times  or  dates."  At  the  time  the  sale  in  question  wa.s 
made,  and  the  notice  thereof  was  given,  the  time  and  manner 
of  advertising  a  slieriff 's  sale  of  roal  estate  were  fixed  and  pre- 
scribed in  and  by  the  provisions  of  section  4G7  of  the  civil 
code  of  1852,  as  such  section  was  amended  by  an  act  approved 
February  2d,  1855.  As  applicable  to  the  question  under  con- 
sideration, this  section  provided  as  follows :  "  The  time  and 
place  of  making  sale  of  real  estate,  on  execution,  shall  be  pub- 
licly advertised  by  the  sheriff,  *  *  *  next  before  the  day 
of  sale,  *  *  *  for  three  weeks  successively,  in  a  news- 
paper printed  nearest  to  the  real  estate,  if  any  such  news- 
paper be  printed  within  the  jurisdiction  of  the  sheriff."  2  R. 
8.  1876,  p.  217;  sec.  757,  R.  S.  1881.  The  advertisement 
"  for  at  least  twenty  days  successively,"  required  by  the  stat- 
ute, has  reference  exclusively,  we  think,  to  the  "  posting  up 
written  or  printed  notices  "  of  the  sale ;  and  that  provision 
does  not  qualify  or  control  in  any  manner  the  advertisement 
by  publication  in  a  newspaper  of  the  county  or  within  the 
sheriff's  jurisdiction. 

The  provision  of  the  statute,  requiring  an  advertisement  of 
the  time  and  place  of  sale  for  three  weeks  successively  in  a 
newspaper,  is  fully  complied  with  when  it  appears,  as  it  does 
in  this  case,  that  the  advertisement  has  been  published  each 
week  of  the  three  successive  weeks,  and  that  twenty-one  days 
have  elapsed  between  the  date  of  the  first  publication  and  the 
day  fixed  for  the  sale.     Rhoades  v.  Delaney,  50  Ind.  468. 

In  Loughridge  v.  City  of  Huntingfon,  56  Tnd.  253,  it  was 
said :  "  Publication  for  three  consecutive  weeks  means  a  pub- 
lication for  twenty-one  days,  and  not  simply  three  inser- 
tions in  a  weekly  newspaper,  which  would  ordinarily  cover  a 
period  of  but  fifteen  days."  In  Meredith  v.  Chancey,  59  Ind. 
466,  the  precise  question  now  under  consideration  was  before 
this  court.  It  was  there  said:  "We  do  not  think  the  last 
advertisement  need  to  have  been  published  three  weeks,  or 
twenty-one  days,  before  the  sale.      *      *      But  we  are  of 
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opinion,  that  the  Legislature  intended  that  the  first  advertise- 
ment should  be  made  full  three  weeks,  or  twenty-one  days, 
before  the  day  of  sale.  To  be  sure,  the  written  or  printed 
notices  need  be  posted  up  only  twenty  days  next  before  the 
day  of  sale,  but  the  advertisement  is  required  to  be  published 
in  the  newspaper  'for  three  weeks  successively,'  and  this 
means  three  weeks  successively  next  before  the  day  of  sale. 
Three  weeks  are  twenty-one  days,  and  a  publication  by  adver- 
tisement in  a  newspaper  for  a  period  of  less  than  twenty-one 
days  is  not  a  compliance  with  the  statute/^ 

In  the  case  at  bar,  the  &cis  stated  in  the  complaint  showed 
very  clearly,  we  think,  that  the  sheriflF  fully  complied  with 
the  requirements  of  the  statute,  in  that  he  publicly  advertised 
the  time  and  place  of  the  sale  for  three  weeks  successively,  or 
twenty-one  days,  in  the  proper  newspaper,  next  before  the 
day  of  sale.  The  court  committed  no  error,  therefore,  in  sus- 
taining the  demurrer  to  the  complaint. 

The  judgment  is  affirmed,  with  costs. 


No.  9693. 

Price  v.  Malott  et  al, 

MoRTOAaE. — PeraonaUy  and  ReitUy, — Fixtures.— Mllb*.—  Pleftding.Smt  to 
foreclose  a  mortgage  describing  as  "  personal  property  "  the  nndivided 
half  of  a  grist-mill,  stationary  boiler  and  engine,  and  a  stationary  saw- 
mill. Answer  that  the  property  was  a  stationary  steam  saw  and  grist- 
mill ;  that  the  defendant  purchased  the  same  in  good  faith  witliout  notice, 
and  that  the  mortgage  had  been  recorded  only  in  the  record  of  chattel 
mor^^ges. 

Heldf  that  the  answer  was  bad,  and  did  not  show  that  the  property  was 
real  estate. 

From  the  Grant  Circuit  Court. 

.7.  F.  McDoweUy  O.  L.  McDowell  and  /.  A.  Kersey,  for  ap- 
pellant. 
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Franklin,  C. — Appellant  sued  appellees  Nance  and  Shock 
on  three  several  prorai.ssory  notes,  and  to  foreclose  a  mort- 
gage given  by  Nance  to  secure  their  payment,  alleging  that  the 
other  appellees  claimed  an  interest  in  the  mortgaged  property, 
and  making  them  parties  thereto  to  answer  &s  to  such  interest. 

Appellee  Millicent  Malott  answered  by  setting  up  owner- 
ship of  the  mortgaged  property,  freed  from  the  mortgage,  to 
which  a  demurrer  was  overruled,  and  a  reply  filed.  Other 
issues  were  formed,  and  a  trial  had  before  the  court ;  a  find- 
ing was  made  for  the  plaintiff^  against  Nance,  and  for  the  de- 
fendant Millicent  Malott,  and  against  the  plaintiff  as  to  the 
foreclosure  of  the  mortgage.  Over  a  motion  by  the  plaintiff 
for  a  new  trial,  judgment  was  rendered  upon  the  finding. 

The  plaintiff  has  appealed,  and  assigned  as  errors  the  over- 
ruling of  the  demurrer  to  the  first  paragraph  of  Millicent 
Malott's  answer,  and  the  overruling  of  his  motion  for  a  new 
trial.   The  paragraph  of  answer  demurred  to  reads  as  follows : 

"  Comes  now  Millicent  Malott,  who  has  been  admitted  as 
a  defendant  in  this  cause,  and  for  answer  to  all  of  the  com- 
plaint, except  the  parts  in  relation  to  the  wagon,  bob-sleds 
and  blacksmith  tools,  herein  says,  that  she  is  now,  and  was  at 
and  before  the  commencement  of  this  suit,  the  owner  of  the 
property  in  dispute,  which  is  a  stationary  steam  saw^  and  grist- 
mill ;  that  she  purchased  the  same  of  Matthew  McGrew  and 
David  Overman,  who  purchased  the  same  from  one  Hugh 
Cox,  the  then  owner  thereof,  and  had  the  same  conveyed  to 
themselves  as  free  and  clear  from  all  incumbrances.  She 
avers  that  she  purchased  the  same  from  said  McGrew  and 
Overman  on  the  same  day  on  which  they  purchased  the  same 
from  said  Hugh  Cox,  and  that  said  McGrew  and  Overman 
oonveved  the  same  to  her  as  free  and  clear  from  all  incum- 
brances.  She  avers  that  when  she  purchased  and  paid  for 
the  same  she  had  no  notice  whatever  or  knowledge  of  the 
mortgage  named  in  the  complaint  herein ;  that  before  she  so 
purchased  the  same  she  caused  an  examination  to  be  made 
of  tin*  proper  records  of  mortgages  of  real  estate  in  the  re- 
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corder^s  oflSce  of  Grant  county,  in  which  said  property  was 
and  is  situated,  to  discover  if  any  mortgage  liens  were  en- 
tered of  record  against  the  same ;  that  there  was  not  then 
any  entry  of  record  of  said  mortgage  in  said  mortgage  record. 
She  avers  that  said  mortgage  had  not  been  in  any  other  man- 
ner recorded  in  said  record ;  but  that  the  same  had  been  and 
was  recorded  in  the  record  of  chattel  mortgages,  Into  which 
she  did  not  look  or  examine.  Defendant  avers  that  she  paid 
a  full  and  feir  value  and  price  for  said  property,  and  had 
done  60  before  she  had  any  notice  of  th<^  mortgage  in  the 
complaint  named.  Wherefore  she  says  that,  by  virtue  of  hor 
said  purchase,  the  title  to  said  property  vested  in  her  clear 
from  any  liens  of  said  mortgage,"  etc. 

The  question  presented  by  this  demurrer  is,  does  the  record- 
ing  of  the  mortgage  in  the  record  of  chattel  mortgages  operate 
BS  constructive  notice  to  the  purchaser  of  the  mortgaged 
property  ? 

The  mortgage  was  dated  and  recorded  March  25th,  1878; 
said  appelleee  purchased  the  mortgaged  property  in  July^ 
1879.  Appellee  did  not  claim  as  against  the  mortgage  the 
wagon,  bob-sleds  and  blacksmith  tools,  but  only  the  saw  and 
grist-mills. 

The  mortgage  referred  to  in  the  answer  is  made  a  part  of 
the  complaint,  and  a  copy  of  the  same  filed  therewith.  The 
answer  is  to  be  considered  with  reference  to  the  charge  in  the 
complaint.  The  mortgage  is  in  the  chattel  form  of  a  bill  of 
sale,  and  describes  the  mortgaged  property  as  follows :  "  The 
following  described  personal  property,  to  wit :  The  undivided 
one-half  of  one  grist-mill,  with  three  run  of  burs,  two  for 
wheat  and  one  for  corn,  stationary  boiler  and  engine  com- 
bined ;  also  the  undivided  half  of  a  stationary  saw-mill  and 
saw  frame,  and  all  the  fixtures  thereunto  belonging,"  etc.  Then 
follows  a  description  of  the  property  not  claimed  by  appellee. 

The  answer  is  not  based  upon  any  claim  to  the  land  upon 
which  the  mills  were  situated,  so  as  to  connect  the  ownership 
of  the  realty  with  the  ownership  of  the  mills. 
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There  is  nothing  in  the  answer  that  shows  that  the  mills  or 
any  of  the  fixtures  thereia  were  in  any  manner  attached  to 
the  realty,  or  that  the  mills  and  all  the  machinery  and  fixtures 
therein  might  not  have  been  easily  detached  and  readily  re- 
moved without  any  damage  to  the  freehold.  Indeed,  the  an- 
swer shows  that  the  mills  had  been  traded  around  from  one 
to  another  without  regard  to  the  freehold  upon  which  they 
were  situated.  It  rather  shows  that  the  parties  were  intend- 
ing to  and  did  treat  them  as  personal  property^  or,  at  most, 
not  beyond  a  chattel  real.      Young  v.  Baxter,  56  Ind.  188. 

A  house,  if  treated  as  personal  property,  may  be  held  as 
such.     Foy  V.  Beddiok,  31  Ind.  414. 

A  tenant  may  remove  fixtures  and  improvements  erected 
for  his  own  use,  at  any  time  during  the  tenancy,  and,  by  agree- 
ment, afterwards ;  and,  where  there  is  a  right  to  remove,  they 
are  treated  as  personal  property.  McCracken  v.  HaU,  7  Ind. 
30 ;  State,  ex  rd,,  v.  Bonham,  18  Ind.  231 ;  Oromie  v.  Hoover, 
40  Ind.  49 ;  Allen  v.  Kennedy,  40  Ind.  142. 

A  dwelling-house  is  presumed  to  be  realty  until  shown  to 
be  personalty.  But  it  does  not  follow  that  the  owner  of  a 
house  necessarily  makes  it  real  estate  by  placing  it  on  the  land 
of  a  third  person.     Griffin  v.  Ranadell,  71  Ind.  440. 

Saw  and  grist-mills  are  not  necessarily  real  estate ;  they  are 
used  in  mercantile  business,  and  do  not  carry  with  them  those 
ideas  of  fixedness  and  permanency  that  a  dwelling-house  does ; 
they  may  or  may  not  be  real  estate,  dependent  upon  the  cir- 
cumstances and  intentions  of  the  parties.  Where  one  erects 
such  mills  upon  his  own  land,  the  presumption  might  be  in 
&vor  of  their  being  a  part  of  the  realty ;  but  where  he  erects 
them  upon  the  lands  of  another,  the  presumption  would  be 
equally  as  strong  in  fiivor  of  their  being  personalty.  And 
where  we  only  have  the  fact  of  one's  owning  the  mills  with- 
out knowing  who  owns  the  land  upon  which  they  are  situated, 
perhaps  no  presumption  would  arise  as  to  whether  they  were 
realty  or  personalty,  and  the  facts  must  be  resorted  to  in  order 
to  determine  which  they  are. 
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In  the  case  under  consideration,  the  mortgage,  being  a 
part  of  the  complaint,  alleges  that  the  mills  were  personal 
property ;  this  the  paragraph  of  answer  does  not  deny,  nor 
state  facts  sufficient  to  necessarily  make  them  real  estate.  It, 
therefore,  in  this  particular,  fiiils  to  answer  the  complaint.  As 
to  the  complaint,  the  record  is  constructive  notice  of  the  mort- 
gage, and  the  court  below  erred  in  overruling  the  demurrer 
to  the  answer. 

The  bill  of  exceptions  containing  the  evidence  was  not  filed 
during  the  term  at  which  the  trial  was  had  and  the  judgment 
rendered,  and  the  record  does  not  show  that  time  was  given 
to  file  it  afterwards.  No  question  is  presented  for  consider- 
ation under  the  overruling  of  the  motion  for  a  new  trial. 

For  the  error  in  overruling  appellant's  demurrer  to  the  first 
paragraph  of  appellee  Millicent  Malott's  answer,  the  judg- 
ment below  ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  as  to  appellee 
Millicent  Malott  be  and  it  is  hereby  in  all  things  reversed, 
and  that  the  cause  be  remanded,  with  instructions  to  the  court 
below  to  sustain  the  demurrer  to  the  first  paragraph  of  ap- 
pellee Millicent  Malott's  answer,  and  for  further  proceedings 
in  accordance  with  this  opinion ;  and  that  the  judgment  as  to 
the  other  appellees  be  and  the  same  is  in  all  things  affirmed, 
at  appellees'  costs. 


No.  8653. 

Waldron  v.  Sanders  et  al. 

Husband  and  Wife. —  Wife's  Personalty  at  OommonLaw, — Bedtidion  to  Pos- 
session.— Before  1851  the  common  law  in  respect  to  husband  and  wife  was 
in  force  in  Indiana,  whereby  the  wife's  personal  estate,  such  as  money, 
^^oods,  chattels,  and  movables  which  she  had  in  possession  at  the  time 
of  the  marriage,  vested  immediately  and  absolutely  in  the  husband ;  and 
so  of  money  in  the  hands  of  her  guardian,  from  whom  it  was  received, 
by  the  hosband. 
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Same. — Common  Law. — Trust. — If  at  common  law  a  wife,  having  money  in 
her  own  right  and  custody,  delivers  it  to  her  husband  under  his  promise 
to  invest  it  in  real  estate  for  her  and  in  her  name,  but  he,  without  her 
knowledge,  takes  the  title  in  his  own  name,  he  does  not  hold  the  land  In 
tmst  for  her,  because  the  money  was  in  fact  and  in  law  not  hers  but  his. 
Troicy  v.  KeUey^  52  Ind.  535,  distinguished  and  criticised. 

From  the  Lawrence  Circuit  Court. 

t7.  H.  Louden  and  R.  W,  Miers,  for  appellant. 
J.  W,  Buakirk  and  H,  0.  Duncan,  for  appellees. 

Woods,  J. — Action  by  the  appellant  against  the  appel« 
lees  to  recover  the  possession  of  real  estate.  The  appellee 
Isom  W.  Sanders  had  made  an  assignment  for  the  benefit  of 
his  creditors,  and  had  conveyed  the  lands  in  question,  his  wife 
and  co-appellee  n6t  joining,  to  the  assignee,  who,  in  the  exe- 
cation  of  the  trust,  had  sold  and  conveyed  to  the  appellant. 
The  appellee  Elizabeth  Sanders  filed  a  cross  complaint,  wherein 
she  charged  that  eighty  acres  of  the  land  were  purchased  with 
her  money,  by  her  husband,  under  an  agreement  to  make  the 
purchase  for  her,  and  that,  in  violation  of  this  agreement, 
without  her  knowledge,  he  had  taken  the  deed  in  his  own 
name,  and  had  included  the  land  in  his  deed  of  assignment; 
that  the  appellant  purchased  with  notice  of  her  rights. 

The  jury  found  in  favor  of  the  said  Elizabeth  in  respect  to 
the  eighty  acres,  and  the  court  gave  judgment  accordingly. 

The  appellant  insists,  and  we  think  correctly,  that  the  ver- 
dict is  not  sustained  by  the  evidence.  In  reference  to  the 
purchase  and  ownership  of  the*  land,  the  only  testimony  is 
that  of  the  appellees,  which  was  as  follows : 

Mrs,  Sailders :  "  I  was  married  to  my  co-defendant,  Isom 
W,  Sanders,  in  the  fiill  of  1835;  the  next  spring  we  moved 
on  the  eighty -acre  tract  of  land  described  in  the  complaint ; 
we  rented  it  of  John  Sanders,  my  husband's  lather;  some 
time  in  the  fall  or  winter  of  1837,  I  received  about  J300  in 
money  from  my  father's  estate  in  Kentucky ;  my  husband 
brought  it  to  me ;  I  kept  it  in  the  house  under  the  head  of 
my  bed,  for  a  short  time ;  I  told  Mr.  Sanders,  my  husband^ 
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that  I  liked  that  eighty  tract  of  laud  better  than  the  one  he 
had  entered  in  Greene  county,  and  that  I  wanted  him  to  buy 
it  for  me,  for  a  home ;  I  gave  him  the  money,  and  told  him 
to  buy  it  for  a  home  for  me ;  I  did  not  know  that  the  deed 
was  made  to  my  husband,  until  after  the  assignment  in  1875; 
I  gave  no  instructions  as  to  how  the  deed  should  be  made,  or 
in  whose  name  it  should  be  made ;  just  said  I  wanted  it  for  a 
home ;  did  not  consent  or  object  to  the  deed  being  made  to 
him ;  do  not  remember  how  long  the  money  was  in  the  house ; 
there  was  about  $300  of  it;  do  not  think  I  counted  it;  do 
not  remember  size  or  number  of  the  bills ;  do  not  know  that 
it  came  from  my  fether's  estate,  except  that  my  husband  came 
froii)  there,  and  said  it  did ;  he  had  gone  to  Kentucky  at  my 
request,  to  get  money  coming  to  me  from  my  father's  estate; 
I  did  not  see  the  money  paid  for  the  land ;  was  not  present 
when  the  deed  was  made ;  the  deed,  after  it  was  made,  was 
brought  to  our  house,  and  has  been  there  ever  since,  in  a 
drawer ;  our  house  at  that  time  was  a  little  log  cabin,  with 
only  one  room ;  I  can  read  and  write ;  never  paid  any  taxes ; 
made  no  enquiry  about  taxes ;  paid  no  attention  to  the  title 
to  this  eighty-acre  tract,  and  did  not  know  in  whose  name 
the  title  was,  until  a  short  time  after  the  assignment;  knew 
that  the  deed  was  made  to  my  husband  from  that  time  on ;  I 
knew  that  Mr.  Houston,  the  assignee,  had  advertised  this 
eighty-acre  tract  for  sale,  with  the  rest  of  my  husband's  land ; 
knew  it  some  time  before  the  sale,  several  weeks :  did  not 
attend  the  sale ;  knew  the  day  of  the  sale,  and  knew  that  my 
husband  started  there ;  was  able  to  ride,  but  did  not  go ;  did 
not  authorize  any  one  to  make  an  announcement  for  me,  that 
ray  money  paid  for  the  land,  or  that  I  claimed  any  interest 
in  the  land ;  never  had  any  conversation  with  Mr.  Waldron 
about  it ;  aft;er  the  assignment  and  before  the  sale,  I  told  Mr. 
Houston  that  the  eighty-acre  tract  had  been  bought  and  paid 
for  with  the  money  I  inherited  from  my  father's  estate,  and 
that  I  expected  to  claim  it,  and  have  a  home  there  in  my  old 
days;  I  did  nothing  in  the  way  of  giving  notice  at  the  sale; 
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I  told  Mr.  Sanders  to  ask  attorneys  Rhoads  &  McNutt  what  I 
fjliould  do,  and  he  did,  and  they  said  I  need  not  do  anything." 

The  appellee  Isom  W  Sanders  testified :  "  In  the  fall  of  1837 
I  brought  from  Kentucky  about  $300  from  ray  wife's  former 
guardian ;  it  was  my  wife's  money  ;  she  and  I  talked  about  in- 
vesting it  in  land,  and  what  land  we  should  invest  it  in;  she 
said  she  would  rather  I  would  buy  the  eighty-acre  tract  on 
which  we  were  living,  which  was  the  eighty  acres  described  in 
plaintiff's  complaint ;  she  gave  me  the  money,  and  said  she 
wanted  me  to  buy  the  eighty-acre  tract  for  a  home  for  her ;  I 
took  the  identical  money  she  gave  me,  and  gave  it  to  my  father 
for  said  eighty  acres ;  the  deed  was  not  made  for  some  two  or 
three  years ;  my  wife  did  not  know,  to  my  knowledge,  that  the 
deed  had  been  takei^  in  my  name  until  after  the  assignment ; 
she  gave  me  no  instructions  when  she  gave  me  the  tooney,  or  at 
any  other  time,  as  to  how  the  deed  should  be  made ;  I  had  the 
deed  recorded ;  I  paid  the  taxes ;  I  knew  the  deed  was  made 
to  me ;  I  made  an  assignment  on  the  —  day  of  November, 
1875 ;  I  put  this  eighty-acre  tmct  of  land  in  the  schedule  with 
the  other  land  I  owned  ;  made  just  such  papers  as  my  lawyer 
directed ;  I  suppose  I  swore  to  my  schedule/' 

We  deem  it  hardly  inferable  from  this  evidence  that  Mrs. 
Sanders  understood  that  the  title  was  to  be  taken  in  her  name. 
The  husband  testifies  that  she  gave  no  instructions  how  the 
deed  should  be  made.  But,fWaiving  this  and  assuming  that 
the  evidence  is  sufficient  to  warrant  an  inference  that  there 
was  an  understanding,  express  or  implied,  between  them  that 
the  title  should  be  taken  in  her  name,  we  are  compelled  to  the 
conclusion  that  there  was  no  resulting  trust  in  favor  of  the 
wife,  because,  as  the  law  then  was,  the  money  was  not  hers. 

At  the  time  the  money  was  received  of  her  guardian,  and 
when  invested  in  the  land,  the  common  law,  in  respect  to  the 
rights  of  husband  and  wife,  was  in  force  in  this  State,  and 
presumably  so  in  Kentucky,  whence  the  money  was  brought. 
That  law  is  thus  stated  by  Chancellor  Kent  (2  Com.,  p. 
Vol.  85.— 18 
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143) :  "As  to  personal  property  of  the  wife,  which  she  had 
in  possession  at  the  time  of  the  marriage  in  her  own  right, 
and  not  en  autre  droity  such  as  money,  goods,  and  chattels,  and 
movables,  they  vest  immediately  and  absolutely  in  the  hus- 
band, and  he  can  dispose  of  them  as  he  pleases,  and  on  his 
death  they  go  to  his  representatives,  as  being  entirely  his  prop- 
erty." And  it  has  been  declared,  that  "Money  in  the  hands 
of  a  guardian  is  deemed,  in  law,jfco  be  in  the  possession  of 
the  ward,  and  that  possession  of  the  ward  became  the  posses- 
sion of  her  husband  upon  her  marriage ; "  and  it  does  not,  like 
a  mere  chose  in  action,  require  a  reduction  to  actual  possession 
in  order  to  make  it  the  property  of  the  husband.  Standeford 
V.  Devol,  21  Ind.  404;  Miller  v.  Blackburn,  14  Ind.  62. 

It  clearly  follows,  that  while  yet  in  the  hands  of  the  guar- 
dian in  Kentucky,  the  money  in  question  was  the  money  of 
Isom  W.  Sanders ;  it  was  his  when  in  his  actual  possession  y 
it  was  his  when  in  the  actual  custody  of  his  wife,  "  under  the 
head  of  her  bed ; "  he  could  have  reclaimed  or  seized  upon  it 
at  any  time;  and,  if  when  she  returned  it  to  him,  he  prom- 
ised to  invest  it  in  the  land  for  her  and  in  her  name,  the 
promise  was  invalid,  and  affords  no  ground  for  either  legal  or 
equitable  relief.  If  a  reduction  to  possession  were  conceded 
to  have  been  necessary,  the  taking  and  holding  of  the  title  in 
his  own  name  were  clearly  an  effectual  reduction. 

Counsel  for  the  appellee  cite  Bamett  v.  Goingi/S  Blackf. 
284,  Totten  v.  McManua,  5  Ind.  407,  Wilkins  v.  Miller,  » 
Ind.  100,  McDonald  v.  McDonald,  24  Ind.  68,  Tracy  v. 
Kelley,  52  Ind,  535,  and  Taggard  v.  Talcott,  2  Edw.  Ch.  628  ; 
but  these  cases  are  all  plainly  distinguishable,  and  the  distinc- 
tion is  clearly  indicated  in  Miller  v.  Blackburn,  Standeford  w 
Devoly  and  McDonald  v.  McDonald,  supra. 

Counsel  suggest,  and,  indeed,  it  is  said  in  Trojcy  v.  Kelley^ 
supra,  that  Miller  v.  Blackbv/m  was  overruled  by  McDonald 
v.  McDonald;  but  the  point  considered  in  that  case,  in  con- 
nection with  which  a  reference  is  made  to  the  other,  was 
whether  there  could  be  a  resulting  or  implied  trust  if  there 
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had  been  an  express  parol  agreement  for  the  same  trust  as^ 
without  the  agreement,  would  be  implied ;  and,  in  support  of 
the  view  there  declared,  reference  is  made  to  the  dissenting 
opinion  of  Hanna,  J.,  and  to  the  opinion  of  Worden,  J.,, 
on  the  petition  for  a  rehearing  in  Miller  v.  Blackburn;  but  if 
there  is  any  inconsistency  between  the  two  cases  in  respect  ta 
the  principles  now  under  consideration,  or  in  reference  to 
their  proper  application,  it  has  not  been  pointed  out,  and  we 
do  not  perceive  it. 

In  Tracy  v.  Kelley  the  money  was  devised  for  the  especial 
purpose  of  purchasing  for  the  devisee  a  home  in  her  own 
name,  and,  of  course,  could  not  be  reduced  to  the  husband's 
possession,  as  his  own,  without  her  consent. 

The  doctrine  of  Miller  v.  Blackburn  has  been  re-affirmed  in« 
Buchanan  v.  Lee^  69  Tnd.  117,  and  in  the  more  recent  case- 
of  Westerfidd  v.  Kimmer,  82  Ind.  365. 

Judgment  reversed,  with  costs,  and  with  instructions  to 
sustain  the  appellant's  motion  for  a  new  trial. 

On  Petition  for  a  Rehearing. 

Elliott,  J.—: We  have  given  the  argument  of  counsel  upon 
the  petition  full  consideration,  and  have  carefully  re-examined 
the  evidence,  but  find  no  reason  for  changing  the  ruling  an- 
nounced in  our  former  opinion. 

The  rule  of  the  common  law  was  in  force  when  Isom  San- 
ders received  the  money  from  his  wife,  and,  under  that  rule,, 
it  became  his  the  moment  it  was  reduced  to  possession.  The 
evidence  not  only  shows  that  he  reduced  it  to  possession,  but 
it  also  shows  that  he  used  it  in  the  purchase  of  property  whicli 
he  bought  in  his  own  name,  and  which,  for  a  long  series  of 
years,  was  treated  as  his. 

We  think  it  very  easy  to  perceive  the  difference  between 
this  case  and  Tracy  v.  Kelley^  52  Ind.  535.  In  that  case  the 
husband  received  the  money  under  a  bequest  directing  that 
it  be  used  for  the  specific  purpose  of  purchasing  property  for 
his  wife.     Having  received  the  money  under  the  conditions 
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imposed  by  the  bequest,  and  having  no  right  to  take  it  upon 
any  other,  he  could  not  reduce  it  to  possession  so  as  to  make 
it  his  own.     In  the  present  case  there  is  no  such  element  as 
controlled  the  decision  in  the  one  cited. 
Petition  overruled. 


No.  9567. 

1,^  '^1  Clark  et  al.  v.  The  City  of  South  Benp. 

I  85    276 

1 148   "35  City. — Pmvers. — Fire  Ordinance, — An  ordinance  prohibiting  the  keeping^ 

9&  276  on  any  one  block,  at  one  time,  of  more  than  five  tons  of  straw,  unless  pro- 

tected by  a  fire-proof  enclosure,  is  authorized  by  the  statute  concerning 
cities.     R.  S.  1881,  sections  3106,  3155,  3198,  3199. 

From  the  St.  Joseph  Circuit  Court. 

W.  G.  George  and  L.  Hubbard,  for  appellants. 

Elliott,  J. — The  controlling  question  in  this  case  is  whether 
the  common  council  of  a  city  incorporated  under  the  general 
law  has  power  to  adopt  an  ordinance  containing  the  provision, 
"  That  no  person  shall  keep,  within  the  territorial  limits  of 
said  city,  on  one  block  at  one  time,  a  quantity  of  straw  exceed- 
ing five  tons,  unless  the  same  be  enclosed  within  a  fire-proof 
enclosure.'* 

The  appellants  contend  that  the  municipality  had  no  power 
to  adopt  and  enforce  this  ordinance,  because  the  power  to 
prevent  the  accumulation  of  combustible  materials  is  not  ex- 
pressly conferred.  This  is  a  more  narrow  view  of  the  subject 
than  the  books  warrant  counsel  in  assuming.  A  municipal 
corporation  has  such  powers  as  are  expressly  granted,  and  also 
such  implied  or  incidental  ones  as  are  necessary  to  carry  into 
effect  the  express  powers  and  effectuate  the  object  of  the  cor- 
porate existence.  It  was  long  ago  declared  that  the  power 
to  prevent  danger  from  fire  is  an  incidental  one,  belonging  to 
all  municipal  corporations.     A  quaint  statement  of  the  rule 
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is  that  found  in  Bacon's  Abridgment ;  it  reads  thus :  "  So  if  a 
by-law  be  made  in  London,  that  none  shall  makp  a  hot-press, 
nor  usa  it  within  the  city,  under  the  penalty  of  £10,  for  the 
making  thereof,  and  £o  for  the  use  thereof,  this  is  a  good  by- 
law ;  because  the  use  of  those  presses  is  dangerous  with  regard 
to  fire,  and  also  deceitful,  inasmuch  as  they  make  cloths  and 
stuff  look  better  to  the  eye  than  in  truth  they  are.''  2  Abridg. 
]47.  Judge  Dillon  deqlares  that  the  power  to  prevent  fires 
is  among  the  incidental  ones  of  a  municipal  corporation,  and 
is  in  its  nature  a  police  power  necessary  for  the  proper  ad- 
ministration of  the  mimicipal  government.  1  Dillon  Muni- 
cipal Corp.  (3d  ed.),  sections  141  and  143. 

It  IS  said  by  counsel  that  the  statute  enumerates  certain 
powers,  and  that  this  specific  grant  excludes  all  other  powers 
except  those  enumerated.  We  do  not  understand  the  rule  to 
be  as  stated  by  counsel.  Judge  Dillon  says:  "The  true 
rule  in  such  cases  may,  perhaps,  be  correctly  expressed  to  be, 
that  the  enumeration  of  special  cases  does  not,  unless  the  intent 
be  apparent,  exclude  the  implied  power  any  further  than  neces- 
sarily results  from  the  nature  of  the  special  provisions."  1 
Dill.  Munic.  Corp.  (3d  ed.),  sec.  316,  n.  This  statement  of  the 
law  agrees  with  the.  view  of  this  court  declared  in  City  of 
Indianapolis  v.  Indianapolis,  etc.,  Co.,  66  Ind.  396.  There  are 
other  provisions  concerning  the  power  of  the  municipal  au- 
thorities to  prevent  and  subdue  fires,  than  those  enumerated  in 
section  53  of  the  general  act,  and,  taking  them  all  into  con- 
sideration, there  cau  be  no  doubt  that  the  Legislature  meant  to 
confer  broad  powers  upon  the  municipalities  in  the  matter 
of  providing  against  danger  from  fires.  R.  S.  1881,  sections 
3198,  3199. 

We  have  a  provision  in  our  general  act  which  corresponds 
to  what  the  courts  and  writers  call  the  general  welfare  clause; 
that  provision  is  as  follows :  "  The  common  council  shall  have 
power  to  make  other  by-laws  and  ordinances  not  inconsistent 
with  the  laws  of  this  State,  and  necessary  to  carry  out  the  ob- 
jects of  the  corporation."     R.  S.  1881,  sec.  3155.     It  has  been 
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often  held,  that,  under  the  general  welfare  clause,  corporations 
may  regulate  the  storage  and  transportation  of  gunpowder; 
the  manner  of  constructing  buildings ;  the  places  where  wooden 
buildings  may  be  built;  the  manner  in  which  ashes  shall  be 
stored  and  disposed  of;  and  that  they  may  prohibit  the  stor- 
ing of  inflammable  oils  in  insecure  structures.  Williams  v. 
Citi/  Council,  dc.y  4  Ga.  509;  Frederick  v.  City  Councily  etc,, 
•5  Ga.  561 ;  City  Council,  etc.,  v.  El/or d,  1  McMullen  (S.  C), 
'234 ;  Brady  v.  Northwestern,  etc.,  Co.,  11  Mich.  425 ;  Doibglass 
^v.  Commonwealth,  2  Rawle,  262 ;  Wadkigh  v.  Oilman,  12  Maine^ 
403  (28  Am.  Dec.  188) ;  Vanderbilt  v.  Adams,  7  Co  wen,  349; 
Mayor,  etc.,  v.  Hoffman,  29  La.  An.  651  (29  Am.  R.  345) ; 
»1  Dill.  Mun.  Corp.  (3d  ed),  section  143. 

The  collection  in  great  quantities,  in  this  case  of  one  hun- 
dred tons,  of  a  material  so  easily  ignited  as  straw,  is  an  act 
which  the  municipal  authorities  may,  as  a  matter  of  general 
-welfare,  legislate  against ;  and,  certainly,  it  is  not  going  be- 
yond their  powers  to  require  that  the  material  shall  be  kept 
within  a  fire-proof  enclosure.  We  are  not  deciding  that  such 
mi^terial  in  any  quantity  may  not  be  brought  within  the  limits 
of  a  city,  but  we  do  decide  that  the  municipal  authorities  may 
make  reasonable  provision  for  its  storage  while  within  the 
corporate  boundaries,  and  that  requiring  it  to  be  kept  in  a 
proper  enclosure,  is  not  an  unreasonable  exercise  of  the  power 
to  legislate  for  the  general  welfare  of  the  municipality. 

The  ordinance  is  not  an  unreasonable  one.  The  collection 
in  one  heap  of  five  tons  of  inflammable  material, *and  leaving 
it  without  protection,  and  exposed  to  the  danger  of  ignition 
from  the  acts  of  careless  or  malicious  passers-by,  is  an  evil 
which  the  municipal  authorities  are  justified  in  taking  meas- 
ures to  suppress  and  prevent,  and  an  ordinance,  enacted  for 
the  purpose  of  compelling  a  man  who  gathers  such  a  quantity 
of  material  together  to  properly  protect  it,  can  not  justly  be 
characterized  as  unreasonable. 

The  ordinance  is  not  in  derogation  of  common  right.  A 
.man  has  no  right,  to  collect  on  his  own  premises  and  leave  un- 
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protected  a  great  quantity  of  combustible  material.  If  one  man 
may  collect  great  quantities  of  inflammable  material  and  leave 
it  unguarded,  so  may  another,  and  another,  and  thus  an  entire 
city  be  placed  in  peril.  The  truth  is,  there  is  no  such  thing  as 
a  common  right  to  do,  on  a  man's  own  premises  or  elsewhere, 
an  act  which  puts  in  jeopardy  all  surrounding  property. 
Judgment  affirmed. 


No.  9114. 

The  Indianapolis,  Decatur  and  Springfield  Railroad 

Company  v.  Pugh. 

Practice. — Bill  (^  Exceptions  Filed  After  Term, — New  Trial— A  ruling  made 
during  the  trial  of  a  cause  can  not  be  preserved  by  bill  of  exceptions 
filed  after  the  term,  unless  time  was  given  within  which  to  file  it,  during 
the  term  at  which  the  ruling  was  made ;  nor  can  the  court  at  a  subse- 
quent term,  though  the  motion  for  a  new  trial  was  not  passed  upon  un- 
til such  term,  preserve  its  ruling  made  at  a  former  term,  by  granting 
time  within  which  to  file  bills  of  exceptions. 

.Same. — Evidence. — Inttrvdiona. — Record, — If  a  motion  for  a  new  trial  is 
passed  upon  at  a  term  subsequent  to  the  term  of  trial,  tlie  court  may 
then  grant  time  within  which  to  file  a  bill  of  exceptions,  embracing  the 
evidence  and  the  ruling  upon  the  motion,  but  such  bill  will  not  preserve 
any  ruling  made  during  tlie  trial,  and  instructions  found  only  in  such 
bill  will  not  be  regarded  as  a  part  of  the  record. 

Hailboad. — Appropriation  of  Land  for  Right  of  Way, — Damages. — Evidence. 
Opinion  of  Witneits. — TnMruction. — In  a  proceeding  by  a  railroad  company 
to  appropriate  a  strip  of  land  for  its  right  of  way  through  a  farm,  it  is 
not  error  to  instruct  the  jury  that  they  may  consider  the  opinions  of 
witnesses  as  to  the  value  of  the  land  immediately  before  the  appropria- 
tion, and  the  value  of  the  several  parcels  immediately  after  the  appro- 
priation, for  the  purpose  of  determining  the  damages  sustained  by  the 
appropriation. 

From  the  Superior  Court  of  Marion  County. 

A.  L.  Roache,  E.  IT.  Laimne,  J,  E.  McDonald  and  J,  M, 
Butler,  for  appellant.  , 

B.  Harrison,  C.  C.  Hines,  W.  II.  11.  Millar  and  J,  S.  Tark- 
unr/fon,  for  appellee. 
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Best,  C. — The  api)ellant  appropriated  a  strip  of  land  for 
its  right  of  way  through  the  a{)pellee's  farm;  damajxes  were 
assessed  by  appraisers ;  exceptions  were  filed  to  the  award, 
the  cause  tried  and  a  verdict  returned  for  the  appellee.  The 
appellant  moved  for  a  new  trial,  the  motion  was  overruled, 
an  exception  taken  and  final  judgment  rendered  upon  the  ver- 
dict. The  appellant  appealed  to  the  general  term;  the  judg- 
ment was  affirmed,  and  this  appeal  is  from  the  judgment  of 
the  general  term,  affirming  the  judgment  of  the  special  term. 

The  error  assigned  at  general  term,  and  relied  upon  here 
for  the  reversal  of  the  judgment,  was  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial.*  The  only  causes  em- 
braced in  the  motion  for  a  new  trial,  and  for  which  it  is  in- 
sisted the  court  should  have  sustained  it,  arise  upon  the  rulings 
of  the  court  in  admitting  and  excluding  testimony,  and  in 
giving  and  refusing  to  give  instructions.  These  rulings  oc- 
curred during  the  trial,  and  the  appellee  insists  that,  as  no 
bill  of  exceptions  was  filed  during  the  term,  and  no  time  was 
granted  within  which  to  file  a  bill  after  the  term,  the  bill 
thereafter  filed  presents  no  question  concerning  them.  The 
cause  was  tried  and  a  motion  for  a  new  trial  was  made  at  the 
December  term,  1879,  but  no  bill  was  filed  at  that  term,  nor 
was  any  time  asked  or  given  within  which  to  file  a  bill  of 
exceptions.  At  the  next  term  of  the  court  the  motion  for  a 
new  trial  was  overruled,  an  exception  reserved  and  sixty  days 
time  given  within  which  to  file  bills  of  exceptions.  Within 
the  time  limited,  a  bill  was  filed  which  embraces  the  evidence, 
the  instructions  and  the  various  rulings  made  during  the  trial. 
The  instructions  of  appellant  are  not  otherwise  in  the  record, 
and,  in  this  condition  of  the  record,  we  think  the  point  of  the 
appellee  well  taken.  A  ruling  made  at  one  term  of  the  court 
can  not  be  preserved  by  filing  a  bill  of  exceptions  at  a  subse- 
quent term,  unless  time  was  given  within  which  to  file  it  dur- 
ing the  term  at  which  the  ruling  was  made ;  nor  can  the  court 
at  a  subsequent  terra,  though  the  motion  for  a  new  trial  was 
not  passed  upon  until  such  term,  preserve  its  rulings  made 
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at  a  former  term,  by  granting  time  within  which  to  file  bills 
of  exceptions.  Rinehart  v.  Bowen,  44  Ind.  353;  8ohn  v. 
Marion,  etc,  Gravel  Road  Co,,  73  Ind.  77  ;  Rhyan  v.  Dnnnigany 
76  Ind.  178;  Supreme  Lod(/e,  etc,  v.  Johimm,  78  Ind.  110. 

If  a  motion  for  a  new  trial  is  passed  upon  at  a  term  subse- 
quent to  the  return  of  the  verdict,  the  court  may  then  grant 
time  within  which  to  file  a  bill  of  exceptions,  embracing  the 
evidence  and  the  ruling  upon  the  motion,  but  such  bill  will 
not  preserve  any  ruling  made  during  the  trial.  Kendel  v. 
Judah,  63  Ind.  291 ;  Backus  v.  GallerUine,  76  Ind.  367. 

Xor  will  such  bill  bring  instructions  into  the  record ;  it  only 
brings  the  evidence  and  the  ruling  of  the  court  upon  the  mo- 
tion, and,  therefore,  if  instructions  are  found  only  in  such 
bill,  they  can  not  be  regarded  as  a  part  of  the  record.  Sohii 
V.  Marion,  etc,  G,  R.  Co,,  73  Ind.  77. 

As  exceptions  to  the  instructions  asked  by  the  appellant 
were  not  otherwise  saved,  the  questions  sought  to  be  presented 
by  them  and  by  the  rulings  of  the  court  on  the  admission  and 
exclusion  of  testimony  do  not  arise. 

Exceptions  to  the  instructions  given  by  the  court,  however, 
were  saved  in  pursuance  of  the  provisions  of  sections  324  and 
325  of  the  code  of  1852,  and  the  question  arising  upon  these 
instructions  will  be  considered. 

The  court  gave  numerous  instructions,  to  each  of  which  an 
exception  was  taken;  but  appellant,  in  its  brief,  only  insists 
that  the  court  erred  in  instructing  the  jury  that  they  might 
consider  the  opinions  of  witnesses  as  to  the  value  of  the  land 
immediately  before  the  appropriation,  and  the  value  of  the 
several  parcels  immediately  after  the  appropriation,  for  the 
purpose  of  determining  the  damages  sustained  by  the  appro- 
priation. 

The  court,  after  informing  the  jury  that  a  witness  was  not 
permitted  to  express  his  opinion  as  to  the  amount  of  damages 
sustained  by  the  appropriation,  said :  "  You  will  not  under- 
stand, however,  from  what  I  have  said,  that  opinions  of  wit- 
nesses are  incompetent  for  any  purpose.     The  opinions  of 
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witnesses  are  competent,  and  have  been  admitted  in  this  case, 
as  to  the  value  of  plaintiff's  farm  as  a  whole  before  the  loca- 
tion of  defendant's  railroad  thereon,  and  as  to  the  value  of 
the  strip  taken  for  the  right  of  way,  and  as  to  the  value  of 
the  separate  parcels  constituting  the  residue  left  after  the  lo- 
cation of  the  railroad,  and  as  to  the  buildings  and  orchard 
thereon.  Upon  these  subjects  it  was  competent  for  the  wit- 
nesses to  state  their  opinions  and  their  reasons  for  them,  and 
you  have  a  right,  and  it  is  your  duty,  carefully  to  consider  and 
weigh  such  opinions,  and  the  reasons  for  them,  in  connection 
with  the  other  testimony  introduced,  although  you  are  not 
bound  to  adopt  the  opinion  of  any  one  of  such  witnesses,  or 
his  reasons  for  it." 

This  is  the  only  instruction  bearing  upon  this  question,  and 
we  are  of  opinion  that  it  was  not  erroneous.  In  the  case  of 
Frankfort^  etc.,  R,  R,  Co,  v.  Windsory  51  Ind.  238,  the  court 
permitted  witnesses,  who  were  acquainted  with  the  property, 
to  express  their  opinions  as  to  the  value  of  the  fractions  into 
which  the  appellee's  land  had  been  cut  by  the  railroad,  and 
this  ruling  was  approved  by  this  court.  If  proper  to  receive 
the  opinion  of  witnesses  as  to  the  value  of  the  fractions,  it  is 
also  proper  to  receive  such  opinions  as  to  the  value  of  the 
whole,  and  if  proper  to  receive  them  at  all,  it  is,  of  course, 
proper  for  the  jury  to  consider  them  as  they  were  directed  to 
do  in  this  case.  The  value  of  the  land  as  a  whole,  and  the  value 
of  the  different  parcels,  were  facts  which  the  jury  were  au- 
thorized to  consider,  and  these  facts  would  doubtless  aid  them 
in  reaching  a  correct  conclusion.  It  is  not,  of  course,  the  only 
mode  of  showing  the  amount  of  damages  sustained  by  the 
location  of  a  railroad,  but  these  facts  are  clearly  competent  for 
such  purpose.  Nor  does  the  direction  given  in  this  case  con- 
travene the  rule  announced  in  the  cases  of  Baltimore^  etc.,  R. 
W.  Go.  V.  Johmon,  59  Ind.  480,  and  BaJtitnore,  etc.,  R.  W.  Co.  v. 
Stoner,  59  Ind.  579.  In  these  cases  the  witnesses  were  allowed 
to  express  opinions,  in  an  indirect  way,  as  to  the  amount  of 
damages  sustained  ;  while  in  this  case  the  jury  was  directed  to* 
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•consider  the  opinion  of  witnesses  only  as  to  the  value  of  the 
property  involved,  either  as  a  whole  or  in  parcels.  This  was 
right,  as  the  opinion  of  witnessies  qualified  to  speak  as  to  the 
value  of  property  is  clearly  admissible  for  the  purpose  of  de- 
termining such  feet,  and  the  feet  itself  may  properly  be  con- 
sidered in  fixing  the  damages  sustained  by  an  appropriation 
of  the  land.  There  was,  as  we  think,  no  error  in  giving  the 
instruction,  and  as  there  is  no  error  in  the  record,  the  judg- 
ment should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  appellant's  costs.  • 


No.  9241. 

Allen  et  al.  v.  Frazee. 

Promissory  Note. — Ooruideration, — Fraud^Aruwer. — Reply. — Estoppd, — 
When  fraud,  in  respect  to  the  consideration,  is  pleaded  to  an  action 
upon  a  note,  it  is  not  a  good  reply  that  when  the  plaintiff  was  about  to 
purchase  the  note,  the  defendant,  in  answer  to  an  inquiry,  said  ^*  all 
right,"  it  not  appearing  that  the  defendant  then  knew  of  the  fraud. 

Pleading. — FarUi  and  Emlence. — A  pleading  should  state  the  issuable  facts, 
and  not  merely  evidentiary  facts. 

Contract. — Champerty. —  Veiidor  and  Vendee  of  Lcmd  Joining  in  Defence 
Against  Foreclosure  of  Mortgarfe.^\  contract  is  not  champertous,  whereby 
the  vendor  and  vendee  of  land  agree  to  join  in  defending  an  action 
against  them  both  for  the  foreclosure  of  a  mortgage  upon  the  land,  and 
to  share  the  benefits  of  the  defence  if  successful. 

QmrrCj  whether  or  not  in  any  case,  a  meritorious  defence  to  an  action  can 
or  ought  to  be  defeated  by  a  reply  that  it  is  made  under  a  champertous 
agreement  between  the  defendant  and  another. 

•  From  the  Rush  Circuit  Court. 

W.  A,  OuUenj  B.  L.  Smith  and  (7.  Gambem,  for  appellants. 
G.  C,  darky  J.  J.  Spann  and  /.  Q.  Thomas,  for  appellee. 
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Woods,  C.  J. — The  appellant  Ephrnim  T.  Allen  made  bis 
promissory  notes  for  the  aggregate  sum  of  §1,575  to  Green 
Bros.,  and,  to  secure  the  payment  of  the  same,  executed  a  mort- 
gage upon  certain  real  estate,  which  he  afterwards  conveyed 
to  his  co-appellants  Porter  and  Gartin ;  Green  Bros,  endorsed 
the  notes  to  the  appellee,  who  brought  this  action  against  Al- 
len and  his  grantees,  praying  judgment  U])on  the  notes,  and  a 
decree  for  foreclosure  of  the  mortgage. 

Allen  answered  by  several  pleas,  whose  sufficiency  is  not 
questioned,  alleging  fraud  in  respect  to  the  consideration  of 
the  notes.  To  these  pleas  the  appellee  filed  a  replication  in 
seven  paragraphs,  to  the  fifth,  sixth  and  seventh  of  which  Al- 
len demurred  for  want  of  facts,  and  now  insists  that  the  court 
erred  in  overruling  the  demurrers. 

In  the  fifth  and  sixth  paragraphs  each  are  alleged  matters 
in  the  nature  of  an  estoppel  inpak,  to  the  efiPect  that  having 
been  informed  by  the  appellee  that  he  was  about  to  purchase 
the  notes,  Allen  said  "  all  right,"  and  gave  no  notice  of  hav- 
ing any  defence.  Each  of  these  paragraphs  is  fatally  defec- 
tive for  this,  if  for  no  other  reason^  that  it  does  not  show  that 
Allen,  at  the  time  referred  to,  had  knowledge  of  the  frauds 
which  are  alleged  in  his  answer.  Circumstances  are  alleged 
which,  in  some  degree,  tend  to  show  that  he  ought  reasonably 
to  have  discovered  the  fraud,  if,  in  fa(?t,  it  had  been  perpe- 
trated as  alleged;  but  it  is  not  good  pleading  to  set  forth  evi- 
dence ;  the  fact  itself  must  be  alleged,  unless  the  circumstances 
set  forth  are  conclusive  of  the  fact,  which  is  not  so  in  this  case. 

In  the  seventh  paragraph  it  is  alleged  that  the  pretended 
defences  are  made  under  a  corrupt  and  champertoiLs  bargain 
between  Allen  and  his  co-defendants  Porter  and  Gartin,  bv 
the  terms  of  which  the  suit  is  to  be  carried  on  at  their  joint 
expense,  and  Allen  is  to  have  the  benefit  of  one-half  of  the 
amount  that  shall  be  recouped  from  the  notes  sued  on,  and 
Porter  and  Gartin  are  to  have  the  benefit  of  the  other  half 
thereof. 

Besides  overruling  the  demurrer  to  this  pleading,  the  court, 
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on  the  trial,  directed  the  jury  to  return  a  verdict  for  the  ap- 
pellee, in  disregard  of  the  defences  pleaded.  This  direction 
was  based  upon,  and  is  claimed  to  have  been  justified  by,  a 
written  agreement  between  Allen  and  his  co-defendants,  which 
was  put  in  evidence.  That  agreement  shows  the  terras  upon 
which  the  property  was  sold  and  conveyed  by  Allen  to  Porter 
and  Gartin,  and  contains  the  following  clause :  "Fourth.  To 
pay  such  sum  as  may  be  due,  or  found  due,  on  a  settlement, 
compromise,  or  litigation  of  a  certain  mortgage  held  by  Ben- 
jamin Frazee,  the  face  of  which  is  $1,960;  and  it  is  agreed 
that  for  whatev^er  sum  said  debt  is  settled  less  than  the  face, 
the  parties  to  the  contract  are  to  divide;  that  is  to  say,  the 
said  Porter  and  Gartin  are  to  pay  the  said  Allen  the  one-half 
of  whatever  may  be  rebated,  recouped  or  set  off  against  said 
claim." 

Conceding  the  reply  to  be  good,  it  is  clear  that  the  proof 
did  not  support  it,  and  the  court  was  not  justified  in  taking 
the  case  from  the  jury.  We  are,  however,  of  opinion  that 
the  reply  is  not  good.  The  rigorous  rules  of  the  common 
law  in  reference  to  champertous  contracts  have  never  been 
enforced  in  this  State,  Stotaenburg  v.  Marks,  79  Ind.  193 ;  and 
under  the  code  they  probably  can  have  still  less  application. 
It  is  said  in  Oreenman  v.  Cohee,  61  Ind.  201,  that  "Cham- 
pertous contracts  may  be  brought  before  the  court  in  two  or 
more  ways,  viz. :  by  being  the  foundation  of  a  suit,  perhaps  of 
a  defence.  In  such  cases  the  question  upon  them  arises  between 
the  parties  to  them,  and  they  are  held  void ; "  and  it  is  held  in 
that  case  that  if  the  action  is  being  prosecuted  under  a  cham- 
pertous contract,  and  the  fact  is  brought  to  the  attention  of  the 
court,  the  court  may  at  once  dismiss  the  action.  But  our  atten- 
tion  has  been  called  to  no  case,  and  it  certainly  has  never  been 
held  in  this  State,  that  the  plaintiff  may  reply  to  a  meritori- 
ous defence  to  his  cause  of  action,  that  the  defendant  is  mak- 
ing his  defence  under  a  champertous  agreement  to  share  the 
benefits  of  success  with  another.  The  contract  might  be  void 
as  between  the  parties  to  it,  as  was  held  in  Quigley  v.  Thomp- 
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son,  53  Ind.  317,  Scobey  v.  Ross,  13  Ind.  117,  and  other  cases ; 
but  why,  in  an  action  upon  an  unjust  claim,  the  plaintifiT 
should  be  allowed  to  avail  himself  of  an  unlawful  agreement 
between  defendants  to  the  action,  it  is  difficult  to  see.  But,. 
passing  this  question  by  and  conceding  that  under  some  cir- 
cumstances the  alleged  defence  might  be  so  tainted  with  cham- 
perty or  maintenance  as  not  to  be  permissible,  no  such  state 
of  fiw5ts  is  shown  in  this  case.  The  alleged  agreement  was 
not  between  a  defendant  to  the  action  and  a  stranger,  but  be- 
tween co-defendants.  It  appears  in  the  complaint  that  Por- 
ter and  Gartin  had  bought  the  property  of  the  mortgagor,, 
their  co-defendant,  but  it  is  not  alleged  in  the  complaint,  nor 
shown  in  any  of  the  pleadings,  that  they  had  assumed  the 
payment  of  the  mortgage  debt,  or  had  purchased  subject 
thereto ;  so  that  it  does  not  appear  but  that  they  were  vi- 
tally interested  in  making  a  good  defence  to  the  action. 
They  were  made  defendants  with  Allen  to  the  complaint,  and 
consequently  with  him  had  a  right  to  make  all  defences  which 
were  possible ;  and,  this  being  so,  they  had  a  right,  as  against 
the  plaiptiff,  to  make  such  agreement  as  they  chose  for  shar- 
ing with  Allen  the  expenses  and  benefits  of  the  litigation. 

Judgment  reversed,  with   instructions  to  sustain  the  de- 
murrer to  the  fifth,  sixth  and  seventh  paragraphs  of  reply. 


No.  8924. 

Heckelman  et  al.  v.  Rupp. 

Supreme  Court. — Brief  of  Appellnnt — Rule  14, — Dismmal  of  Appeal — Rule 
14  of  the  rules  of  the  Supreme  Court  gives  the  appellant  sixty  days 
after  the  submission  of  the  cause  in  which  to  file  his  brief,  and  provides 
that,  if  such  brief  is  not  filed  within  the  time  limited,  the  appeal  shall 
be  dismissed;  but  the  rule  is  complied  with  by  a  brief  stating  clearly 
points  relied  upon,  and  this  will  not  preclude  appellant  from  afterwards 
filing  a  more  elaborate  brief. 
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Fraudulent  Conveyance. — Real  or  Personal  Property. — ComplainL — Ex- 
hibiU. — In  a  suit  by  a  creditor  to  set  aside  the  conveyance  of  real  estate, 
or  the  written  transfer  of  personal  property,  as  fraudulent  against  the 
grantor's  creditors,  neither  the  conveyance  nor  the  bill  of  sale  is  the 
foundation  of  the  creditor's  cause  of  action;  and,  therefore,  it  is  not 
necessary  to  the  sufficiency  of  the  complaint,  upon  a  demurrer  thereto 
for  the  want  of  facts,  that  a  copy  of  the  conveyance  or  bill  of  sale  should 
be  made  an  exhibit  or  filed  with  the  complaint. 

Pbactice. —  Verdict, —  Venire  de  Novo. — A  venire  de  novo  will  not  be  granted, 
where  the  verdict  of  the  jury  finds  the  substance  of  the  issues,  and  is  free 
from  uncertainty  or  ambiguity,  and  is  not  so  defective  as  to  prevent  the 
rendition  of  judgment  thereon. 

Same. — Oavsefor  New  Triad. — Bill  of  Eiceptiona. — Supreme  Court. — The  state- 
ments in  a  motion  for  a  new  trial,  as  causes  therefor,  are  not  regarded 
as  true  by  the  Supreme  Court,  unless  their  truth  is  shown  by  a  bill  of 
exceptions  properly  in  the  record. 

Same. — Instruction  (/  Court. — Assumption  of  Facts. — An  instruction  of  the 
court  to  the  jury,  which  assumes  the  truth  of  facts  in  issue  between  the 
parties,  is  erroneous. 

From  the  Harrison  Circuit  Court. 

B,  P.  Douglass  and  8.  if.  Stockslagery  for  appellants. 
W.  T.  ZenoTy  N.  R.  Peckinpaugh  and  8.  J.  Wright,  for  ap- 
pellee. 

HoWK,  J. — The  appellee  sued  the  appellants,  in  a  com- 
plaint of  two  paragraphs.  The  object  of  the  suit  was  to  ob- 
tain a  judgment,  declaring  certain  conveyances  of  real  and 
personal  estate,  executed  by  the  appellants  George  P.  and 
Jannetta  Heckelman,  fraudulent  and  void  as  against  their  cred- 
itors, and  subjecting  the  property  therein  described  to  sale  for 
the  payment  of  their  debts  to  the  appellee.  The  grantees  in 
said  conveyances,  Jacob  P.  and  William  Heckelman,  were 
made  defendants  to  the  action.  The  cause  was  put  at  issue 
and  tried  by  a  jury,  and  a  general  verdict  was  returned,  in  sub- 
stance, as  follows:  "We,  the  jury,  find  for  the  plaintiff,  that 
the  conveyances  of  real  estate  and  transfer  of  personal  prop- 
erty by  the  defendants  George  P.  Heckelman  and  Jannetta 
Heckelman,  to  their  co-defendants,  Jacob  Paul  and  William 
Heckelman,  mentioned  in  plaintiff's  complaint,  were  fraudu- 
lent as  against  plaintiff,  and  ought  to  be  set  aside  and  annulled, 
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and  that  the  property,  so  conveyed  and  transferred,  be  sub- 
jected to  the  payment  of  the  plaintiff's  claims,  in  the  con- 
plaint  mentioned. 

(Signed)    "  William  K.  Bruner,  Foreman." 

Over  the  appellants'  motions  for  a  venire  de  novOy  for  a  new 
trial  and  in  arrest  of  judgment,  and  their  exceptions  saved, 
•  the  court  rendered  judgment  for  the  appellee,  on  the  general 
verdict. 

The  following  decisions  of  the  circuit  court  are  assigned  as 
errors  by  the  appellants : 

1.  In  overruling  their  separate  and  several  demurrers  to 
the  first  and  second  paragraphs  of  appellee's  complaint; 

2.  In  overruling  their  motion  for  a  venire  de  novo; 

3.  In  overruling  their  motion  for  a  new  trial ;  and, 

4.  In  overruling  their  motion  in  arrest  of  judgment. 

Appellee  has  moved  this  court  in  writing  to  dismias  the  ap- 
peal in  this  case,  for  the  reason  that  the  appellants  have  failed 
to  comply  with  that  provision  of  Rule  14  of  the  rules  of  this 
court,  which  required  them  to  file  a  brief  within  sixty  days 
after  the  submission  of  the  cause.  The  records  of  this  court 
and  the  files  in  this  case  show,  that  the  appeal  was  taken  by 
filing  a  certified  transcript  of  the  record  below,  in  the  oflSce 
of  the  clerk  of  this  court,  on  the  12th  day  of  August,  1880. 
On  the  same  day  the  appellants  filed  their  brief  in  the  case ; 
and  thereafter,  on  the  24th  day  of  November,  1880,  the  cause 
was  submitted  by  agreement.  It  is  claimed  by  appellee's 
counsel,  that  the  brief  so  filed  by  appellants,  before  the  sub- 
mission of  the  case,  was  merely  "  a  brief  to  procure  a  writ  of 
supersedeas/^  and,  therefore,  should  "  not  be  considered  a  com- 
pliance with  the  rule  or  justify  them  in  their  laches."  It  seems 
to  us,  however,  that  the  brief  so  filed  by  appellants  was  a  suf- 
ficient compliance  with  the  requirements  of  Rule  14  to  pre- 
vent the  dismissal  of  the  appeal,  either  by  the  clerk  under  the 
rule,  or  by  the  court  on  appellee's  motion.  It  was  not  a  very 
elaborate  brief,  it  is  true,  but  in  it  the  appellants  stated  the 
points,  upon  which  they  relied  for  the  reversal  of  the  judg- 


NOVEMBER  TERM,  1882.  289 


Heckelman  cf  cU.  v.  Kupp. 


raenty  so  clearly  and  distinctly  that  it  would  have  been  the 
<luty  of  this  court  to  consider  and  decide  them,  even  if  they 
had  filed  no  additional  brief.  They  did,  however,  file  such 
additional  brief  on  the  6th  day  of  October,  1881,  an3  some 
time  before  the  court  was  ready  to  consider  and  pass  upon  the 
•case  in  its  order.  In  Murray  v.  WiUiamson,  79  Ind.  287, 
upon  the  point  now  under  consideration,  it  was  said :  "  The 
rule  is  easily  complied  with.  A  brief  filed  in  compliance 
with  it  does  not  prevent  the  appellant  from  afterwards  filing 
a  more  extended  or  elaborate  one,  if  he  wishes  to  do  so.*' 

The  appellee's  motion  to  dismiss  the  appeal  in  this  case  is 
overruled. 

In  the  first  paragraph  of  his  complaint  the  appellee  alleged 
in  substance,  that  the  appellants  George  P.  and  Jannetta  Heck- 
elman, on  the  —  day  of ,  1879,  and  long  prior  thereto, 

were  and  had  been  largely  indebted  to  appellee,  by  their  prom- 
issory notes,  in  about  the  sum  of  ?600,  and  the  interest  accrued 
thereon  ;  that  afterwards,  on  October  1st,  1879,  in  the  court 
below,  the  appellee  obtained  two  judgments  against  the  said 
George  P.  and  Jannetta  Heckelman  jointly,  one  for  the  sum 
of  $173.75  and  the  other  for  $294.20,  and  another  judgment 
against  the  said  George  P.  Heckelman  alone  for  the  sum  of 
$243.50 ;  that  afterwards,  on  October  30th,  1879,  the  appellee 
sued  out  executions  on  his  said  several  judgments,  directed 
and  delivered  to  the  sheriff  of  Harrison  county;  and  that 
afterwards,  on  November  21st,  1879,  the  sheriff  of  said  county 
made  his  return  of  the  several  executions,  to  the  effect  that, 
r.fter  demand  of  payment  thereof  or  property  thereon,  and  the 
refiisal  of  either,  he  made  diligent  search  for  property  of  the 
judgment  defendants,  and  each  of  them,  and,  finding  no  prop- 
erty on  which  to  levy  the  several  executions,  within  his  baili- 
wick, he  returned  the  same  accordingly,  nulla  bona  ;  and  that 
each  of  the  judgments  remained  in  full  force,  and  had  not 
been  paid  or  satisfied,  nor  any  part  thereof. 

The  appellee  further  averred  that  at  the  time  of  theexecu- 
VoL.  85.— 19 
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tion  of  the  several  promissory  notes,  on  which  he  obtained 
the  several  judgments  aforesaid^  and  for  a  long  time  thereafter, 
the  appellant  George  P.  Heckelman  was  the  owner  of  a  large 
amount  of  real  estate  in  Harrison  county,  Indiana,  to  wit :  Lot 
No.  18,  in  the  town  of  New  Middletown,  of  the  probable  value 
of  $500 ;  also  four  acres  of  land,  particularly  described,  and 
another  parcel  of  real  estate,  described  by  metes  and  bounds,, 
with  the  appurtenances,  including  the  saw*mill  and  machinery 
situate  thereon,  of  the  probable  value  of  $700 ;  that  appellant 
George  P.  Heckelman  was  also  the  owner  of  a  large  amount 
of  personal  pro{)erty,  to  wit :  four  head  of  mules,  one  log- 
wagon,  one  spring-wagon,  one  two-horse  wagon,  and  four  sets- 
of  harness ;  that  the  appellants  George  P.  and  Jannetta  Heck- 
elman, fraudulently  intending  to  wrong,  cheat  and  delay  the 
appellee  in  the  collection  of  his  said  debts  against  them,  as 
well  as  their  other  creditors,  did,  on  the  19th  day  of  Septem- 
ber, 1879,  fraudulently  dispose  of  and  convey  the  whole  of 
said  real  estate  and  transfer  said  personal  property  to  their 
sons  an^  co-appellants,  Jacob  P.  and  William  Heckelman,. 
without  any  consideration  therefor,  who  took  and  received 
said  conveyance  of  real  estate  and  transfer  of  personal  prop- 
erty, with  full  knowledge  of  the  fraudulent  intent  and  pur- 
pose of  said  grantors  to  cheat  and  defraud  the  appellee,  not 
leaving  enough  property  to  satisfy  the  appellee's  debt,  or  any 
part  thereof;  and  that,  ever  since  said  conveyance,  he  had 
remained  wholly  insolvent;  that  the  first  described  real  estate 
was  conveyed  by  the  separate  deed  of  George  P.  and  Jannetta 
Heckelman  to  their  co-appellant  William  Heckelman,  and 
tile  second  described  tracts  of  real  estate,  together  with  said 
personal  property,  were  sold  and  conveyed  to  their  co-appel- 
lant Jacob  P.  Heckelman ;  that  all  of  said  property  was  sold 
and  disposed  of  while  the  appellants  George  P.  and  Jannetta 
Heckelman  owed  and  were  indebted  to  the  appellee  as  afore- 
said, and  while  suits  were  pending  against  them  for  his  said 
debts.     Wherefore,  etc. 

The  second  paragraph  of  the  complaint  states  substantially 
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the  same  facts  as  are  stated  in  the  first  paragraph^  except  in 
this,  that  it  is  not  alleged  in  the  second  paragraph^  as  in  the 
first,  that  the  conveyances  of  real  estate  and  transfer  of  per- 
sonal property  by  George  P.  and  Jannetta  Hcckelman  to  their 
sons  and  corappellants,  William  and  Jacob  P.  Heckelman, 
were  made  and  executed  without  any  consideration  whatever 
therefor. 

The  only  objection  urged  by  the  appellants'  counsel  to  either 
paragraph  of  the  complaint  is  this,  that  the  appellee  did  not 
file  with,  nor  make  part  of,  either  paragraph  the  conveyances 
of  real  estate  and  transfer  of  personal  property  therein  men- 
tioned, or  copies  thereof.  We  do  not  think  it  was  necessary 
that  the  conveyances  of  the  real  estate,  or  the  transfer  of  the 
personal  property,  if  such  transfer  was  in  writing,  should  be 
made  parts  of  either  paragraph  of  the  complaint,  in  any  man- 
ner, or  filed  therewith.  The  conveyances  and  transfer  were 
not  the  foundation  of  appellee's  cause  of  action,  as  stated  in* 
either  paragraph  of  his  complaint,  in  any  such  sense  as  would 
require  that  those  instruments,  or  copies  thereof  should  be 
filed  with  or  in  any  manner  made  parts  of  the  complaint* 
The  gravamen  of  appellee's  complaint,  as  set  forth  in  eack 
paragraph  thereof,  was  not  the  conveyances  of  the  real  estate 
or  the  transfer  of  the  personal  property  therein  mentioned,, 
but  it  was  the  alleged  fraud  of  the  appellants  in  and  about 
the  execution  of  those  instruments.  This  alleged  fraud,  and 
not  the  conveyances  or  transfer,  was  the  foundation  of  appel- 
lee's suit ;  and  the  code  only  requires  that  the  original  instru- 
ment, or  a  copy  thereof,  should  be  filed  with  the  pleading, 
when  the  pleading  is  founded  on  such  instrument.  Code  of 
1852,  sec.  78;  sec.  362,  R.  S.  1881 ;  Bray  v.  Hussey,  24  Ind.. 
228 ;  Heitman  v.  Srhnek,  40  Ind.  93.  The  demurrer  to  each, 
paragraph  of  the  complaint  was  correctly  overruled. 

Appellants'  counsel  earnestly  insist,  that  the  trial  court- 
erred  in  overruling  the  motion  for  a  venire  de  novo.  This  mo- 
tion was  in  writing,  and  two  causes  were  assigned  therefor, 
namely :  1.  That  the  verdict  is  uncertain  and  ambiguous ;  and^ 
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2.  That  the  verdict  finds  less  than  the  whole  matter  put  in 
issue.  We  have  heretofore  given,  in  this  opinion,  an  exact 
copy  of  the  verdict,  and  it  will  be  seen  therefrom,  we  think, 
that  the  verdict  contains  no  general  finding  in  favor  of  the 
appellee ;  but  the  verdict  finds,  that  the  conveyances  of  real 
estate  and  transfer  of  personal  property,  mentioned  in  appel- 
lee's complaint,  were  fraudulent  as  against  appellee,  and  ought 
to  be  set  aside  and  annulled,  and  the  property,  so  conveyed 
and  transferred,  be  subjected  to  the  payment  of  appellee's 
claims,  in  his  complaint  mentioned.  This  was  substantially 
the  relief  prayed  for  by  appellee  in  each  paragraph  of  his 
complaint.  While  the  facts  alleged  were  not  found  in  detail 
by  the  jury,  yet  the  verdict  finds  the  substance  of  the  issues, 
namely,  the  fraud  of  the  appellants  in  and  about  the  convey- 
ances and  transfer  of  the  real  and  personal  property,  in  the 
api^ellee's  favor.  Therq  is  no  uncertainty  or  ambiguity  in  the 
verdict ;  and,  upon  the  facts  found  by  the  jury  in  appellee's 
favor,  it  seems  to  us  that  he  is  entitled  to  judgment  in  accord- 
ance with  the  prayer  of  his  complaint.  To  authorize  the  issue 
of  a  venire  de  7iot'o,  the  verdict  must  be  so  defective  that  judg- 
ment can  not  be  rendered  upon  it.  Henderson  v.  Dickey,  76 
Ind.  264,  and  authorities  cited.  For  the  reasons  given,  the 
court  did  not  err,  we  think,  in  overruling  the  motion  for  a 
venire  de  novo. 

In  their  motion  for  a  new  trial,  the  appellants  assigned,  as 
causes  therefor,  certain  alleged  errors  of  law  occurring  at  the 
trial,  and  excepted  to,  in  refusing  to  allow  certain  witnesses 
to  answer  certain  questions  propounded  to  them.  These  causes 
for  a  new  trial  were  not  shown  to  be  true  by  any  bill  of  ex- 
ceptions appearing  in  the  record.  In  this  court,  the  state- 
ments in  a  motion  for  a  new  trial  are  not  regarded  as  true 
unless  their  truth  is  shown  by  a  bill  of  exceptions  properly  in 
the  record.  Wilei'  v.  Manhy,  51  Ind.  169;  Graeter  v.  Wil- 
Hams,  55  Ind.  461 ;  Hyatt  v.  GleinentH^  65  Ind.  12.  The  ac- 
tion of  the  court,  complained  of  as  erroneous,  is  not  shown  by 
the  record,  and  presents  no  question  for  our  decision. 
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The  iustructious  of  the  court  to  the  jury  were  made  part 
of  the  record  by  an  order  of  the  court.  The  appellants'  coun- 
sel complain  in  argument  of  the  following  instruction^  given 
at  the  appellee's  request : 

"5.  The  fact  that  a  suit  is  pending,  at  the  time  of  a  con- 
veyance by  the  grantor  of  his  property,  against  him,  of  which 
his  grantees  have  knowledge,  for  a  debt  which  said  grantor 
owes,  and  the  further  circumstance  that  no  change  v/as  made 
in  the  possession  of  the  property,  after  the  deeds  were  made, 
are  badges  of  fraud  that  it  is  proper  for  you  to  consider,  in 
connection  with  all  the  other  proof,  in  determining  the  ques- 
tion of  the  fraudulent  intent  of  the  parties^  and  as  affecting 
the  good  faith  of  the  transaction/' 

This  instruction  \^as  erroneous.  It  assumes  the  truth  of 
alleged  &cts  and  circumstances  which  were  denied  by  the  ap- 
pellants and  in  issue  between  the  parties;  and  it  told  the  jury 
that  these  assumed  facts  and  circumstances  were  badges  of 
fraud,  to  be  considered  by  them  as  such  in  determining  the 
question  of  the  fraudulent  intent  of  the  appellants,  and  as 
affecting  the  good  fiiith  of  the  transaction.  The  facts  and 
circumstances  of  the  case  are  to  be  found  by  the  jury  from 
the  evidence,  and  are  not  to  be  assumed  as  true  in  the  instruc- 
tions, even  though  the  court  may  believe  them  to  be  true. 
Besides,  the  instruction  did  not  stat«  the  law  correctly,  in  any 
view  of  the  case. 

Other  instructions  are  complained  of,  on  the  same  ground^ 
and  seem  to  us  to  be  as  objectionable  as  the  one  quoted,  and 
for  the  same  reason. 

For  error  in  the  instructions  of  the  court,  a  new  trial  ought 
to  have  been  granted. 

The  judgment  is  reversed,  at  appellee's  costs^  and  the  cause 
is  remanded,  with  instructions  to  sustain  the  motion  for  a 
new  trial,  and  for  further  proceedings  in  accordance  with  this 
opinion. 
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No.  8826. 

Wolford  r.  Powers,  Administratrix. 

'Contract. — Candderathn. — As  a  rule,  where  there  is  no  fraud  and  apartj 
receives  all  ihc  consideration  he  contracted^  for,  the  contract  will  not  be 
set  aside  for  want  or^aUme-of  consideration. 

•  Same. — Rijhl  of  I\irtie8  io  Dei&^mine  ConsidetxUion. — Where  the  value  of  the 

'Consideration  for  a  contract  is  indefinite,  the  parties  have  a  jight  to  de- 
termine it  for  themselves,  and  courts  ought  not  to  overturn  their  decision 
upon  its  sufficiency. 
'  Same. — Where  one  contracts  for  the  performance  of  an  act  which  will  af- 
ford him  pleasure,  gratify  his  ambition,  please  his  fancy,  or  express  his 
appreciation  of  a  service  another  has  done  him,  his  estimate  of  the  value 
should,  in  the  absence  of  fraud,  be  left  undisturbed. 

•  Same. — Pi-omiss&ry  Note, — Considoxifion. — A  promissory  note  executed  in 

consideration  of  a  parent  naming  a  child  for  the  maker  of  the  note,  and 
in  pursuance  of  a  promise  made  him  that  if  the  child  were  so  named  he 
would  provide  generously  for  its  education  and  support  in  life,  is  based 
upon  a  sufficient  consideration. 
Same. — GorUinuoua  <xnd  Executed  CoMideration, — Reqiiesl. — An  executed  con- 
sideration will  not  support  a  promise,  nor  will  voluntary  services  ren- 
dered as  a  mere  favor  or  gratuity  constitute  a  valuable  consideration  for 
a  promise;  but  where  there  is  a  request,  and  continuous  services  of 
value  are  rendered  to  the  person  making  the  request,  the  consideration  is 
a  valid  one,  and  will  support  a  promise  to  pay  for  such  services,  although 
some  of  them  were  rendered  prior  to  the  reque*. 

From  the  Allen  Circuit  Court.  ^  \ 

W.  G.  Golerick,  H.  Golerick,  B.  StraUon,  R.  S.  Taylor  and 
*V.  L,  MarriSy  for  appellant. 

J,  Morris,  L.  M.  Ninde  and  T.  E,  Ellisoriy  for  appellee. 

Elliott,  J. — ^The  appellant's  complaint  is  founded  upon 
a  promissory  note  executed  by  the  appellee's  intestate.  The 
answer  of  the  appellee  alleges  that  the  only  consideration  for 
the  note  sued  on  was  the  sum  of  $40  paid  to  the  intestate  by 
the  appellant,  and  the  agreement  of  the  latter  to  bestow  upon 
one  of  his  children  the  name  of  Charles  Ijehmau  Wolford. 
The  appellant  replied  to  this  answer  that  Charles  Lehman, 
the  intestate,  had  been  an  intimate  friend  of  the  appellant, 
and  a  frequent  visitor  at  his  house;  that  Lehman  was  a 
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Widower,  about  eighty-seven  years  of  age ;  that  he  had  been 
the  father  of  one  boy  who  had  died  many  years  before  the 
execution  of  the  note;  that  his  only  relatives  were  three  aged 
si<ters;  that  such  relations  of  friendship  existed  between  ap- 
pellant's family  and  the  intestate  that  he  spent  a  great  part 
of  his  time  at  the  former's  house ;  that,  on  the  18th  day  of 
April,  1878,  a  male  child  was  born  to  appellant;  that,  a  few 
weeks  after  the  birth  of  the  child,  Lehman  requested  that  it 
should  be  given  the  name  of  Charles  Lehman  Wolford;  that 
if  that  name  should  be  given  it  he  would  make  its  welfiure  his 
chief  object  in  life,  "and  provide  for  it  generously,  and  give 
it  a  good  education  ;"  that,  in  consideration  of  such  promise, 
the  appellant  did  name  the  child  Charles  Lehman,  which  name 
it  still  bears ;  that  it  was  afterwards  agreed  that  as  soon  as 
suitable  arrangements  could  be  made,  Lehman  should  become 
a  member  of  api)elhint's  family ;  that  he  had  frequently  visited 
appellant\s  house,  and  was  on  several  occasions  ill  for  a  brief 
period  while  there,  and  was,  at  his  request,  eared  for  and  sup- 
plied with  simple  remedies  by  appellant's  wife;  that,  on  sev- 
eral occasions,  appellant,  at  Lehman's  request,  hired  a  car- 
riage and  took  him  out  driving;  that,  in  September,  1878, 
the  decedent  proposed  to  the  apj>ellant  that  he  would,  in  ful- 
filment of  his  promise  to  provide  generously  for  the  educa- 
tion of  his  namesake  and  give  him  a  start  in  life,  and  in  con- 
•-ideration  also  of  the  services  rendered  to  him  by  the  appel- 
lant and  his  wifcj^  execute  to  him  his  note  for  $10,000,  stating 
at  the  same  time  that  he  preferred  to  give  eff(*ct  to  his  inten- 
tion toward  and  agreement  with  appellant  and  his  child  in 
that  manner,  rather  than  bv  the  execution  of  a  will  or  the 
conveyance  of  projK^rty  ;  that  appellant,  being  ignorant  of  the 
law,  and  supposing  that  a  promissory  note  would  not  be  valid 
without  a  money  consideration,  stated  to  the  decedent  that  he 
feared  that  a  note  executed  in  the  manner  proposed  would  not 
be  binding;  that  the  decedent  proposed  that  appellant  should 
pay  him  a  sum  of  money  for  the  express  purpose  of  creating 
a  l('c:al  consideration  for  the  note,  in  case  the  other  considera- 
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tion  should  be  insufficient  in  law ;  that  appellant  assented^ 
and  thereupon  paid  the  decedent  $40;  "that  the  note  was 
executed  in  consideration  of  the  naming  of  the  child  Charles 
Ix^hman,  and  of  the  promise  theretofoiH3  made  by  the  decedent, 
that  if  the  child  were  so  named  he  would  provide  generously 
for  its  education  and  give  it  a  start  in  the  world,  and  of  the 
services  rendered  by  the  appellant  and  his  wife,  and  of  the 
sum  of  $40  paid  by  him  to  the  decedent."  The  reply  also 
states  that  "  the  personal  services  rendered  by  the  appellant 
were  of  no  great  pecuniary  value,  and  were  rendered  without 
any  express  agreement  to  pay  for  them,  but  that  it  was,  never- 
theless, the  intention  of  the  decedent  to  compensate  the  ap- 
pellant, and  to  do  so  upon  a  large  and  generous  scale,  far  ex- 
ceeding their  intrinsic  value,  and  so  as  to  correspond  with 
the  estimate  of  their  value  to  him;  and  for  that  purpose,  and 
upon  that  consideration,  with  the  other  considerations,  he 
executed  the  note  sued  on." 

To  this  reply  a  demurrer  was  sustained.  It  is  the  general 
rule  that  where  there  is  no  fraud,  and  a  party  gets  all  the 
consideration  he  contracts  for,  the  contract  will  be  upheld. 
In  Hardedy  v.  ^mlth,  3  Ind.  39,  it  was  said :  "  When  a  party 
gets  all  the  consideration  he  honestly  contracted  for,  he  can  not 
say  that  he  gets  no  consideration,  or  that  it  has  failed.  If 
this  doctrine  be  not  correct  then  it  is  not  true  that  parties 
are  at  liberty  to  make  their  own  contracts."  The  same  prin- 
ciple is  declared  and  enforced  in  many  of  our  own  cases. 
Kernodle  v.  Hunt,  4  Blackf.  57 ;  Harvey  v.  Dakin,  12  Ind. 
481 ;  Baker  v.  Roberts,  14  Ind.  552 ;  Taylor  v.  Huff,  7  Ind. 
680;  Ijouden  v.  Birt,  4  Ind.  566 ;  Smock  v.  Plerson,  68  Ind. 
405  (34  Am.  R.  269);  Neidefer  v.  Chastain,  71  Ind.  363  (3(^ 
Am.  R.  198)  ;  Winiamaon  v.  Hitner,  79  Ind.  233.  In  Pollock's 
Principles  of  Contract,  the  author  quotes  approvingly  from  a 
philosophic  treatise  this  statement:  "The  value  of  all  things^ 
contracted  for  is  measured  by  the  appetite  of  the  contractors, 
and  therefore  the  just  value  is  that  which  they  be  contented  to 
give."     An  examination  of  the  decided  cases  will  prove  this  to 
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be  an  unusually  accurate  statement  of  the  law.  In  the  case  of 
Sturlyn  v.  Albany,  1  Cro.  Eliz.  G7,  it  was  held  that  where  the 
defendant  promised  the  plaintiff  that  if  he  would  show  him 
a  lease  he  would  pay  him  a  certain  suui,  and  the  contract 
was  held  valid.  The  report  of  the  decision  reads  thus :  '*  But 
it  was  adjudged  for  the  plaintiff:  for  when  a  tiling  is  to  be 
done  by  the  plaintiff,  be  it  never  so  small,  this  is  a  sufficient 
consideration  to  ground  an  action."  It  is  laid  down  in  an 
old  book  that,  '*  If  A,  in  consideration  that  B  will  de- 
liver to  him  a  recognizance  to  read  over,  assumes  and 
promises  within  six  days  to  re-deliver  the  same  to  B,  or  to  pay 
him  £1,000;  this  is  a  good  promise,  upon  which  B  may  have 
an  actidn  against  A,  for  the  consideration  is  sufficient.^'  1 
Bacon's  Abridgment,  420.  In  Bainbridge  v.  Fhntistoiie,  8  A. 
&  E.  743,  the  defendant  promised  the  plaintiff  that  if  he 
would  allow  him,  the  defendant,  to  weigh  certain  boilers,  he 
would  return  them  within  a  reasonable  time,  and  the  consid- 
eration was  held  sufficient,  Lord  Dexman  saying :  "  The  de- 
fendant had  some  reason  for  wishing  to  weigh  the  boilers ;  and 
he  could  do  so  only  by  obtaining  permission  from  the  plaintiff, 
which  he  did  obtain  by  promising  to  return  them  in  good 
condition.  We  need  not  enquire  what  benefit  he  expected 
to  derive."  In  Haigh  v.  Brooks,  10  A.  &  E.  309,  Lord  Dex- 
man said,  in  speaking  of  the  sufficiency  of  the  consideration 
•of  a  contract :  "  Both  "  (of  the  parties)  "  being  free  and  able  to 
judge  for  themselves,  how  can  the  defendant  be  justified  in 
breaking  this  promise,  by  discovering  afterwards  that  the  thing 
in  consideration  of  which  he  gave  it  did  not  possess  that  value 
which  he  supposed  to  belong  to  it?  It  can  not  be  ascertained 
that  that  value  was  what  he  most  regarded.  He  may  have  had 
other  objects  and  motives ;  and  of  their  weight  lie  was  the  only 
judge."  Thisea^^e  came  up  on  appeal,  and  Lord  Abixger,C.  B., 
speaking  for  the  court,  said :  *'  The  actual  surrender  of  the  pos- 
session of  the  paper  to  the  defendant  was  a  sufficient  considera- 
tion, without  reference  to  its  contents."  Brooks  v.  Haigh,  10 
A.  &  E.  323,  334.     In  the  argument  the  case  of  Wilkinson 
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V.  Oliveira,  1  Bing.  N  C.  490,  was  cited,  wlierein  it  was  held 
that  the  surrender  of  a  letter  would  support  a  promise  to  pay 
£1,000.  Turning  from  the  English  to  the  American  courts, 
wo  find  many  illustrations  of  the  principle  under  discussion. 
In  Hempler  v.  Schneider,  17  Mo.  258,  the  consideration  for 
.  the  promise  was  the  agreement  that  a  third  person  should  re- 
turn to  St.  Louis  within  fifty  days ;  and  it  was  held  sufficient, 
the  court  saying :  "  This  court  is  not  aware  of  any  law,  which 
would  justify  it  in  releasing  men  from  their  lawful  contracts, 
unless  in  cases  of  fraud,  imposition,  accident,  or  mistake  in 
their  creation.  The  plaintiff  may  have  sustained  no  damages 
in  consequence  of  Nauman  not  having  returned  in  fifty  days, 
but  there  was  a  sufficient  consideration  for  his  undertakfng,  and 
he  must  abide  the  consequences  of  his  own  bargain  deliberately 
entered  into."  In  Train  v.  Gold,  5  Pick.  380,  it  is  said :  "  So  if 
A  promises  B  to  pay  him  a  certain  sum  of  money,  if  he  will  call 
for  it  at  a  particular  time,  and  B  calls  accordingly,  the  prom- 
ise is  binding,  the  calling  for  the  money  being  a  sufficient 
consideration.  For  any  gain  to  the  promisor  or  loss  to  the 
promisee,  however  trifling,  is  a  sufficient  consideration  to 
support  an  express  promise."  The  Supreme  Court  of  South 
Carolina  said :  "  Every  man  was  free  to  make  a  contract,  and 
free  to  refuse  it;  but  when  once  made,  he  was  bound  by  it, 
where  there  was  no  fraud,  concealment  or  latent  defect.  *  * 
*  *  Inadequacy  of  consideration  is  not  alone  any  ground 
for  setting  aside  a  contract  solemnly  entered  into."  Whitefield 
V.  McLeod,  1  Am.  Dec.  650.  In  Barnum  v.  Banium,  8  Conn. 
469  (21  Am.  Dec.  689),  the  defendant  bought  a  lottery  ticket 
which,  at  the  time,  was  utterly  worthless;  and  he  was  held 
liable  on  the  note  executed  for  it.  The  court  referred  to  the 
case  of  the  Earl  of  Mareh  v.  Pigot,  5  Burr.  2802,  where  two 
young  men  made  a  bet  as  to  w-hieh  should  first  come  to  his 
«*state.  The  notes  executed  bv  the  voune  men  ran  as  follows : 
"  I  promise  to  pay  to  the  Earl  of  March  oOO  guineas  if  my 
father  dies  before  Sir  William  Codrington."  The  other  road 
thus :     "  I  promise  to  pay  to  Mr.  Pigot  1,600  guineas,  in  case 


NOVEMBER  TERM,  1882.  299 


Wolford  V.  Powers,  Administratrix. 


Sir  William  Codrington  does  not  survive  Mr.  Pigot^s  father." 
At  the  time  the  bet  was  made  Pigot's  father  was  dead,  and  yet 
Lord  Mansfield  held  that  there  was  a  valid  consideration 
for  the  noti'. 

In  -Ear?  v.  Peck,  64  N.  Y.  596,  a  case  similar  to  this  in  many 
respects,  the  court  says :  "  The  only  point  insisted  upon  in 
this  court,  relates  to  the  consideration.  The  note  is  for  $10,- 
000,  and  expresses  the  consideration  to  be  for  services  ren- 
dered. The  plaintiff  had  been  the  housekeeper  for  the  de- 
fendant, who  was  a  bachelor,  for  seven  or  eight  years,  and  the 
latter  was  indebted  to  her  for  her  services  in  some  amount,  and 
the  evidence  tended  to  prove  that  at  some  time  during  the 
service  it  was  agreed  that  the  amount  of  compensation  should 
be  left  to  the  intestate.  Mere  inadequacy  of  consideration, 
-except  as  a  circumstance  bearing  upon  the  question  of  fraud, 
or  undue  influence,  is  not  a  defence  to  a  note.  It  is  not  nec- 
essary that  the  consideration  of  a  note  shall  be  equal  in  pe- 
cuniary value  to  the  obligation  incurred.  If  no  part  of  the 
consideration  was  wanting  at  the  time,  and  no  part  of  it  sub- 
sequently failed,  although  inadequate  in  amount,  the  note  is 
a  valid  obligation.  ******  There  is  no  standard 
whereby  courts  can  limit  the  measure  of  value  in  such  a  case, 
and  an  obligation  is  not  wanting  even  partially  in  considera- 
tion, because  the  value  is  less  than  the  obligation." 

The  case  before  us,  in  some  of  its  features,  resembles  that  of 
€otree  v.  Cornell,  75  N.  Y.  91  (31  Am.  R.  428),  where  a  note  for  / 
?^orvices  was  sustained  although  the  amount  was  $20,000,  and 
greatly  in  excess  of  the  value  of  the  services.  The  court  said : 
^'Mere  inadequacy  in  value  of  the  thing  bought  or  paid  for  is 
never  intended  by  the  legal  expression,  want  or  feilure  of  con- 
sideration. This  only  covers  either  total  worthlessness  to  all 
parties  or  subsequent  destruction  partial  or  complete."  The 
case  of  Lindellv,  Rokes,  60  Mo.  249 ;  S.  C,  21  Am.  R.  395,  is  a 
peculiar  one.  There  the  consideration  of  the  note  sued  on 
was  the  payee's  promise  to  abstain  from  the  use  of  intoxicat- 
ing liquors  for  eight  months;  and  it  was  held  to  be  sufficient 
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to  support  the  note.  In  Parks  v.  Francis's  Adm'r,  50  Vt.  626  ; 
S.  C,  28  Am.  R.  517,  the  consideration  of  the  promise  was  the 
agreement  of  the  father  to  nmne  his  son  Xathan  Francis  Park.s, 
and  the  court  seems  to  have  treated  this  as  a  valid  consider- 
ation, although  the  point  is  not  expressly  decided,  as  the  case 
went  off  upon  a  question  whether  the  oral  contract  was  within 
the  statute  of  frauds.  There  are  very  many  American  cases 
illustrating  the  principle  we  are  considering,  and  treating  as 
valid  all  sorts  of  considerations,  among  them  :  Crow  v.  Har- 
mon, 25  Mo.  417;  Johnson  v.  Titm,  2  Hill,  606;  Oakley  v. 
\^  Boorman,  21  Wend.  588;  Sawyer  v.  McLouth,  46  Barb.  350; 
Hurd  V.  Green,  17  Hun,  327;  King's  Ex'rs  v.  Hanna,  9  B. 
Monroe,  369 ;  Seymour  v.  DelaTicey,  6  Johns.  Ch.  222 ;  Brooks 
v.  Ball,  18  Johns.  337  ;  Sanborn  v.  French,  2  Fost.  N.  H.  246. 
Before  passing  from  this  branch  of  the  case,  there  is  an 
English  decision  which  we  think  deserves  attention  ;  the  case 
to  which  we  refer  is  that  of  Shadwell  v.  Shadicell,  30  Law  J. 
145.  In  that  case  the  decedent  wrote  the  following  letter  to  his 
nephew :  "  I  am  glad  to  hear  of  your  intended  marriage  with 
Ellen  Nicholl ;  and,  as  I  promised  to  assist  you  at  starting,  I  am 
happy  to  tell  you  that  I  will  pay  to  you  one  hundred  and  fifty 
pounds  yearly  during  my  life,  and  until  your  annual  income 
derived  from  your  profession  of  a  chancery  barrister  shall 
amount  to  six  hundred  guineas,  of  which  your  own  admission 
will  be  the  only  evidence  that  I  shall  receive  or  require.'' 
The  declaration  averred  that  the  nephew  relied  upon  thib 
promise,  and  married  the  woman  named  in  the  letter.  EnLE^ 
C.  J.,  in  delivering  the  opinion  of  the  court,  said  :  "Then,  do 
these  facts  shew  that  the  promise  was  in  consideration,  either 
of  the  loss  to  be  sustained  by  the  plaintiff,  or  the  bctneiit  to  be  de- 
rived from  the  plaintiff  to  the  uncle,  at  his,  the  uncle's,  request  ? 
My  answer  is  in  the  affirmative.  First,  do  these  facts  shew  a 
loss  sustained  by  the  plaintiff  at  the  uncle's  request?  When 
I  answer  this  in  the  affirmative,  I  am  aware  that  a  man's  mar- 
riage with  the  woman  of  his  choice  is  in  one  sense  a  boon, 
and  in  that  sense  the  reverse  of  a  loss ;  yet,  as  between  the 
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plaintiff  and  the  party  promising  an  income  to  support  the 
marriage,  it  may  be  a  loss.  *  *  *  *  *  *  Si'condly, 
do  these  facts  shew  a  benefit  derived  from  the  plaintiff  to  the 
uncle  at  his  request?  In  answering  again  in  the  affirmative, 
I  am  at  liberty  to  consider  the  relation  in  which  the  parties 
stood,  and  the  interest  in  the  status  of  the  nephew  which  the 
uncle  declares." 

There  are,  it  is  commonly  but  not  altogether  accurately  said, 
two  exceptions  to  the  general  rule  we  have  stated : 

First,  Where  the  sole  consideration  is  money,  and  the  amount 
is  greatly  disproportioned  to  the  value  of  the  promise. 

Second.  Where  the  consideration  is  so  grossly  dispropor- 
tionate to  the  value  of  the  promise  as  to  indicate  fraud,  shock 
the  conscience  of  the  court,  and  make  the  enforcement  of  the 
<.*on tract  unconscionable. 
Of  these  in  their  order. 

Firnt.  A  money  consideration  is  capable  of  exact  and  defi- 
nite admeasurement;  its  value  is  fixed  and  unalterable,  and 
there  can  not  be  any  uncertainty  as  to  its  adequacy  or  inade- 
quacy. The  parties  really  exercise  no  judgment  in  passing 
upon  its  value,  for  that  never  is  in  doubt.  Courts  can,  there- 
fore, pass  upon  its  sufficiency  without  infringing  the  rule  that 
where  the  parties  have  for  themselves  determined  the  suffi- 
ciency of  the  consideration,  courts  will  not  review  their  de- 
cision. Schnell  v.  Nell,  17  Ind.  29  ;  Shepard  v.  Rhodes,  7  R.  I. 
470.  But  where  the  consideration  is  something  else  than 
money,  there  must  be  some  exercise  of  judgment  in  ascer- 
taining and  settling  its  value. 

Second.  Where  the  consideration  is  so  grossly  inadequate  as 
to  shock  the  conscience,  courts  will  interfere,  although  there 
has  been  some  exercise  of  judgment  by  the  parties  in  fixing  it. 
But  it  will  be  found  upon  an  analysis  of  the  cases,  that  courts 
interfere  upon  the  ground  of  fraud,  and  not  upon  the  ground  of 
inadequacy  of  consideration.  The  courts  never  do  interfere, 
unless  the  consideration  is  so  grossly  inadequate  as  to  amount 
to  fraud  or  oppression.     Mr.  Pomeroy  has  given  the  subject 
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careful  investigation,  and  concludes  his  discussion  with  this 
remark :  "  Ef  en  then  fraud,  and  not  inadequacy  of  price,  is  the 
true  and  only  cause  for  the  interposition  of  equity  and  the 
granting  of  relief."  2  Pomeroy  Eq.  Jur.,  section  927.  Judge 
Story  is  still  more  emphatic  in  his  statement  of  the  rule. 
"  Mere  inadequacy  of  price,  or  any  other  inequality  in  the  bar- 
gain, is  not,  however,  to  be  understood  as  constituting,  per  se,  a 
ground  to  avoid  a  bargain  in  equity.  For  courts  of  equity^ 
lis  well  as  courts  of  law,  act  upon  the  ground  that  every  per- 
son who  is  not,  from  his  peculiar  condition  or  circumstances,, 
under  disability,  is  entitled  to  dispose  of  his  property  in  such 
manner  and  upon  such  terms  as  he  chooses ;  and  whether  his; 
bargains  are  wise  and  discreet,  and  profitable  or  unprofitable,  or 
otherwise,  are  considerations,  not  for  courts  of  justice,  but  for 
the  party  himself  to  deliberate  upon.  Inadequacy  of  consid- 
eration is  not,  then,  of  itself,  a  distinct  principle  of  relief 
in  equity.  The  common  law  knows  no  such  principle.  The 
consideration,  be  it  more  or  less,  supports  the  contract. 
Common  sense  knows  no  such  principle."  1  Story  Eq.  Juris.,, 
sections  244,  245.  In  Griffith  v.  Spratfey,  1  Cox  C.  C.  383, 
the  Chi^jf  Baron  said  there  was  no  case  in  which  mere 
inadequacy  of  price,  independent  of  other  considerations,  had 
been  held  sufficient  to  set  aside  a  conveyance.  In  Woodfolk  v. 
Bloujdy  3  Haywood,  146 ;  S.  C,  9  Am.  Dec.  736,  the  Supreme 
Court  of  Tennessee  made  the  same  declaration.  The  case  of 
j  Harrison  v.  Guest,  8  H.  L.  C.  481,  was  ably  argued,  and  it  was 
held.  Lord  Chancellor  Campbell,  and  Lords  Brougham, 
Wensleybale  and  Cranworth,  all  giving  opinions,  that 
mere  inadequacy  of  consideration  would  not  invalidate  a  con- 
tract. Lord  Wensleydale  said :  "  My  Lords,  I  entirely  agree 
with  the  opinion  of  my  noble  and  learned  friend  on  the  Wool- 
sack :  I  concur  entirely  in  all  the  observations  that  he  has  made 
upon  this  case ;  I  do  not  feel  the  least  doubt  about  it."  The 
case  cited  was  very  like  the  present,  and  is  strong  authority 
upon  this  point. 

The  question  in  the  case  at  bar,  therefore,  comes  to  this : 
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Did  Wolford  perpetrate  a  fraud  upon  Charles  Lehman  ?  If, 
upon  the  facts  stated  in  the  answer  and  reply,  ^e  can  justly 
declare  that  the  former  was  guilty  of  fraud,  actual  or  con- 
structive, then  we  can  sustain  the  judgment;  otherwise  we 
must  reverse  it. 

The  character  of  the  consideration  is  an  important  matter ; 
for  there  is,  as  we  have  seen,  a  marked  and  clear  distinction 
between  a  determinate  money  consideration  and  an  indeter- 
minate one.  This  distinction  is  pointed  out  in  Schnell  v.  Nell, 
supra,  and  in  Smock  t.  Pierson,  supra.  In  this  last  case  it 
was  said:  "  In  estimating  the  value  of  a  thing  as  the  consid- 
eration for  a  promise,  there  is  a  manifest  distinction  between 
property  of  a  certain  and  determinate  value,  and  things  which 
have  but  a  contingent  and|^dc terminate  value.  But,  in  any 
event,  mere  inadequacy  of  consideration  is  not  sufficient  to 
defeat  a  promise."  In  Kerr  v.  Lucas,  1  Allen,  279,  it  wa.s 
held  that  where  the  value  of  a  consideration  is  indefinite,  the 
parties  have  a  right  to  fix  it  for  themselves,  and  the  courts 
can  not  overturn  their  decision  upon  its  suflBciency.  The 
consideration  in  the  case  before  us  was,  except  as  to  the  $40 
paid  in  money,  an  indeterminate  one,  and  one  which  the  par- 
ties alone  were  competent  to  measure  and  determine. 

Where  a  party  contracts  for  the  performance  of  an  act  which 
will  afford  him  pleasure,  gratify  his  ambition,  please  his  fancy, 
or  express  his  appreciation  of  a  service  another  has  done  him, 
his  estimate  of  value  should  be  left  undisturbed,  unless,  in- 
deed, there  is  evidence  of  fraud.  There  is,  in  such  a  case,  abso- 
lutely no  rule  by  which  the  courts  can  be  guided,  if  once  they 
depart  from  the  value  fixed  by  the  promisor.  If  they  attempt 
to  fix  some  standard,  it  must  necessarily  be  an  arbitrary  one, 
and  ascertained  only  by  mere  conjecture.  If,  in  the  class  of 
cases  under  mention,  there  is  any  legal  consideration  for  a 
promise,  it  must  be  sufficient  for  the  one  made;  for,  if  this 
be  not  so,  then  the  result  is  that  the  court  substitutes  its  own 
judgment  for  that  of  the  promisor,  and,  in  doing  this,  makes 
a  new  contract     Where  the  purpose  of  the  party  is  to  secure 


:i(H  SUPREME  COURT  OF  INDIANA, 


Wolford  r.  Powers,  Administratrix. 


a  pecuniary  or  property  benefit,  there  is  much  more  ground 
f<)r  judicial  interference  than  in  a  case  like  this,  where  the 
controlling  purpose  is  not  gain,  but  the  gratification  of  a  de- 
sire or  fiincy.  Even  in  the  former  class  of  cases,  courts  never 
do  interfere  upon  the  sole  ground  of  inadequacy  of  consider- 
ation, and  certainly  should  not  iu  the  class  to  which  the  one 
at  bar  belongs.  Xo  person  in  the  world,  other  than  the 
promisor,  can  estimate  the  value  of  an  act  which  arouses  his 
gratitude,  gratifies  his  ambition,  or  pleases  his  fancy.  If 
there  be  any  consideration  at  all,  it  milst  be  allotted  the  value 
the  parties  have  placed  upon  it,  or  a  conjectural  estimate,  made 
arbitrarily  and  without  the  semblance  of  a  guide,  mu^  be  sub- 
stituted bv  the  courts. 

We  turn  now  to  the  cases  citecliby  the  appellee.  Three  of 
them,  JestoiiH  v.  Brooke,  Cowp.  793,  Floyer  v.  Edwards,  Cowp. 
116,  and  Baxter  v.  Wales,  12  Mass.  360,  are  the  same  in  prin- 
ciple, and  decide  that  a  creditor  can  not  fix  an  oppressive  and 
unconscionable  sum  as  the  measure  of  damages  for  a  breach 
of  contract.  They  do  not  proceed  upon  the  ground  of  inade- 
quacy of  consideration,  but  upon  the  ground  that  a  penalty 
for  failure  to  perform  a  contract  must  not  be  oppressive.  It 
may  well  be  doubted  whether  they  do  not  state  the  rule  too 
broadly  upon  that  point;  for,  where  the  damages  are  indefinite 
and  imcertain,  the  parties  may  fix  a  certain  sum  as  liquidated 
damages,  and  the  contract  will  be  enforced.  But  we  need  not 
and  do  not  make  any  decision  upon  this  point.  The  case  of 
Ex  parte  Young,  6  Bissell,  53,  turned  upon  the  validity  of 
"corner  option  contracts  in  grain,"  and  the  question  as  to  the 
sufficiency  of  the  consideration  \yas  really  not  discussed  or 
decided  by  the  court.  In  the  case  of  Cutler  v.  How,  8  Mass. 
257,  there  was  no  consideration  at  all  for  the  part  of  the  note 
held  invalid,  for  the  reason  that  no  fees  were  due  the  officer. 
The  cases  of  Schnell  v.  Nell  and  Shepard  v.  Rhodes  decide  that 
where  the  consideration  is  money  and  nothing  else,  courts  may 
determine  its  adequacy;  but  they  both  declare  that  where 
the  ct)nsideration  is  an  indeterminate  one,  the  rule  is  other- 
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wise.  In  Shepard  v.  Rhodes  it  was  said :  "  In  all  cases,  there- 
fore, where  the  asmiinption  or  undertaking  is  founded  upon 
the  sale  or  exchange  of  merchandise  or  property,  or  upon  other 
than  a  vmney  consideration,  and  the  promise  has  been  delib- 
erately made,  the  law  looks  no  further  than  to  see  that  the 
obligation  rests  upon  a  consideration,  that  is,  one  recognized 
tis  legal,  and  of  some  value."  We  may  remark,  in  passing, 
that  the  doctrine,  that  where  money  is  the  sole  consideration 
the  courts  will  interfere  upon  the  ground  of  inadequacy,  is 
•denied  by  high  authority.  Lavyrence  v.  Mc  Calmont,  2  How.  426. 

We  do  not  agree  with  appellee's  counsel  that  where  the 
consideration  is  partly  in  money  and  partly  in  something 
•else,  we  must,  in  determining  whether  the  consideration  was 
adequate,  exclude  the  money  part.  We  suppose  that  if  a  man 
sells  a  horse  for  a  patent  hay-fork  and  for  $40  in  money,  the 
two  things  must  be  reckoned  together.  But,  perhaps,  the 
general  rule  may  not  apply  to  a  case  like  this,  where  it  is  made 
to  appear  that  the  payment  of  the  money  was  little  else  than 
a  mere  matter  of  form,  and  that  the  real  consideration  for  the 
promise  was  something  other  than  the  money.  Without,  how- 
ever, deciding  this  point,  we  shall  treat  the  case  as  resting 
entirely  upon  the  two  other  considerations  stated  in  the 
pleadings. 

There  are  two  distinct  considerations  stated  in  the  reply. 
The  first  of  these,  the  performance  of  services  for  the  intestate, 
is,  in  our  opinion,  a  legal  consideration.  We  are  not  un- 
mindful of  the  rule  that  an  executed  consideration  will  not 
support  a  promise ;  on  the  contrary,  we  fully  approve  it,  and 
carefully  refrain  from  encroaching  upon  it.  Nor  do  we  hold, 
or  mean  to  hold,  that  a  voluntary  service  rendered  as  a  mere 
fevdr  or  gratuity  can  constitute  a  valuable  consideration  for 
a  promise.  We  do  hold  that  the  pleadings  in  this  case  show 
that  the  consideration  was  not  an  executed  one,  and  that  the 
services  were  not  rendered  voluntarily,  or  as  a  mere  matter 
of  favor.  We  rest  our  ruling  upon  the  fact  that  the  services 
Vol.  Sf).— 20 
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were  continuous  and  rendered  at  the  request  of  the  maker  of 
the  note.  In  Osborne  v.  Rogers,  1  Saunders^  264,  an  elaborate 
note  collects  the  older  cases  upon  this  subject,  and  declares 
the  law  to  be  that  where  there  is  a  precedent  request  the  con- 
sideration can  not  be  deemed  an  executed  one.  In  the  ap- 
pendix to  Pothier  on  Obligations  it  is  said,  in  speaking  of 
executed  considerations :  "  Where  the  act  which  is  the  con- 
sideration of  the  promise  is  founded  upon  a  preceding  request,, 
it  is  sufficient."  1  Pothier  Obi.  20.  In  Powell  on  Contracts, 
361,  the  rule  is  thus  stated :  "And  a  consideration  past  will  be  a 
good  ground  to  maintain  an  action  upon  a  subsequent  promise 
or  contract,  where  the  consideration  is  stated  to  have  been  at  the 
defendant's  special  suit  and  request ;  for  the  promise,  though  it 
follows,  yet  is  not  naked,  but  couples  itself  with  the  suit  or 
request  before,  and  the  merits  of  the  party  procured  by  that 
suit  or  request."  Addison  says :  "  Bygone  acts  or  services 
will  sustain  an  action  when  jjerformed  or  rendered  pursuant 
to  the  previous  request  of  the  promisor."  1  Addison  Con.. 
24,  sec.  11;  Hicks  v.  Burhans,  10  Johns.  243;  Livingston 
V.  Rogers,  1  Caine,  683  ;  Lampleigh  v.  BrathwaUy  Hobart,  105 ; 
Bradford  v.  RovMon,  8  Irish  C.  L.  468 ;  Carson  v.  Clark,  1 
Scam.  113  (26  Am.  Dec.  79).  It  is  quite  certain  that  the 
request  to  perform  the  services,  coupled  with  the  promise  to 
pay  for  them,  takes  the  case  out  of  the  rule  that  no  action 
will  lie  for  services  rendered  voluntarily  or  performed  gratu- 
itously, and  that  the  same  fects  take  the  case  out  of  the  rule 
declaring  an  executed  consideration  to  be  insufficient  to  sup- 
port a  promise.  Whatever  may  be  thought  of  the  reasoning 
of  some  of  the  earlier  English  cases,  it  can  not  be  doubted 
that  the  conclusion  that  where  there  is  a  request,  and  con- 
tinuous services  of  value  are  rendered  to  the  person,  making 
the  request,  the  consideration  is  a  valid  one,  and  will  support 
a  promise  to  pay  for  such  services,  although  some  of  them 
were  rendered  prior  to  theVequest.  1  Wharton  Con.,  sec. 
515.  In  the  case  in  handyme  services  were  rendered  before 
and  up  to  the  time  of  the/execution  of  the  note,  and  clearly 
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come  within  the  rule  declaring  a  continuous  consideration  to  be 
sufficient.  1  Chitty  Con.  16;  1  Parsons  Con.  468;  Addison 
Con.  16 ;  Powell  Con.,  sec.  48 ;  Comyns'  Dig.,  title  Assumpsit, 
B.  12 ;  Pothier  Oblig.,  Appendix,  19 ;  Loomia  v.  Newhall,  15 
Pick.  159 ;  Andrews  v.  Ives,  3  Conn.  368 ;  Wiggina  v.  Keizer^, 
6  Ind.  252;  Oarroll  v.  Nixon,  4  Watts  &  S.  517 ;  Bedor  v. 
Roberts,  58  Ala.  331. 

The  surrender,  at  the  intestate's  request,  of  the  right  or 
privilege  of  naming  the  appellant's  child,  was  the  yielding  of 
a  consideration.  The  right  to  give  his  child  a  name  was  one 
which  the  father  possessed,  and  one  which  he  could  not  be  de- 
prived of  against  his  consent.  If  the  intestate  chose  to  bar- 
gain for  the  exercise  of  this  right,  he  should  be  bound,  for  by 
his  bargain  he  limited  and  restrained  the  father's  right  to  be-- 
stow  his  own  or  some  other  name  upon  the  child.  We  can 
perceive  no  solid  reason  for  declaring  that  the  right  with  which, 
the  father  parted  at  the  intestate's  request  was  of  no  value- 
It  is  difficult,  if  not  impossible,  to  invent  even  a  plausible 
reason  for  affirming  that  such  a  right  or  privilege  is  absolutely 
worthless.  The  father  is  the  natural  guardian  of  his  child,, 
and  entitled  to  its  services  during  infancy,  and  within  thi& 
natural  right  must  fall  the  privilege  of  bestowing  a  name  tipon. 
it.  In  yielding  to  the  intestate's  request,  and  in  consider- 
ation of  the  promise  accompanying  it,  the  appellant  certainly- 
suffered  some  deprivation  and  surrendered  some  right. .  The- 
rule  is,  that  "  It  is  sufficient,  if  there  be  any  damage  or  detri- 
ment to  the  plaintiff,  though  no  actual  benefit  accrue  to  the* 
party  undertaking."  Addison  Con.,  section  9;  Glasgow  v.. 
Hobbs,  32  Ind.  440.  Conceding  that  the  intestate  derived  no 
benefit,  still,  as  the  appellant  suffered  some  detriment  and 
yielded  a  right,  there  is  a  legal  consideration. 

The  concession  that  the  intestate  secured  no  benefit  is  one 
that  can  not  be  justly  made,  for  he  himself  determined  that 
the  act  done  by  the  appellant,  at  his  request,  was  a  benefit  to 
him.  It  is  not  necessary  that  the  consideration  for  a  promise 
should  be  a  property  one.     It  is  true  that  the  courts  and  text- 
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writers  use  the  words  *^  valuable  consideration,"  but  this  is  done 
for  the  purpose  of  distinguishing  the  consideration  from  a 
good  one,  that  is,  one  based  upon  love  and  affection,  and  from 
one  resting  on  a  purely  moral  obligation.  ^^It  is  a  familiar 
doctrine,"  says  the  Supreme  Court  of  Texas,  in  Hendricks  v. 
Snediker,  30  Texas,  296,  "  that  there  need  be  no  pecuniary 
benefit  passing  to  the  vendor  to  make  a  consideration  val- 
uable." In  most  of  the  cases  cited  in  discussing  the  first 
branch  of  this  case,  the  consideration  was  something  else  than 
one  having  a  pecuniary  or  property  value.  Others  may  be 
added.  Thus,  in  Gurvin  v.  Cromartu,  11  Iredell,  174,  the  con- 
sideration was  the  undertaking  of  the  plaintiff  to  take  a  wife 
and  have  a  child  born  unto  him.  In  Adams  v.  Honness,  62 
Barb.  326,  the  consideration  was  the  removal  of  the  promisee 
to  a  place  near  the  home  of  the  promisor ;  and  this  was  also 
the  consideration  in  Halsa  v.  Haha,  8  Mo.  303,  and  Rum- 
holds  V.  Parr,  51  Mo.  592.  In  Worrell  v.  First  Presbyterian 
Church,  etc.,  23  N.  J.  Eq.  96,  the  consideration  was  the  resig- 
nation of  the  position  of  pastor  of  a  church.  In  Anson  on 
Contracts,  64,  cases  are  collected  upon  this  general  subject, 
and  the  author  says  that  courts  '^  will  not  ask  whether  the 
thing  which  forms  the  consideration  does  in  fistct  benefit  the 
promisor,  or  a  third  party,  or  is  of  any  substantial  value  to  J 
yj  any  one.  It  is  enough  that  something  is  promised,  done,  for- 
borne,  or  suffered  by  the  party  to  whom  the  promise  is  made, 
as  consideration  for  the  promise  made  to  him."  We  find  scat- 
tered through  the  books  cases  where  devises  of  property  are 
made  upon  conditions  having  no  pecuniary  value  at  all, 
and  yet  they  are  always  enforced ;  and  so  we  find  men  in  life 
making  subscriptions  to  colleges  on  condition  that  they  shall 
bear  their  names,  or  endowing  professorships  upon  condition 
that  they  shall  be  given  their  names,  and,  so  far  as  our  ob-  y 
y^  servation  has  extended,  the  validity  of  such  conditions  has 
never  been  challenged.  It  is  evident  that  the  naming  of  a 
college  professorship  or  the  like  has  always  been  considered 
as  a  matter  of  importance  and  value,  for  to  declare  otherwise 
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would  be  to  affirm  that  courts  and  law-writers  have  for  ages 
been  solemn  respecters  of  worthless  trifles.  It  will  not  do  to 
say  that  the  bestowal  of  a  name  is  a  valueless  act,  and  if  once 
it  be  granted  to  be  of  some  value,  then,  in  the  absence  of 
fraud  and  oppression,  it  must  be  held  to  possess  the  value 
placed  upon  it  by  the  contracting  parties. 

Cases  are  cited  showing  the  importance  of  the  question  of 
consideration  where  fraud  and  imposition  are  imputed  to  the 
party  asserting  the  contract, and  to  the  rule  declared  in  those 
cases  we  yield  undoubting  assent.  But  here  there  is  no  ques- 
tion of  fraud,  imposition  or  oppression.  The  case  is  before 
us  upon  the  pleadings,  and  there  is  no  charge  of  fraud,  nor 
any  allegation  that  corrupt  acts  were  done  or  undue  advantage 
taken.  We  are  not  considering  the  case  upon  the  evidence, 
and  there  are  no  inferences  to  be  drawn  from  proved  facts, 
but  we  are  required  to  do  no  more  than  examine  the  allega- 
tions of  the  pleadings,  and  from  them  determine  the  rights 
of  the  parties. 

Few  rules  are  better  settled  than  that  fraud  is  never  pre- 
sumed,  and  that  a  party  who  relies  upon  fraud  as  a  cause  of 
action,  or  ground  of  defence,  must  charge  it  in  his  pleadings* 
Where  there  is  no  such  charge,  and  no  &cts  constituting  fraud 
are  pleaded,  courts  can  not  by  any  inferential  process  inject 
that  element  into  the  case. 

Judgment  reversed. 


No.  9276.  tS  MP 

Krug,  Sheriff,  v.  Davis.  h4  96q 

JrDOMENT. — Execution, — Injunction. — Collateral  Attack. — An  action  to  enjoin  {Jg  009 

the  enforcement  of  a  judgment  by  execution  is  a  collateral  attack,  and  U^  J^^ 

can  be  maintained  only  upon  a  showing  that  the  judgment  is  void.  ^ — .  1 

Same. — Summona. — Service. — DefaiUt. — It  is  not  cause  for  enjoining  the  en-  155  a09| 

forcement  of  a  judgment  taken  upon  default,  that  no  summons  was  is-  86  3^1 

85      309 
166      w5 
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sued  under  the  seal  of  the  court  as  required  by  law,  that  no  such  sum- 
mons was  ever  issued  and  served  in  any  manner,  and  that  the  party  did  not 
appear,  and  had  no  summons  served  upon  him  to  appear  to  the  action. 

Same. — Service  of  Proceifs. — Slienff^s  lUlurn  Conclusive. — The  return  of  the 
sheriff  showing  service  of  process  being  conclusive  on  the  partfy,  a  judg- 
ment by  default  can  be  shown  to  be  void  for  want  of  such  service  only 
by  averment  that  the  record  does  not  show,  and  that  there  was  in  fact, 
no  such  return. 

'Same. — Le(fal  Preaumptiofn^  Oomparative  Streiigth  of. —The  presumption  of  reg- 
tularity  in  the  final  judgment  of  the  court  is  stronger  than  the  presump- 
tion that  the  sheriff  did  not  make  a  false  return  of  the  process. 

:8ame. — SumtnofM. — Secd<^  Court — A  judgment  by  default  is  not  void  for 
want  of  the  seal  of  the  court  upon  the  summons. 

Pleading.— J^ocfe  and  Oonelmions  of  Law. — A  pleading  should  state  facts, 
not  legal  conclusions  merely. 

From  the  Montgomery  Circuit  Court. 

J),  A.  Roach  and  N.  P.  H.  Proctor,  for  appellant. 
{jT.  W.  Paul  and  /.  E,  Humphries^  for  appellee. 

Woods,  C.  J. — The  appellant,  as  sheriif,  had  seized  and 
was  about  to  sell  upon  execution  property  of  the  appellee. 
The  appellee  obtained  a  judgment  enjoining  the  sale,  on  a 
complaint  wherein  it  is  alleged  that  the  judgment  on  which 
the  execution  was  issued  was  void  for  the  want  of  notice  to 
the  defendant.  The  appellant  now  insists,  under  a  proper 
assignment  of  error,  that  the  court  erred  in  overruling  his 
demurrer  for  want  of  facts  to  the  complaint. 

We  need  give  only  the  allegations  of  the  complaint  in  ref- 
'erence  to  the  issue  and  service  of  the  summons,  as  the  su£S- 
•ciency  of  the  pleading  in  any  other  respect  is  not  disputed. 
Upon  this  point  it  is  averred :  '^  That  no  summons  was  issued 
hy  the  clerk  of  the  court  in  said  cause  under  the  seal  of  the 
-court,  and  directed  and  delivered  to  the  sheriff  of  the  county, 
as  required  by  law,  and  no  such  summons  was  ever  issued  by 
the  clerk  of  said  court,  nor  served  upon  this  plaintiff  in  any 
manner  whatever  •  *  *  *  that  the  court  entered  and  rendered 
:a  pretended  judgment  against  this  plaintiff,  *  *  by  having 
him  called  and  defaulted  on  the  25th  day  of  September,  1879, 
■and  that  plaintiff  did  not  appear  in  said  action  in  said  court. 
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and  had  no  summons  served  upon  him  to  appear  in  said  actioti, 
and  upon  such  default  the  court  rendered  the  judgment/^ 

It  is  a  familiar  doctrine  that  such  a  proceeding  to  enjoin 
the  enforcement  of  a  judgment  by  execution  constitutes  a  col- 
lateral attack  upon  the  judgment  and  can  not  he  maintained 
on  account  of  errors  or  irregularity  merely,  but  only  upon  a 
^showing  that  the  j udgment  is  void.  Gall  v.  Fryberger,  75  Ind. 
98;  Featherston  v.  SmoM,  77  Ind.  143;  Stout  v.  Woods,  79 
Ind.  108. 

The  &cts  stated  in  this  complaint  do  not  show  that  the 
judgment  in  question  was  void.  The  allegation  that  no 
summons  was  issued  under  the  seal  of  the  court,  and  directed 
:and  delivered  to  the  sheriff,  as  required  by  law,  and  that  no 
•such  summons  was  ever  issued,  etc.,  is  not  good  because,  in- 
stead of  alleging  the  facts,  it  states  only  a  legal  conclusion. 
Clark  V.  Lineberger,  44  Ind.  223 ;  Kellogg  v.  Toul^  66  Ind. 
146;  Jackson  School  Tp,  v.  Farlow,  75  Ind.  118;  Caskey  v. 
City  of  Greensburgh,  78  Ind.  233. 

If,  however,  it  be  conceded  that  the  seal  of  the  court  was 
fiot  in  any  manner  stamped  upon  the  summons,  the  validity 
•of  the  judgment  was  not  affected  by  the  omission.  Boyd  v. 
Fitch,  71  Ind.  306 ;  State  v.  Davis,  73  Ind.  359. 

It  is  alleged  that  the  plaintiff  did  not  appear  to  the  action, 
•''and  had  no  summons  served  upon  him  to  appear."  If  this 
be  regarded  as  an  averment  that  there  was  in  &ct  no  service 
•of  summons,  with  or  without  the  seal  of  the  court,  there  is 
still  a  feilurfc  to  show  that  the  court  did  not  acquire  jurisdic- 
tion of  the  defendant,  because  it  is  not  alleged  that  the  sheriff 
•did  not  make  return  of  a  summons  showing  a  proper  service 
thereof  upon  the  appellee. 

It  must  be  regarded  as  well  settled  in  this  State,  that  the 
truth  of  a  sheriff's  return,  showing  the  service  of  process, 
can  not  be  disputed  by  the  party,  even  upon  a  direct  applica- 
tion before  default  to  have  the  return  set  aside  or  corrected, 
and  much  less,  in  reason,  after  the  rendition  of  judgment, 
^nd  by  way  of  collateral  attack.     Rowell  v.  Klein,  44  Ind.  290 
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(15  Am.  R.  235) ;  Uplahn  v.  Gillespie,  48  Ind.  397 ;  Johnson 
^.  Patterson^  59  Ind.  237 ;  Stockton  v.  Stockton,  59  Ind.  574  > 
^iU  V.  Fisher,  76  Ind.  231. 

It  necessarily  follows  that  besides,  or  instead  of,  denying 
the  &ct  of  service,  the  complaint  should  have  alleged  that 
there  was  not  in  fact,  and  the  record  of  the  judgment  did  not 
show,  a  return  of  service  of  summons  upon  the  judgment 
defendant.  It  can  not  be  presumed,  in  aid  of  the  complaint, 
that  the  sheriff  did  not  make  a  false  return,  because  there  iS' 
a  stronger  presumption  in  favor  of  the  regularity  and  va- 
lidity of  the  proceedings  and  judgment  of  the  court. 

Judgment  reversed,  with  instructions  to  sustain  the  de« 
murrer  to  the  complaint. 


No.  8496. 

Hinds  et  al.  v.  Hinds,  Exbcutob. 

Will. — Oonatrvctum, — Tntentwiu — In  construing  a  will,  it  is  the  duty  of  the 
court  to  ascertain  and  carry  into  effect  the  intention  of  the  testator,  if  it 
can  be  done ;  and  this  intention  is  to  be  ascertained  from  an  examina- 
tion of  all  the  provisions  of  the  will,  in  relation  to  the  subject  of  in- 
quiry. 

Same. — Bond, — Executor. — Ti^usi  and  Trustee. — LimU  of  LiabUity. — The  bond 
of  an  executor,  given  to  secure  the  faithful  discharge  of  his  duties  a» 
executor,  can  not  be  construed  as  conditioned  for  the  faitliful  dischai^ge 
of  his  duties  as  trustee  of  a  trust  created  bv  the  will. 

Same. — Bond  of  Tnutee, — Duty  of  Court — It  is  the  duty  of  the  court  hav- 
ing jurisdiction  of  an  express  trust  to  require  the  trustee  to  execute 
bond,  with  sufficient  sureties,  conditioned  for  the  faithful  performance- 
of  the  duties  of  his  trust,  and  the  preservation  of  the  trust  estate. 

From  the  St.  Joseph  Circuit  Court. 

L,  Hubbard,  for  appellants. 

A.  Anderson  and  /.  Brovmfield,  Jr.,  for  appellee. 

HowK,  J. — This  suit  was  brought  by  appellee,  as  executor 
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and  trustee,  to  obtain  a  construction  of  the  last  will  and  tes- 
tament of  his  testator,  Hugh  L.  Hinds,  deceased.  The  ben- 
eficiaries under  the  will  are  parties  to  thiB  suit,  either  as  plain- 
tiff or  defendants.  The  cause  was  tried  by  the  court,  and,  at 
the  appellants'  request,  the  court  made  a  special  finding  of  the 
&cts,  and  stated  its  conclusions  of  law  thereon.  The  appel- 
lants' exceptions  to  the  conclusions  of  law  were  overruled  by 
the  court,  and  judgment  was  rendered  in  accordance  therewith. 

The  error  assigned  by  the  appellants  is,  that  the  court  erred 
in  its  conclusions  of  law  upon  the  facts  specially  found. 

In  the  outset  of  his  will,  the  testator,  Hugh  L.  Hinds,  made 
the  following  disposition  of  his  estate :  "  It  is  my  desire  that 
my  debts  be  all  first  paid,  and  then  the  rest  and  residue  of  all 
my  estate,  including  choses  in  action,  shall  be  regarded  as  a 
whole  and  entire  estate,  and  as  such  I  give,  devise  and  be- 
queath the  same  to  Caleb  A.  Kimball  and  my  nephew,  Hugh 
M.  Hinds,  in  trust,  for  the  uses  and  purposes  following,  to 
wit :  One-third  part  thereof  for  my  wife,  one-third  part  thereof 
for  my  son,  John  Ward  Hinds,  and  the  other  third  part  thereof 
for  my  said  nephew,  Hugh  M.  Hinds;  said  trust  to  continue 
for  a  period  of  twenty -five  years." 

Subsequently,  the  will  contains  the  following  provision : 
"  It  is  further  my  will,  that  if  my  said  nephew  should  die 
without  lawful  issue  then  alive,  or  the  descendants  thereof, 
then  I  give  and  bequeath  his  share  of  said  property  to  my 
said  son,  or  his  descendants." 

Upon  this  provision  of  the  will,  in  connection  with  the 
context,  the  court  stated  the  following  conclusion  of  law:  "8. 
That  said  Hugh  M.  Hinds  has  a  vested  interest,  subject  to 
said  trust,  in  one-third  of  all  of  said  trust  fund,  and  in  case 
he  dies  without  issue  then  living,  before  sale  of  trust  property 
and  division  of  the. fund,  and  John  Ward  Hinds,  or  his  de- 
scendants then  living,  the  devise  over  to  John  Ward  Hinds 
will  take  effect,  as  a  valid  executory  devise ;  but  that  said  ex- 
ecutory devise  will  be  void  and  of  no  effect,  as  to  such  of  the 
trust  property  as  may  have  been  sold,  or  such  of  the  trust 
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fund  &s  shall  have  been  divided  among  the  legatees,  before 
the  death  of  said  Hugh  M.  Hinds." 

It  is  claimed  by  the  appellants'  counsel,  "  That  so  much  of 
this  conclusion  of  law  as  limits  the  operation  of  the  executory 
devise  to  such  of  the  trust  estate  as  may  be  unsold  or  undi- 
vided, is  erroneous/'  In  other  words,  it  is  claimed  by  counsel, 
if  we  understand  his  position,  that  neither  the  sale  nor  the  di- 
vision of  the  trust  property  can  or  will  defeat  or  prevent  the 
operation  of  the  executory  devise  of  such  property,  on  the 
happening  of  the  contingency  upon  which  the  devise  over 
will  take  effect.  In  the  proper  determination  of  this  point, 
it  is  necessary,  we  think,  that  another  provision  of  the  will 
should  be  considered,  as  follows:  "To  enable  my  said  trustees, 
or  the  survivors  or  survivor  of  them,  to  carry  out  the  pro- 
visions of  the  trusts  herein  created,  I  hereby  give,  devise  and 
bequeath  to  them  all  of  my  real  estate,  ajid  hereby  authorize 
and  empower  them,  the  survivors  or  survivor  of  them,  to  bar- 
gain, sell  and  convey  said  real  estate,  in  fee  simple,  as  fully 
and  completely  as  I  could  do  myself,  if  alive,  vesting  the  title 
thereof  in  fee  to  the  purchasers,''  etc.  It  is  also  provided  in 
the  will,  "  That  if  they,  the  trustees,  are  of  opinion  that  it 
would  be  for  the  interest  of  the  estate  to  sell  off  any  of  the 
personal  property  on  my  farm,  in  St.  Joseph  county,  or  about 
my  dwelling,  they  are  hereby  authorized  to  do  so,  on  the  best 
terms  the  market  will  warrant,  and  use  the  proceeds  to  the 
best  advantage  of  the  estate." 

Construing  all  these  provisions  of  the  will  together,  it  is 
very  clear,  we  think,  that  the  trustees  were  clothed  with  full 
and  ample  power  to  sell,  convey  or  otherwise  dispose  of  all  the 
trust  estate,  real  or  personal ;  and  that,  upon  such  sale  and 
conveyance,  or  other  proper  transfer,  of  any  part  of  the  trust 
estate,  the  purchaser  will  take  the  specific  property  by  an  ab- 
solute title,  wholly  discharged  from  the  trust,  and  freed  from 
the  operation  of  the  executory  devise.  In  such  case,  of  course, 
the  proceeds  of  the  sale  would  become  a  part  of  the  trust 
estate,  in  lieu  of  the  property  sold,  and  would  be  held  by  the 


1sOVEmbp:r  term,  1882.  315 


Hinds  el  a/,  r.  Hinds,  Executor. 


trustees,  subject  to  the  contingencies  and  conditions  provided 
in  the  will,  until  the  expiration  of  the  trust  thereby  created. 
Upon  the  expiration  of  the  trust,  and  the  division  then  made 
of  the  trust  estate  between  the  eestuis  que  trust  named  in  the 
will,  if  such  division  be  made  before  the  death  of  Hugh  M. 
Hinds,  he  will  take  his  share  of  the  trust  estate,  freed  from 
the  trust  and  from  the  operation  of  the  executory  devise,  con- 
tained in  the  will.  This  view  of  the  matter  accords,  we  think, 
with  the  expressed  wish  of  the  testator,  as  shown  by  the  fol- 
lowing provision  of  the  will :  "  It  is  further  my  desire,  that, 
at  the  winding  up  of  said  trust,  the  proceeds  arising  from  the 
sale  of  the  trust  property  shall  be  divided  between  the  parties 
entitled  thereto,  as  it  is  received  by  said  trustees."  In  con- 
truing  the  will,  it  was  the  duty  of  the  court  to  ascertain  and 
<*Arry  into  effect  the  intention  of  the  testator,  if  it  could  be 
done ;  and  this  intention  was  to  be  ascertained  from  all  the 
provisions  of  the  will,  in  relation  to  the  subject  of  enquiry. 
Fraim  v.  MiUiaon,  59  Ind.  123 ;  Tyner  v.  Reese,  70  Ind.  432 ; 
Lofton  \.  Moore,  83  Ind.  112. 

There  is  no  substantial  difference  between  the  views  we 
liave  expressed  and  the  eighth  conclusion  of  law  above  quoted, 
as  we  understand  its  meaning;  and,  therefore,  the  court  did 
not  err,  we  think,  in  that  conclusion  of  law. 

The  eleventh  conclusion  of  law,  stated  by  the  court,  was  es 
follows: 

"11.  That  the  bond  executed  by  said  executor  is,  under 
the  laws  of  this  State,  designed  to  insure  the  faithful  perform- 
ance of  his  duty  as  executor  only  and  not  such  duties  as  may 
be,  by  said  will,  devolved  on  or  vested  in  him,  as  trustee  only. 
And,  therefore,  when  said  executor  shall  have  fully  paid  off 
all  the  debts  and  liabilities  of  said  testator,  and  all  the  costs 
and  charges  of  administration,  and  shall  have  paid  all  specific 
l(!gacies,  and  shall  have  made  proper  accounting  for  said  estate, 
and  shall  have  taken  the  surplus  of  said  estate  into  his  hands 
as  trustee,  and  entered  on  the  care,  management  and. disposi- 
tion thereof,  as  trustee,  under  said  will,  he  shall  no  longer  be 
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liable  on  said  bond^  nor  shall  such  bond  be  construed  as  con- 
ditioned for  the  accounting  of  any  money  or  property  which 
he  may  thereafter  receive  or  hold  as  such  trustee." 

The  appellants'  counsel  insists  that  this  conclusion  of  law 
is  erroneous.  Counsel  says :  "  This  is  an  attempt  to  dis- 
criminate between  the  duties  imposed  on  the  executor  by  this 
will,  and  to  limit  the  liability  on  his  bond,  in  effect  the  lia- 
bility of  his  sureties,  to  a  part  of  the  acts  specified  in  the  wilL 
In  effect,  it  destroys  the  security  of  his  bond ;  for,  as  may  be 
fiiirly  surmised,  the  testator  left  a  large  estate  and  few  debts, 
and  the  management  and  control  of  his  estate,  as  trustee,  com- 
prise all  the  duties  of  the  executor,  except  a  few  formal  mat- 
ters in  compliance  with  the  statute.  The  years  of  care  and 
management  required  till  this  infant  son  shall  arrive  at  majority 
are  wholly  without  any  security,  except  the  personal  respon- 
sibility of  the  executor."  We  are  are  not  convinced  by  this 
course  of  reasoning  that  the  bond  of  an  executor,  given  to 
secure  the  faithful  discharge  of  his  duties  as  executor,  ought 
to  be  or  can  be  construed  as  conditioned  for  the  faithful  dis- 
charge of  his  duties  as  trustee.  It  happened  in  this  case  that 
the  trustee  of  the  trust  created  by  the  will  was  also  appointed 
the  executor  of  the  will ;  but  if  some  person  other  than  the 
trustee  had  been  appointed  executor,  it  would  haixlly  be  claimed 
that  the  bond  of  the  executor  would  or  could  be  construed  as 
securing  the  faithful  discharge  of  the  trustee's  duties.  It  does 
not  follow  from  the  court's  conclusion  of  law,  that  the  cestuis 
que  trust  need  be  without  any  security,  except  the  personal 
responsibility  of  the  trustee,  for  the  faithful  discharge  of  the 
duties  of  his  trust.  The  court  below  has  jurisdiction  of  the 
trust  created  by  the  will  of  Hugh  L.  Hinds,  deceased,  and 
of  the  person  of  the  trustee. 

In  Thiebaud  v.  Dufour^  64  Ind.  320,  it  was  held  that,  un- 
der the  provisions  of  the  act  of  June  17th,  1852,  concerning 
trusts  and  powers  (sees.  2969  to  2987,  R.  S.  1881),  the  court 
having  jurisdiction  of  an  express  trust  may  require  the  trustee 
of  such  trust  to  execute  bond,  with  sufficient  sureties,  condi- 
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tioned  for  the  faithful  performance  of  the  duties  of  his  trusty 
and  the  preservation  of  its  funds.  The  case  cited  was  ap- 
proved and  followed,  on  the  point  under  consideration,  in  the 
more  recent  cases  of  Tucker  v.  StcUe,  ex  rel,,  72  Ind.  242/  and 
Bates  V.  Stateyex  reL,  75  Ind.  463. 

The  court  did  not  err  in  the  construction  placed  upon  the 
executor's  bond. 

'We  have  considered  all  the  questions  discussed  by  the  ap- 
pellants' counsel,  and  have  found  no  error  requiring  the  re- 
versal of  the  judgment, 

The  judgment  is  afiSrmed,  with  costs. 


No.  9368. 

Maynard  et  au  v.  Mier. 

PROBnssoBT  Note. — Agreement  for  AUomei^s  Fees. — Demurrer, — ^Avoid  stip- 
ulation for  attorney's  fees  in  a  promissory  note  does  not  invalidate  the 
note,  and  consequently  a  demurrer  to  a  complaint  on  the  note  does  not 
bring  in  issue  the  validity  of  the  stipulation. 

From  the  Whitley  Circuit  Court. 

A.  C.  GUmans  and  (7.  Olemans,  for  appellants. 
J.  W.  Adair,  for  appellee. 

Woods,  C.  J. — Appeal  from  a  judgment  on  a  promissory 
note,  a  copy  of  which  was  filed  with  the  complaint.  It  con- 
tains a  promise  in  the  ordinary  form,  to  pay  a  sum  named, 
"  with  interest  at  the  rate  of  ten  per  cent,  after  maturity,  and 
ten  per  cent,  attorney's  fees." 

It  is  claimed  that  the  court  erred  in  overruling  the  defend- 
ants' demurrer  to  the  complaint.  The  entire  argument  on  the 
point  is  in  these  words :  "  The  complaint  is  not  sufficient  in 
this,  it  is  not  definite  and  certain,  and  the  copy  of  the  note 
shows  that  the  agreement  (is)  to  pay  ten  per  cent,  attorney's 
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fees,  which  we  insist  is  void,  and  that,  therefore,  the  note  i& 
usurious  as  to  that  amount,  and  should  be  held  void,  and  the 
judgment  reversed." 

If  the  stipulation  for  attorney's  fees  were  conceded  to  be 
void,  the  validity  of  the  note  would  not  be  otherwise  afiected^ 
and  consequently  the  demurrer  was  properly  overruled. 

Judi^ment  aiBrmed,  with  costs. 


No.  10,447. 

.  Sanders  v.  The  State. 
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'8fi  318  Criminal  Law. — Right  of  Defendant  to  Plead, — One  charged  with  a  crimen 

^^4   &59  has  a  right  to  plead,  free  from  restraint  and  fear  of  violence. 

1 1^  ^17  Same. — Bemedy  where  Bight  to  Plead  is  Denied. — Where  the  accused'is  forced^ 

through  fear  of  mob  violence,  to  enter  a  plea  of  guilty,  he  has  a  right  U> 
relief  from  the  judgment  entered  on  such  plea. 
8ame. — Broeedure. — Statutory  Remedies. — Where  the  statute  prescribes  a 
1^  SS  remedy,  it  must  be  pursued,  and  resort  can  not  be  had  in  such  a  case  to 

the  common-law  procedure. 
Same. — Procedurein  Cases  where  Pteais  Extorted  by  Violenee. — ^The  statute  does- 
not  make  provision  for  cases  wliere  the  plea  is  forced  from  an  accused 
through  fear,  and  resort  may  be  had  to  the  common-law  procedure. 
Same. — Pardon, — ^The  fact  that  the  power  to  pardon  is  lodged  in  the  Gov- 
ernor does  not  deprive  the  courts  of  power  to  grant  relief  in  a  proper 

Same. — Effect  of  Pardon, — A  pardon  is  the  exercise  of  executive  clemency,, 
and,  as  an  accused  is  entitled  to  an  impartial  trial,  that  right  can  not  be 
denied  him  on  the  ground  that  the  Governor  may  pardon  in  cases  where 
he  is  satisfied  that  there  is  an  unjust  conviction. 

Same. — OomnumrLaw  Rules, — The  rules  of  common  law  not  inconsistent 
with  our  Constitution  or  statutes,  and  not  opposed  to  our  system  of  gov- 
ernment, may  be  resorted  to  when  necessary  to  vindicate  a  clear  right. 

Same. — Oovris, — Inherent  Powers, — Courts  possess  inherent  powers  indepen- 
dent of  legislative  enactment,  and  among  them  is  the  power  to  prevent 
a  judgment  obtained  by  duress  from  being  enforced  against  an  accused 
person. 

SAJAE.'-WrUChramNobis,--The  right  to  maintain  a  proceeding  in  the 
nature  of  a  writ  coram  nobis  has  not  been  abrogated  by  our  statute. 
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Same. —  When  Writ  Coram  Nobis  Proper. — A  writ  coram  nobis  will  lie  when 
it  is  necessary  for  the  accused  to  bring  some  new  fact  before  the  court 
which  can  not  be  presented  in  any  of  the  methods  provided  by  statu  te, 
but  it  will  not  lie  in  cases  covered  by  statutory  provisions. 

Same. — Duress. — Plea  Extorted  by. — Judgment, — A  plea  of  guilty,  forced  from 
an  accused  by  a  well-grounded  fear  of  mob  violence,  will  not  sustain  a 
judgment  of  conviction  when  properly  attacked. 

Same. — Setting  aside  Sentence. — A  sentence  pronounced  on  a  plea  of  guilty, 
forced  from  an  accused  by  a  well-grounded  apprehension  of  mob  violence, 
may  be  set  aside  in  a  proceeding  in  the  nature  of  a  writ  coram  nobis. 

Same. — Jeopardy. — An  accused  is  not  in  jeopardy  where  the  only  plea  filed 
by  him  is  one  of  guilty,  and  filed  because  of  a  well-grounded  fear  of  mob 
violence. 

Same. —  When  Jeopardy  Attaches. — An  accused  is  not  in  jeopardy  until  the 
case  Is  ripe  for  trial  and  the  trial  is  actually  entered  upon,  and  jeopardy 
does  not  attach  in  cases  where  the  only  plea  is  one  forced  from  the  de- 
fendant by  fear. 

Same. — Necessity. — Acts  Excused  by. — A  defendant  who  enters  a  plea  of  guilty 
upon  a  necessity  produced  by  well-grounded  fear  and  imminent  danger 
of  mob  violence,  may  avoid  the  plea  by  a  proceeding  in  the  nature  of  a 
writ  coram  nobis. 

Practice. —  Writ  Coram  Nobis. — An  issue  of  fact  may  be  formed  upon  a 
petition  for  a  writ  tyxram  nobisj  and  when  so  formed  may  be  tried  as  other 
issues  of  fact  are  tried. 

Same. — Facts  Admitted. — Where  no  issue  is  made,  and  the  facts  arc  con- 
ceded, it  is  the  duty  of  the  court  to  apply  the  law  to  the  facts. 

From  the  Clay  Circuit  Court. 

N.  G.  Buff,  J.  T.  Pierce  and  D.  T.  Morgan,  for  appellant. 

F.  T,  Hordy  Attorney  Greneral,  G.  E.  Ilatson,  Prosecuting 
Attorney,  W.  W.  Garter,  G,  A.  Knight,  G.  H.  Knight  and  W, 
W.  Thornton,  for  the  State. 

Elliott,  J. — This  is  an  extraordinary  case.  The  facts 
proved,  the  procedure  adopted  and  the  relief  sought  are  strange 
and  unusual. 

The  facts  stated  and  proved  are  these :  In  April,  1878, 
Josephine  Sanders,  the  wife  of  the  appellant,  was  slain  by  a 
pistol  shot;  at  the  time  she  was  in  a  room  alone  with  her 
husband,  and  he  did  not  and  could  not  give  any  account  of 
her  death  ;  he  was  then,  and  had  been  for  many  years,  addicted 
to  the  use  of  alcoholic  liquor  and  opium  to  such  an  extent 
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that  he  had  probably  become  insane ;  he  was  arrested  shortly 
after  tlje  death  of  his  wife ;  his  case  came  on  for  trial ;  his 
counsel  and  many  witnesses  of  unquestioned  veracity  testify 
that  at  the  time  of  his  trial  he  wfts  insane ;  the  homicide  had 
aroused  an  intense  feeling  in  the  vicinity  of  the  county-seat, 
where  the  killing  was  done,  and  the  case  put  to  trial ;  threats 
were  made  of  lynching  by  a  mob ;  counsel  prepared  an  affi- 
davit for  delay,  but  feared  to  present  it  lest  the  mob  should 
seize  and  hang  the  accused ;  the  sheriff  of  the  adjoining  county 
came  to  the  county-seat  of  Clay  county  and  warned  the  sheriff 
of  that  county  of  imminent  danger  from  an  armed  mob ;  a  jury 
had  been  empanelled  and  a  plea  of  not  guilty  entered,  but  so 
great  was  the  threatened  danger  that  counsel,  to  save,  as  they 
believed,  their  client's  life,  withdrew  the  plea  of  not  guilty, 
entered  a  plea  of  guilty,  on  which,  without  evidence,  the  jury 
returned  a  verdict  of  guilty,  and  a  life  sentence  was  immedi- 
ately pronounced  upon  the  verdict  by  the  court;  the  accused 
was  at  once  hurried  to  the  train  and  conveyed  to  the  State's 
prison.  For  the  purpose  of  clearly  exhibiting  the  situation 
at  the  time  the  plea  of  guilty  was  entered,  we  quote  from  the 
testimony  of  the  gentlemen  who  were  then  appellant's  coun- 
sel, and  who  are  men  of  high  character  and  undoubted  integ- 
rity. One  of  them  says :  "As  one  of  his  counsel  I  urged 
and  demanded  of  him  a  plea  of  guilty,  with  which  I  pledged 
myself  to  save  his  life ;  his  counsel  all  concurred ;  Sanders 
always  denying  any  knowledge  of  the  homicide ;  his  counsel 
were  responsible  for  the  act  of  pleading  guilty,  believing  at 
the  time  that  it  was  the  only  course  by  which  his  life  might 
be  saved."  Another  one  of  the  counsel  says  that "  the  accused 
was  bewildered  and  refused,  but  finally  seemed  to  consent, 
and  at  last  appeared  to  acquiesce  in  letting  counsel  take  their 
own  course ;  that  the  court  was  agitated  and  alarmed,  and 
recommended  and  advised  the  plea  of  guilty."  The  turnkey 
of  the  jail,  the  sheriff  of  Clay  and  the  sheriff  of  the  adjoining 
county  concur  in  stating  that  there  was  great  and  imminent 
danger  of  mob  violence ;  one  of  the  jurors  says  that  there  was 
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intense  excitement  among  thd  large  crowd  of  people  present 
at  the  trial ;  that  he  was  himself  stationed  at  the  door  of  the 
'Court-house  to  signal  to  the  jail  any  movement  of  the  mob ; 
that  the  judge  was  greatly  excited  and  said  in  the  evening, 
that  he  "  had  not  drawn  an  easv  breath  until  he  had  seen  the 
train  in  motion  with  Sanders  aboard."  There  is  much  other 
evidence  as  to  the  presence  of  a  large  number  of  angry  and  ex- 
cited men,  and  it  is  also  shown  that  they  uttered  threats  of 
violence  and  appeared  determined  to  seize  and  hang  the  ap- 
pellant unless  punishment  was  at  once  imposed  upon  him. 

The  relief  prayed  is  that  the  judgment  entered  upon  the 
plea  of  guilty  may  be  vacated  and  the  appellant  put  upon  his 
trial  in  due  form  of  law. 

There  are  strong  reasons  in  support  of  the  appellant's 
prayer.  All  men  are  by  our  laws  entitled  to  a  fair  trial,  in 
absolute  freedom  from  restraint  and  entire  liberty  from  fear 
of  threats  and  violence.  It  is  almost  a  mockery  to  call  that 
a  trial,  or  a  judicial  hearing,  which  condemns  an  accused 
upon  a  plea  of  guilty  forced  from  his  reluctant  counsel  by 
threats  of  an  angry  and  excited  mob,  and  interposed  because 
they  believed  that  to  proceed  with  a  trial  upon  a  plea  of  not 
guilty  would  result  in  the  hanging  of  their  client  by  lawless 
men.  A  man  who  makes  a  2)romissory  note  because  of  fear 
is  entitled  to  relief  A  man  who  executes  a  deed  under  du- 
ress is  entitled  to  judicial  assistance.  A  will  executed  under 
the  influence  of  fear  falls  before  the  law.  These  are  small 
things  when  compared  with  life  and  liberty,  and  yet  in  the 
eyes  of  the  law  they  are  null.  If  such  things  are  null  when 
procured  by  fear,  or  extorted  by  violence,  should  not  a  plea 
be  so,  when  to  -fcave  refused  it  would  have  been  to  put  in 
jeopardy  the  life  of  the  man  arraigned  upon  a  charge  of 
felony  ?  In  many  respects  the  facts  of  this  case  go  far  be- 
yond that  of  ordinary  cases  of  duress,  for  here  the  officers  of 
the  law,  judge,  sheriffs  and  jailers  were  inspired  with  fear  of 
violence ;  counsel  of  age  and  experience,  influenced  by  the 
Vol.  85.— 21 
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appearances  of  danger  which  surfoundod  their  client,  secured 
from  him  a  reluctant  acquiescence  to  the  plea  of  guilty. 
More  than  this,  the  accused,  if  not  at  the  time  absolutely  in- 
sane and  ihcapable  of  understanding  what  he  did,  was  weak 
and  enfeebled  in  mind,  and,  as  his  counsel  express  it,  "  lost 
and  bewildered." 

That  the  case  made  is  one  entitling  the  appellant  to  some 
relief  is  clear,  but  whether  the  law  vests  the  courts  with 
power  to  grant  it  is  by  no  means  so  clear.  Unless  the  law, 
as  it  exists,  confers  this  authority,  then  the  courts  do  not 
possess  it.  Hard  as  the  case  may  be  and  grievous  as  may  be 
the  suitor's  situation,  they  can  make  no  new  law  to  fit  his 
case.  If  a  new  law  is  needed  it  must  come  from  the  law- 
making power. 

The  right  to  pardon  is  vested  in  the  chief  executive  of  the 
State,  and  this,  it  is  suggested,  is  the  source  from  which  relief 
must  be  obtained  in  such  cases  as  this.  But  if  the  courts 
have  power  to  grant  relief,  the  fact  that  the  Governor  may 
pardon  does  not  abridge  a  party's  right  to  appeal  to  the  courts 
for  assistance.  The  power  to  pardon  does  not  exclude  the 
right  to  hear  and  determine;  both  powers  may  concurrently 
exist.  Xor  is  a  pardon  always  adequate  relief  An  innocent 
man  suffering  from  an  illegal  sentence,  procured  by  fraud  or 
extorted  by  violence,  may  desire  a  trial  and  an  acquittal  which 
shall  remove  from  his  character  the  stain  of  guilt,  and  this 
the  exercise  of  the  pardoning  power  can  not  do.  To  pardon 
is  to  exercise  executive  clemency ;  it  is  an  act  of  mercy.  An 
acquittal  is  the  vindication  of  a  right,  the  award  of  justice. 
Again,  the  executive  may  not  feel  warranted  in  turning  a 
condemned  criminal  loose,  and,  as  he  can  gr^int  no  new  trial, 
this  he  must  do  or  deny  a  pardon.  The  court  need  not  dis- 
charge, but  may  put  the  accused  again  to  trial.  We  can  not 
believe  that  the  power  to  pardon  was  meant  to  cover  every 
case  of  an  unjust' conviction,  where  the  accused  had,  without 
fault  on  his  part,  not  availed  himself  of  the  right  of  appeal. 
^  If  our  statute  provides  exclusive  remedies  for  the  relief 


NOVEMBER  TERM,  1 882.  323 

Sanders  r.  The  State. 

of  an  accused,  then,  of  course,  those  remedies  must  be  pur- 
sued, and  our  next  enquiry  naturally  is,  are  such  remedies 
provided  ? 

There  is  the  remedy  by  appeal ;  but  this  can  not  reach  such 
a  case  as  the  one  in  hand.  An  appeal  would  have  been  un- 
availing. 

The  record  showed  a  confession ;  for,  on  the  face  of  the 
record,  such  the  plea  appeared  to  be,  and  there  were  no  ob- 
jections or  exceptions.     It  is  evident  that  the  statutory  pro- 
visions concerning  appeals  in  criminal  cases  can  have  no  ap- 
plication to  a  case  like  this.     Here,  there  were  no  errors, 
committed  in  ruling  on  pleadings  or  in  conducting  a  trial. 
In  truth,  there  was  no  trial,  and  in  law.no  confession;  for  a 
confession,  like  any  other  act,  extorted  by  violence  or  pro- 
cured through  fear,  is  without  effect.     If,  then,  there  was  in. 
fact  no  trial,  and  in  law  no  plea  of  confession,  there  was  a. 
condemnation  without  either  a  trial  or  a  confession  by  plea. 
If  it  be  correct  to  affirm  that  the  plea  procured  by  fear  is  of 
no  effect,  it  inevitably  follows  that  the  sentence  was  pro- 
nounced where  no  hearing  was  had  and  no  guilt  acknowl- 
edged.    It  seems  clear,  therefore,  that  the  statute  concerning 
appeals  is  not  applicable,  and,  if  not  applicable,  then  it  can  in. 
no  sense  be  exclusive  of  other  remedies,  if  any  such  there  are. 

There  is  the  remedy  by  a  new  trial.  That  can  have  no  ap- 
plication to  a  case  where  there  was  no  trial.  Again,  it  can 
not  apply,  because  as  the  statute  stood  at  the  time  of  the  ap- 
pellant's sentence,  the  motion  must  have  been  made  before 
judgment,  and  that,  the  record  shows,  would  have  been  im- 
possible in  this  case.  Xo  time  intervened  between  the  sen- 
tence and  its  execution.  Once  more,  this  remedy  can  not  be 
meant  for  such  a  case  as  this,  because  the  grounds  for  a  new 
trial  prescribed  by  the  statute  would  not  cover  the  wrong  here- 
committed,  nor  could  it  bring  relief. 

It  is  obvious  that  a  motion  in  arrest  of  judgment  can  not 
be  appropriate,  for  the  face  of  the  record  is  fair,  and  in  ap- 
pearance all  the  proceedings  are  regular.     A  motion  for  a 
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veiiire  de  novo  is  not  a  statutory  remedy,  but  is  a  recognized 
one  borrowed  from  the  common  law,  and  it,  as  is  sufficiently 
obvious,  can  have  no  application. 

We  find,  then,  no  statute  applicable,  and  consequently  none 
excluding  other  known  and  recognized  remedies,  if  any  such 
there  are,  not  inconsistent  with  our  constitution  and  laws. 

May  we  look  to  the  common  law?  Our  statute  provides 
that,  among  other  laws, "  The  common  law  of  England,  and  the 
statutes  of  the  British  Parliament  made  in  aid  thereof  prior 
to  the  fourth  year  of  the  reign  of  James  the  First  (except  the 
second  section  of  the  sixth  chapter  of  forty-third  Elizabeth, 
the  eighth  chapter  of  thirteenth  Elizabeth,  and  the  ninth 
chapter  of  thirty-seventh  Henry  the  Eighth),  and  which  are 
of  a  general  nature,  not  local  to  that  kingdom,"  and  not  in- 
consistent with  the  Constitution  of  the  United  States  or  of 
the  State  of  Indiana,  and  not  inconsistent  with  the  National 
and  State  statutes,  shall  be  the  law  of  the  State.  It  is  plain 
that  no  provision  of  the  common  law  which  prescribes  a 
remedy  for  relieving  an  accused,  who  has  been  forced  to  plead 
in  confession  by  lawless  violence,  can  be  deemed  in  conflict 
with  the  Constitution  of  the  State  or  Nation ;  for  both  these 
instruments  are  explicit  in  their  commands  that  all  accused 
persons  shall  have  a  public  and  impartial  trial,  and  shall  only 
be  condemned  by  due  process  of  law.  Nor  is  there  any  stat- 
ute, as  we  have  seen,  which  can  be  deemed  inconsistent  with 
a  common-law  remedy  which  will  reach  a  case  like  this. 

The  common  law  did  not  authorize  the  granting  of  a  new 
trial  in  cases  of  felony.  Bex  v.  Bertrand,  10  Cox  C.  C.  618 ; 
Harris  Crim.  Law,  406.^  The  remedy  of  an  accused  in  cases 
where  the  court  erred  as  to  a  matter  of  law  was  a  recommen- 
dation to  pardon,  signed  by  the  judges,  and  this  was  granted 
as  a  matter  of  course.  Reg.  v.  Murphy,  Law  R.  2  P.  C.  535. 
The  remedy,  where  there  was  an  error  of  fact,  w-as  by  a  pro- 
ceeding called  a  writ  coram  nobis.  This  was  a  very  common 
remedy  in  civil  actions,  but  was  seldom  resorted  to  in  crim- 
inal cases.     Although  rarely  used  in  criminal  cases,  we  find 
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it  conceded  by  courts  and  writers  to  bean  appropriate  remedy- 
in  criminal  prosecutions  as  well  as  in  civil  actions.  Judge 
Cooley,  in  a  note  to  Blackstone's  Commentaries,  says :  ^'  In 
this  chapter  Sir  W.  Blackstone  has  considered  only  the 
modes  by  which  a  judgment  may  be  reversed  by  writ  of  error 
brought  in  a  court  of  appeal,  and  has  stated  that  this  can  only 
be  done  for  error  in  law.  There  is,  however,  a  proceeding 
to  reverse  a  judgment  by  writ  of  error  in  the  same  court,  where 
the  error  complained  of  is  in  fact  and  not  in  law,  and  where- 
of course  no  fault  is  imputed  to  the  court  in  pronouncing  its 
judgment.  This  writ  is  called  the  writ  coram  nobis,  or  coram 
vobiSy  according  as  the  proceedings  are  in  the  king's  bench  or 
common  pleas,  because  the  record  is  stated  to  remain  before 
us  (the  king),  if  in  the  former,  and  before  you  (the  judges),  if 
in  the  latter,  and  is  not  removed  to  another  court.  In  this 
proceeding  it  is  of  course  necessary  to  suggest  a  new  fact  upon 
the  record  from  which  the  error  in  the  first  judgment  will 
appear ;  thus,  supposing  the  defendant,  being  an  infant,  has 
appeared  by  attorney  instead  of  guardian,  it  will  be  necessary 
to  suggest  the  fact  of  his  infancy,  of  which  the  court  was  not 
before  informed."  In  the  note  to  Jaqtiea  v.  Cesar,  2  Saun- 
ders, 100,  the  early  English  cases  are  cited,  showing  the  scope, 
character  and  effect  of  the  writ.  The  common-law  doctrine  is 
also  discussed  in  Bacon  Abridg.,  title  Error ;  Comyns'  Di- 
gest, title  Proceeding  in  Error;  2  Tidd's  Practice,  1136;  7 
Robinson  Pr.  149 ;  Stephen  PI.  118.  It  is  recognized  in  many 
of  the  States  as  forming  a  part  of  the  law;  it  is  so  held  in 
Alabama,  Ilo/ford  v.  Alexander,  12  Ala.  280;  in  Arkansas, 
Adler  v. 'State,  35  Ark.  517  ;  S.  C,  37  Am.  R.  48 ;  in  Iowa,  Mc- 
Kinney  v.  Western,  etc.y  Co,,  4  Iowa,  420 ;  in  Kentucky,  Meredith 
V.  Sanders,  2  Bibb,  101 ;  Dufv.  Combs,  8  B.  Mon.  386 ;  Combs 
v.  Cartel',  1  Dana,  178 ;  in  Maryland,  Hawkins  v.  Botoie,  9  Gill 
&  J.  428 ;  Kemp  v.  Coolc,  18  Md.  130;  in  Michigan,  Teller  v. 
Wetherell,  6  Mich.  46 ;  in  Mississippi,  Fellmos  v.  Oriffin,  9  Sm. 
&  M.  362  ;  Keller  v.  Scott,  2  Sm.  &  M.  82 ;  Land  v.  Williams^ 
12  Sm.  &  M.  362;   in  Missouri,  Calloway  v.  Nifong,  1  Mo.. 
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223;  Ec  parte  Toney,  11  Mo.  661;  Potcell  y.  Gott,  13  Mo. 
458 ;  iu  New  York,  Higbie  v.  Conistock,  1  Denio,  352 ;  Maker 
V.  Coirwtocky  1  How.  Pr.  175 ;  Smithy,  Kingsley,  19  Wend.  620; 
in  North  Carolina,  Houghton  v.  Brovm,  8  Jones,  393 ;  in  Ohio, 
Dow8  V.  Harper,  6  Ohio,  518  (27  Am.  Dec.  270) ;  in  Penn- 
sylvania, Wood's  Ex'rs  v.  Colwelly  34  Pa.  St.  92 ;  in  Tennessee, 
Hillman  v.  Chester ,  12  Heiskell,  34;  Patterson  v.  Arrio/d,  4 
•  Cold.  364;  Wynne  v.  Governor,  1  Yerger,  169  (24  Am.  Dee. 
448)  ;  Crawford  v.  WiUianis,  1  Swan,  341 ;  iu  Texas,  MUls  v. 
Alexander,  21  Texas,  154;  Moke  v.  Bracketf,  28  Texas,  443; 
'Giddings  v.  Steele,  28  Texas,  732;  and  in  Virginia,  Reid's 
Adm'r  v.  Strider's  Adm'r,  7  Grat.  76. 

It  is  declared  to  be  a  part  of  the  judicial  procedure  of  the 
United  States.  Pickett  v.  Legerwood,  7  Pet.  144;  Strode  v. 
Stafford,  1  Brock.  (U.  S.  C.)  162;  C/wz^d  /Sifa^  v.  Plumer,  3 
'Clifford  (U.  S.  C.)  1.  In  Pickett  v.  Legerwood,  supra,  it  was 
r^aid  :  "  The  cases  for  error  coram  vobis,  are  enumerated  with- 
out any  material  variation  in  all  the  books  of  practice,  and  rest 
on  the  authority  of  the  sages  and  fathers  of  the  law."  Our 
text- writers  agree  in  holding  that  the  remedy  exists,  unless 
superseded  or  abolished  by  statute.  Powell  Appellate  Pro- 
•ceedings,  107 ;  Curtis  Com.,  sec.  178 ;  Freeman  Judg.,  sec.  94. 
The  author  last  named  says :  "  The  writ  of  error  coram  nobis 
is  not  intended  to  authorize  anv  court  to  review  and  revise  its 
/Opinions;  but  only  to  enable  it  to  recall  some  adjudication, 
made  while  some  fact  existed  which,  if  before  the  court,  would 
have  prevented  the  rendition  of  the  judgment,  and  which, 

(without  any  fault  or  negligence  of  the  party,  was  not  presented 
to  the  court." 

It  is  suggested  in  the  argument  of  the  counsel  for  the  State 
that  even  at  common  law  the  writ  coram  nobis  had  fallen  into 
disuse  in  criminal  cases,  and  should  not  be  regarded  as  part 
of  the  common-law  procedure.  All  of  the  cases  which  discuss 
the  question  treat  the  rule  as  correctly  laid  down  in  the  books 
of  practice,  and  they  all  agree  in  declaring  it  applicable  to 
criminal  as  well  as  civil  cases.     In  the  celebrated  and  bitterly 
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contested  ease  of  Rer/ina  v.  O^Chnnell,  7  Irish  Law,  261,  note 
357,  the  writ  was  allowed,  and  no  question  made  as  to  the 
right  of  the  accused  to  demand  it.  The  case  was  carried  by 
appeal  to  the  House  of  I^)rds,  where,  after  a  stubborn  fight, 
the  judgment  of  the  Irish  court  was  reversed ;  but  no  doubt 
was  intimated  as  to  the  right  of  Daniel  0*Connell  and  his  asso- 
ciates to  sue  out  the  writ,  (/(-onnell  v.  Reginay  11  Clark  &  F. 
155,  opinion,  p.  252.  In  United  Stdfea  v.  Plunwr,  supra.  Judge 
Clifford  examined  the  authorities  with  care,  and  held  that 
the  writ  would  lie  in  criminal  as  well  as  in  civil  cases  (vide 
o[)iiiion,  p.  59).  It  is  true  that  the  writ  was  denied  in  that  case, 
not,  however,  because  it  was  not  a  proper  procedure  in  a 
court  of  competent  jurisdiction,  but  because  the  court  to  which 
the  application  was  made  had  no  jurisdiction  at  all  in  crim- 
inal cases.  In  Adler  v.  State,  ftupi'a,  the  writ  was  held  to  lie 
in  a  case  in  some  of  its  features  remarkably  like  the  present. 
But  we  will  not  extend  the  discussion  by  commenting  on  the 
cases.  A  somewhat  careful  and  full  investigation  has  enabled 
us.  to  find  many  cases  affirming  the  right  to  the  writ  in  both 
civil  and  criminal  cases,  where  there  is  no  statute  abolishing 
or  superseding  it,  but  none  denying  that  it  exists  at  common 
law  and  in  jurisdictions  where  there  is  no  overruling  statute. 
It  is  hold  in  well  considered  cases,  that,  although  there  is  a 
statute  regulating  proceedings  in  criminal  cases,  the  writ  is 
not  abolished  unless  the  statute  expressly  or  by  implication 
abrogates  it  or  su))plants  it  by  some  other  remedy.  This  is 
so  held,  with  resjx»ct  to  writs  coram  nohia,  by  MARSHALli,  C.  J., 
in  Strode  v.  Stafford^  supra,  and  it  is  s(»  held  in  Cooke,  Petitiojier, 
15  Pick.  234.  In  spoakinc^  of  the  claim  that  the  wTit  coram 
nobis  can  not  exist  Under  the  statute,  CoWEX,  J.,  said,  in 
Smith  V.  Kingsley,  19  Wend.  G20 :  "There  is  no  statute  ex- 
pressly and  in  terms  repealing  its  pow^r,  nor  any  which  does 
so  by  necessary  implication.  Mere  silence  or  omission  to 
regulate  proceedings  upon  such  a  writ  will  not  operate  as  a 
repeal.  The  power,  therefore,  remains  as  at  common  law, 
except  as  to  the  mere  form  coram  nobis  resident ;  because  the 
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fiction  of  the  record  remaining  before  the  King  himself,  is  gone» 
We  therefore  have  lost  the  name  of  the  writ,  but  nothing  more. 
Camp  V.  Bennett,  16  Wend.  48.''  This  doctrine  is  in  har- 
mony with  the  well  established  principle  that  the  statutory 
procedure  blends  with  that  of  the  common  law.  Mr.  Bishop 
says :  "  The  statute  must  be  construed  by  the  common  law 
and  in  harmony  with  it,  and  by  the  common  law  must  its  de- 
fects be  supplied."  Statutory  Crimes,  section  366 ;  Bishop 
Written  Laws,  section  142.  This  author  also  quotes  with  ap- 
proval from  our  own  case  of  Walker  v.  State,  23  Ind.  61,  say- 
ing :  "Again,  where  the  common-law  procedure  has  been  to 
a  greater  or  less  extent  superseded  by  statutes,  Hhe  old  rules 
are,'  as  observed  in  an  Indiana  case,  *  continued  in  force,  not 
inconsistent  with  the  criminal  code,  and  so  far  as  they  may 
operate  in  aid  thereof.'"  There  are  many  instances  in  which 
our  court  has  resorted  to  common-law  methods  of  procedure 
where  the  statute  is  silent  on  the  subject.  Marcus  v.  Stale,  26 
Ind.  101 ;  Bell  v.  State,  42  Ind.  335 ;  Hardin  v.  State,  22  Ind. 
347 ;  Staiey.  Berdetta,  73  Ind.  185  (38  Am.  R.  117) ;  Wall  v. 
State,  23  Ind.  1 50 ;  Bark  v.  State,  27  Ind.  430.  But  it  is  useless 
to  multiply  citations ;  there  are  comparatively  few  criminal 
cases  that  do  not  contain  some  reference  to  common-law  princi- 
ples. What,  for  instance,  would  be  our  situation  upon  the 
question  of  self-defence,  if  we  could  not  look  beyond  our  statute 
to  ascertain  what  it  is,  and  what  the  procedure  is  in  cases  where 
it  is  an  essential  element?  In  civil  proceedings  the  rule  i* 
firmly  settled  that  there  are  cases  where  relief  will  be  granted, 
although  there  is  no  specific  remedy  provided  by  statute. 
Bigelow  Frauds,  170;  3  Whart.  Grim.  Law,  3222  ;  Freeman 
Judg.,  section  99 ;  Dobson  v.  Pearce,  12.N.  Y.  156 ;  Molyneux 
v.  Huey,  81  N.  C.  106 ;  Jarman  v.  Saunders,  64  N.  C.  367 ; 
Huggins  v.  King,  3  Barb.  616 ;  Stone  v.  Lewman,  28  Ind.  97 ; 
Johnson's  AdmWs  v.  Unversaxo,  30  Ind.  435 ;  Nealis  v.  Dicks, 
72  Ind.  374.  That  courts  possess  inherent  powers  not  derived 
from  any  statute  is  undeniably  true.  Among  these  powers  are 
the  right  to  correct  their  records  so  as  to  make  them  speak  the 
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truth,  to  pass  upon  the  constitutionality  of  statutes,  to  pre- 
vent the  abuse  of  their  authority  or  process,  and  to  enforce 
obedience  to  their  mandates.  If  it  were  granted  that  courts 
possess  only,  such  rights  and  powers  as  are  conferred  by  stat- 
ute, they  would  be  mere  creatures  of  the  Legislature,  and  not 
independent  departments  of  the  government.  They  are  not 
mere  creatures  of  the  Legislature,  but  are  co-ordinate  branches 
of  the  government  and  in  their  sphere  not  subject  to  legisla- 
tive control.  Devischman  v.  Tomn  of  Charlestowiiy  40  Ind.  449 ; 
Cooley  Const.  Lim.  114,  116;  2  Story  Const.  377. 

It  is  our  opinion  that  the  courts  have  the  power  to  issue 
writs  in  the  nature  of  the  writ  coram  nobis,  but  that  the  writ 
can  not  be  so  comprehensive  as  at  common  law,  for  remedies 
are  given  by  our  statute  which  did  not  exist  at  common  law 
— the  motion  for  a  new  trial  and  the  right  of  appeal — ^and 
these  very  materially  abridge  the  oflSce  and  functions  of  the 
old  writ.  These  aflTord  an  accused  ample  opportunity  to  pre- 
sent for  review  questions  of  fact,  arising  upon  or  prior  to  the 
trial,  as  well  as  questions  of  law ;  while  at  common  law  the 
writ  of  error  allowed  him  to  present  to  the  appellate  court 
only  questions  of  law.  Under  our  system  all  Matters  of  fact 
reviewable  by  appeal,  or  upon  motion,  must  be  presented  by 
motion  for  new  trial,  and  can  not  be  made  the  grounds  of  an 
application  for  the  writ  coram  nobis.  Within  this  rule  must 
fell  the  defence  of  insanity  as  well  as  all  other  defences  exist- 
ing at  the  time  of  the  commission  of  the  crime.  Within  this 
rule,  too,  must  fall  all  cases  of  accident  and  surprise,  of  ver- 
dicts against  evidence,  of  newly  discovered  evidence,  and  all 
like  matters. 

Duress  not  only  avoids  all  acts,  but  it  also  relieves  from 
responsibility  for  crime.  1  Archbold  Crim.  Pr.  ^52 ;  1  Hale 
P.  C.  56 ;  1  East  P.  C.  70.  Necessity  justifies  many  things 
as  against  an  accused;  it  justifies  the  discharge  of  a  jury,  al- 
though the  trial  has  been  duly  entered  on,  because  of  the  ill- 
ness of  a  judge  or  juror ;  it  dispenses  with  essential  averments 
in  indictments.    1  Bishop  Crim.  Proced.  493 ;  Bescher  v.  State, 
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32In(I.  480;  Mixon  y.  State,  28  Am.  R.  695.  In  Cormnoji- 
wealth  V.  Jailer,  etc,  7  Watts,  366,  a  prisoner  applied  for  a 
discharge  under  the  provisions  of  a  statute  which  entitled 
an  accused  to  a  trial  or  discharge  at  the  second  term  of  the 
court  after  his  arrest.  He  had  been  afflict<^d  with  smalli>ox, 
and  was  recovering,  but,  as  the  report  says,  "  his  aspect  was 
so  loathsome  as  to  spread  a  general  panic."  The  applica- 
tion for  a  discharge  was  refused,  the  court  saying :  "There  is 
no  doubt  that  necessity,  either  moral  or  physical,  may  raise  an 
invariable  exception  to  the  letter  of  the  habeas  corpus  act.  A 
court  is  not  bound  to  peril  life  in  an  attempt  to  perform  what 
was  not  intended  to  be  required  of  it."  If,  as  against  an  accused, 
the  Government  may  invoke  the  doctrine  of  necessity  and 
compulsion,  may  it  not  be  invoked  by  him  for  the  purpose 
of  relieving  himself  from  a  plea  wrung  from  him  by  fear  of 
immediate  and  violent  death  ?  The  assistance  asked  does  not 
go  to  the  extent  of  discharging  without  a  trial,  but  the  appeal 
is  for  relief  from  a  plea  of  confession  and  for  the  award  of  an 
opportunity  for  trial.  [The  application  of  the  appellant  brings 
to  the  knowledge  of  the  court  a  fact  which,  if  known,  would 
have  prevented  a  conviction ;  and  all  the  cases  agree  that 
where  a  new  fact  is  suggested  which  would  have  prevented 
judgment,  the  accused  is  entitled  to  the  writ  coram  nobis. 
We  can  not  conceive  it  possible — possible,  we  mean,  in  a  legal 
sense,  and  under  legal  principles — that  a  court,  with  knowl- 
edge that  a  plea  of  guilty  is  forced  from  a  prisoner  by  fear  of 
death,  would  imprison  him  for  life  without  a  hearing  or  trial. 
"Duress  is  a  species  of  fraud.  Mr.  Bishop  says :  **  The  com- 
mon-law doctrine  is  familiar,  that  fraud  vitiates  everv  trans- 
action  into  which  it  enters."  1  Bishop  Crim.  Law,  1008.  It  is 
a  principle^)f  wide  application,  that  a  judgment  obtained  by 
fraud  may  be  annulled.  The  fraud,  however,  must  be  as  to 
some  act  in  securing  jurisdiction,  or  as  to  something  done 
concerning  the  trial  or  the  judicial  proceedings  themselves; 
the  rule  has  no  application  to  cases  of  fraud  in  the  transac- 
tion, or  matters  connected  with  it,  out  of  which  the  legal  con- 
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troversy  arose.  Bigelow  thus  states  the  rule  :  *'  The  fraud 
referred  to  must  consist  either  in  facts  relating  to  the  man- 
ner of  obtaining  jurisdiction  of  the  cause,  to  the  mode  of 
conducting  the  trial,  or  to  the  concoction  of  the  judgment, 
or  in  facts  not  actually  or  necessarily  in  issue  at  the  former 
trial."  Bigelow  Frauds,  170.  "  Fraud,"  said  DeGrey,  C.  J., 
in  Rex  v.  Ditchess  of  Kingston,  20  How.  St.  Trials,  355, 544, 
^*  is  an  extrinsic,  collateral  act ;  which  vitiates  the  most  solemn 
proceedings  of  courts  of  justice.  Lord  Coke  says,  it  avoids 
all  judicial  acts,  ecclesiastical  or  temporal."  There  is,  in- 
deed, no  diversity  of  opinion  as  to  the  effect  of  the  fraud,  for 
it  is  agreed  on  all  sides,  as  stated  by  Mr.  Freeman,  in  speak- 
ing of  judgments,  that  "  Upon  proof  of  fraud  or  collusion  in 
their  procurement  they  may  be  vacated  at  any  time."  While 
there  is  entire  harmony  upon  this  point,  there  is  some  diversity 
of  opinion  as  to  whether  a  judgment  can  be  collaterally  im- 
peached for  fraud.  Freeman  Judg.,  sections  99,  132;  Wiley 
V.  Pavey,  61  Ind.  457.  In  his  discussion  of  this  subject  Mr. 
Bishop  says :  "  In  criminal  cases,  there  is  no  question,  that, 
when  fraud  is  practiced  at  the  trial  by  the  prosecutor,  pro- 
ducing a  conviction,  a  new  trial  will  be  granted  on  the  prayer 
of  the  defendant."  1  Bishop  Crim.  Law,  section  1009.  As 
against  the  accused  the  rule  goes  much  further,  for  it  is  held 
that  if  the  judgment  of  acquittal  is  obtained  through  his  fraud 
it  is  an  absolute  nullity.  1  Archbold  Crim.  Pr.  352,  cases 
oit<^d  in  n ;  1  Whart.  Crim.  Law,  section  546 ;  1  Bishop  Crim. 
I>aw,  section  1010 ;  3  Whart.  Crim.  Law,  section  3222 ;  Com- 
mon wealth  v.  Dciscovi,  111  Mass.  404;  Commonwealth  v.  Alder^ 
vuin,  4  Mass.  477;  Halloran  v.  State,  80  Ind.  586;  Watkinsy, 
State,  68  Ind.  427  (34  Am.  R.  273).  In  the  case  under  con- 
sideration the  fraud,  it  is  true,  is  not  that  of  the  prosecutor,  but 
it  is  such  a  fraud  as  deprived  the  appellant  of  the  constitutional 
right  to  a  fair  trial  by  an  impartial  jury,  and  surely  this  entitles 
him  to  some  relief,  and  under  the  elementary  maxim,  that 
^^  there  is  no  right  without  a  remedy,"  there  must  be  some  power 
to  grant  relief,  and  some  remedy  by  which  it  can  be  secured. 
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The  practice  in  cases  similar  to  this  is  unsettled  (we  have 
found  no  case  exactly  like  it),  and  we  think  that  the  rule  in- 
dicated by  Mr.  Bishop  is  the  correct  one.  "  When  a  pro- 
ceeding," says  this  author,  "is  entirely  fraudulent,  having 
no  sound  part  whatever,  there  is  no  collateral  or  direct  effect 
to  be  given  it ;  it  is  as  though  it  had  not  been ;  only  a  party  to 
the  fraud  is  not  permitted  to  rely  on  this  imperfection.  But 
practically  most  frauds  relate  only  to  some  particular  in  the 
proceeding, — not  vitiating,  therefore,  the  whole."  1  Bishop 
Crim.  Law,  section  1011.  The  fraud  in  this  case  extends 
only  to  the  plea  and  subsequent  proceedings,  and  the  appel- 
lant may,  therefore,  be  rightfully  put  to  trial  upon  the  orig- 
inal indictment. 

It  is  the  general  rule,  that,  in  order  to  sustain  a  verdict  in  a 
criminal  case,  there  must  be  a  plea.  In  Johnson  v.  People,  22 
111.  314,  it  is  said:  "But  it  is  believed  that  the  practice  is 
uniform,  both  in  England  and  this  country,  in  requiring  the 
formation  of  an  issue  to  sustain  a  verdict.  Without  it  there 
is  nothing  to  be  tried  by  the  jury."  Yundt  v.  People,  65  111. 
372 ;  Hoskina  v.  People,  25  Am.  R.  433.  This  is  the  doctrine  of 
our  own  cases.  Tiiidcdl  v.  State,  71  Ind.  314 ;  Graeter  v.  Staie, 
54  Ind.  159 ;  Fletcher  v.  State,  54  Ind.  462.  The  rule  goes 
so  far  as  to  declare  that  an  arraignment  is  essential,  and  that 
until  there  has  been  an  arraignment,  the  case  is  not  ripe  for 
trial.  Fletcher  v.  State,  supra;  Weaver  v.  State,  83  Ind.  289 ; 
Rerjrina  v.  Fox,  10  Cox  C.  C.  502. 

No  jeopardy  attaches  until  the  case  is  ripe  for  trial  and  the 
trial  actually  entered  upon ;  and  here  the  case  was  not  ripe  for 
trial,  because  the  plea  extorted  from  the  appellant  was  nyll, 
and  he  was,  therefore,  not  in  legal  jeopardy.  The  proceeding 
adopted  by  the  appellant  is,  in  its  general  features,  and  in  its 
consequences,  closely  analogous  to  a  motion  for  a  new  trial, 
and  as  a  defendant,  who  takes  a  new  trial  granted  at  his  own 
request,  can  not  claim  that  the  finding  set  aside  constitutes  a 
prior  jeopardy,  he  can  not  do  so  in  a  proceeding  like  this. 
Veatch  v.  State,  60  Ind.  291. 
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We  do  not  deem  it  necessary  to  discuss  the  question  of  the 
appellant's  insanity  at  the  time  the  plea  of  guilty  was  entered. 
There  are  cases  holding  that  such  a  cause  will  support  a  mo- 
tion for  a  writ  coram  nobis,  or  some  proceeding  of  like  char- 
acter. Adler  v.  State,  supra;  State  v.  Patten,  10  La.  An. 
299;  1  Whart.  Crim.  L.  52,  note  r;  1  Bishop  Crim.  L.,  sec- 
tion 396,  auth.  n. ;  McClain  v.  Davis,  77  Ind.  419.  All  we 
deem  it  necessary  to  say  upon  this  point  is,  that  if  the  court 
below  has  determined  this  question  before  receiving  the  plea, 
an  appellate  court  should  be  slow  to  interfere,  if  it,  indeed, 
should  interfere  at  all,  and  should  only  do  so  upon  clear,  and 
convincing  evidence.  The  question  of  the  appellant's  capacity 
is,  however,  a  circumstance  of  importance  to  be  taken  into 
consideration,  in  connection  with  his  conduct  when  a  plea  was 
entered,  as  this  was,  under  circumstances  threatening  great 
and  immediate  peril.     Ewell.  Lead.  Cas.  771. 

The  case  comes  to  us  upon  uncontradicted  evidence  that 
the  plea  of  guilty  was  not  the  voluntary  act  of  the  accused, 
but  was  induced  by  fear  of  violence.  There  is  no  necessity, 
therefore,  for  another  trial  upon  this  issue  of  fact.  The  fact 
of  the  existence  of  unlawful  and  violent  compulsion,  which 
deprived  the  appellant  of  freedom  of  will  and  liberty  of  ac- 
tion is  settled,  and  settled  without  contrariety  of  evidence  or 
conflict  of  testimony,  and  upon  that  issue  nothing  remains  for 
trial.  With  the  undisputed  facts  before  us,  the  only  course 
open  to  us  is  to  pronounce  judgment  of  law  upon  the  fects 
thus  established.  If  the  State  had  made  an  issue  of  fact,  or 
oflered  opposing,  evidence,  then  another  trial  would  have  been 
necessary.  It  is  no  doubt  true  that  the  State  may  make  an 
issue  of  fact  by  controverting  the  allegations  in  the  motion  of 
the  accused,  or  by  offering  opposing  evidence,  and  in  the  event 
that  an  issue  of  fact  is  joined  or  presented  it  is  to  be  tried  as 
other  issues  of  fact  are  tried.  Where,  however,  as  here,  the  State 
offers  no  evidence,  and  makes  no  denial,  and  the  evidence  of 
the  accused  is  uncontroverted,  there  is  no  necessity  for  a  trial. 
We  have  decided  the  case  upon  the  motion  and  evidence  ad- 
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iluced  in  ite  support,  and  not  upon  the  demurrer  to  the  com- 
plaint. 

Judgment  reversed,  with  instructions  to  vacate  the  judg- 
ment upon  the  indictment  against  the  appellant ;  to  permit 
him  to  withdraw  the  plea  of  guilty,  and  plead  to  the  indict- 
ment; to  put  him  upon  trial  in  due  form  of  law  upon  the  in- 
dictment preferred  against  him,  and  for  further  proceedings 
in  accordance  with  this  opinion. 

The  clerk  will  issue  the  proper  order  for  the  return  of  the 
appellant. 

Petition  for  a  rehearing  overruled. 


No.  7350. 

85  8341  ^  ^ 

2Li2?l  Cox  ET  AL.  V,  Dill  et  al. 

86  SMi 

l^^JZ?'  Practice. —  Reai  EstaUy  Action  to  Recover. —  New  Trial  as  of  Right. —  Oral 

ffi    334  .  .  .  .  J        iJ 

IW  '^  Motion, — During  the  term  at  which  a  judgment  for  the  recovery  of  real 

estate  has  been  rendered,  a  new  trial  as  of  right  upon  payment  of  costs 

may  be  granted  upon  oral  motion. 

Samb. — Exception. —  Waiver. — At  tlie  same  term  of  court  at  which  a  judg- 
ment has  been  rendered,  a  new  trial  may  be  granted  upon  oral  motion,, 
and  unless  an  exception  be  taken  at  the  time,  error  can  not  be  assigned 
upon  the  ruling. 

Same. — Cross  Complaintf  Separate  Trial  of  Issuej^  on. — Partition. — If,  in  an  ac- 
tion for  partition,  issue  is  joined  upon  a  cross  complaint  of  one  of  the  de- 
fendants claiming  a  part  of  the  land,  and  that  issue  be  tried  separately, 
the  action  on  the  petition  being  continued,  no  question  can  be  made,  on 
appeal  from  the  judgment  on  the  cross  complaint,  in  respect  to  the 
l)etition  or  the  proceedings  upon  it. 

Evidence. —  Handwriting. —  Expert. —  An  expert  may  state  his  opinion 
whether  or  not  the  writing  in  question  is  in  a  feigned  hand. 

Same. — Pra/Uice. — A  party,  to  present  any  question  upon  the  refusal  of  the 
court  to  permit  his  witness  to  answer  an  interrogatory,  should  inform 
the  court  what  he  expects  to  prove. 

From  the  Orange  Circuit  Court. . 

J,  Cox  and  W.  W.  Speyica'y  for  appellants. 
/.  Baker,  for  appellees. 
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Woods,  C.  J. — The  appellees  petitioned  for  the  partition 
of  numerous  tracts  of  laud,  claiming  as  lineal  descendants  and 
heirs  at  law  of  William  A.  Bowles,  who  had  died  intestate, 
seized  of  the  lands  in  fee.  The  appellants  besides  Mrs,  Bowles, 
the  widow,  were  made  defendants  to  answer  to  a  claim  which, 
as  the  petitioners  averred,  they  wrongfully  asserted  to  a  part 
of  the  lands. 

The  appellants,  without  answering  or  denying  the  petition, 
filed  a  cross-petition  or  counter-claim,  alleging  that,  while  in 
life,  Bowles  had  conveyed  by  deed  a  part  of  the  lands  men- 
tioned in  the  petition  to  Mrs.  Cox,  and  that  the  petitioners, 
therefore,  had  never  owned  or  had  any  interest  in  the  lands 
so  conveyed,  and  praying  that  her  title  be  quieted  against  the 
asserted  right  of  the  petitioners.  To  this  the  petitioners  an- 
swered by  a  general  denial ;  and  the  issue  so  formed  upon  the 
counter-claim  was  separately  submitted  to  the  court  for  trial, 
and  a  finding  and  judgment  rendered  in  favor  of  the  appel- 
lants. The  appellees,  at  the  same  term  when  the  judgment 
was  rendered,  moved  for  a  new  trial  as  of  right,  which  mo- 
tion, upon  it  being  made  to  appear  that  the  movers  had  paid 
the  costs  of  the  trial  had,  the  court  granted.  The  appellants 
took  no  exception  to  the  granting  of  this  motion,  but  con- 
sented to  the  setting  down  of  the  cause  for  a  re-trial  on  a  day 
named. 

By  means  of  various  dilatory  steps  and  motions  interposed 
by  the  appellants,  another  trial  was  not  had  until  after  the 
lapse  of  more  than  a  year  from  the  first  trial,  and  aft<*r  the 
expiration  of  the  year,  and  before  entering  upon  the  second 
trial,  the  appellants  moved  the  court  for  an  order  upon  the 
appellees  to  show  cause  why  the  order  granting  a  new  trial 
should  not  be  set  aside,  because  made  upon  oral  motion  only, 
and  because  all  the  costs  had  not  boon  in  fact  paid.  This 
motion  was  supported  by  affidavits,  but  the  court  overruled 
it  because  the  record  showed  the  payment  of  the  costs  and  a 
waiver  of  a  written  motion. 

The  appellants  now  insist  that  this  ruling  was  wrong,  and 
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that  the  original  judgment  should  be  reinstated.  The  follow- 
ing authorities  are  cited :  Buskirk's  Practice,  263 ;  Falls  v. 
Hawthorn,  30  Ind.  444 ;  Ferger  v.  Wesler,  35  Ind.  53 ;  Whit- 
lock  V.  Vandeavey  39  Ind.  511 ;  Blizzard  v.  Blizzard,  40  Ind. 
344 ;  Crews  v.  Ross,  44  Ind.  481 ;  Golden  v.  Snellen,  54  Ind. 
282 ;  Marsh  v.  Prosser,  64  Ind.  293 ;  Steeple  v.  Doioning,  60 
Ind.  478. 

The  propositions  contended  for  upon  these  authorities  can 
not  avail  the  appellants.  Their  failure  to  except  to  the  order 
granting  a  new  trial,  made  at  the  term  at  which  the  judgment 
was  rendered,  was  a  clear  waiver  of  the  right  to  object.  While 
the  proceedings  were  in  fieri,  the  court  .had  full  power  over 
its  record,  and  could,  upon  oral  motion,  as  well  as  upon  writ- 
ten, set  aside  its  orders  and  judgments.  The  parties  were 
constructively  in  court,  and  bound  to  take  notice  of  what  was 
done,  and,  consequently,  a  failure  to  except  was  a  waiver  of 
objection.  R.  S.  1881,  sec.  626 ;  McClellan  v.  Binldey,  78  Ind. 
503.  Besides,  the  appellants'  subsequent  conduct  in  the  case 
was  such  as  to  constitute  a  waiver.  Marsh  v.  EUioU,  51  Ind. 
547 ;  Vemia  v.  Lawson,  54  Ind.  485 ;  Marsh  v.  Prosser,  supra. 

The  appellants  have  also  assigned  as  error  that  "  the  com- 
plaint on'which  the  trial  was  had  does  not  state  facts  sufpcient/^ 
etc.  We  have  already  seen  that  the  only  issue  joined  and 
tried  was  upon  the  cross  complaint  of  the  appellants.  The 
record  shows  this  afBrmatively.  It  is  true  that  the  cross 
complaint  purports  to  be  an  answer  and  cross  complaint,  but 
it  has  often  been  held  that  a  pleading  can  not  subserve  such 
a  double  purpose.  ITanneM  v.  Harness,  63  Ind.  1 ;  Wilson 
V.  Carpenter,  62  Ind.  495;  Schee  v.  McQuilken,  59  Ind.  269; 
Campbell  v.  BoiM,  42  Ind.  410.  The  pleading  was  treated 
by  the  parties  and  by  the  court  below  as  a  cross  complaint 
only,  and  when  judgment  was  rendered  upon  it  the  issue  ten- 
dered in  the  petition  for  partition  was  expressly  continued 
for  future  determination ;  the  appellants,  therefore,  can  not 
now  be  permitted  to  assert,  as  they  do,  that  it  amounted  only 
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to  a  denial  of  the  petition.     It  did  not  in  fact,  however^ 
amount  to  a  general  denial. 

The  appellants  complain  of  the  instructions  given  and  re- 
fused by  the  court;  but  the  principal  objections  made  all  turn 
upon  the  question  whether  the  burden  of  proof  in  respect  to 
the  execution  of  the  deed  under  which  Mrs.  Cox  claimed  title 
was  upon  one  or  the  other  party.  It  is  clear  from  what  has 
already  been  said  that  the  burden  was  upon  the  appellants. 
By  their  cross  complaint  they  assumed  the  position  of  plain- 
tiflF,  and  by  the  denial  of  the  appellees  they  were  put  under 
the  necessity  of  making  complete  proof.  They  could  win  only 
upon  the  strength  of  their  own  title  as  they  had  alleged  it  to 
be.  The  appellees^  under  this  issue,  were  not  required  to 
make  proof  of  their  heirship,  or  of  any  of  the  facts  alleged  in 
their  petition ;  and  if  any  of  the  instructions  assumed  such 
heirship  it  was  immaterial  and  harmless. 

It  is  not  error  to  instruct  that  an  expert  in  reference  to 
handwriting  " may  state  to  the  jury  his  opinion  whether  or 
not  the  writing  in  question  is  in  a  feigned  hand.^'  This  is 
«imply  to  state  the  witness's  belief  or  opinion  in  respect  to 
the  genuineness  of  the  writing  or  signature. 

The  appellants  propounded  certain  questions  to  some  of 
their  witnesses  to  which  the  court  sustained  a  general  objec- 
tion by  the  appellees.  These  rulings  present  no  question, 
because  the  appellants  did  not  indicate  to  the  court  what  an- 
swers they  expected  to  elicit.  If  it  be  said  that  the  questions 
themselves  indicated  the  expected  answers,  then  it  is  to  be 
presumed  that  the  court  overruled  them  as  leading. 

Judgment  affirmed,  with  costs. 
Vol.  85.-22 
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No.  9692. 

Barley,  Administrator,  v.  Dunn,  Administrator. 

Assignment  of  Errors. — Supreme  Court. — Errors  of  law  occurring  at  the- 
trial,  such  as  admitting  or  excluding  evidence,  and  giving,  modifying,, 
or  refusing  instructions,  are  not  proper  subjects  for  specifications  in  an 
assignment  of  errors. 

Same. — In  such  case,  a  specification,  that  the  court  erred  in  overruling  the- 
motion  for  a  new  trial,  presents  for  review  all  errors  at  the  trial  properly 
excepted  to  at  the  time  and  stated  in  the  overruled  motion. 

Practice. — Eoidenee. — Testimony. — Bill  oj  Excepliona. — A  conclusion  of  a. 
bill  of  exceptions,  "And  this  was  all  the  testimony,  either  verbal  or  writ- 
ten, that  was  introduced,  heard  or  read  on  the  trial  of  said  cause,'' is  not 
the  equivalent  of  "  This  was  all  the  evidence  given  upon  the  trial  of  the- 
cause."  The  word  "testimony"  does  not  include  documentary  evidence. 

Same. — Ezceptions  to  Decisions  During  Trial. — Instructions. — Under  section 
343,  Code  of  1852,  a  bill  of  exceptions,  upon  overruling  a  motion  for  a 
new  trial,  did  not,  as  now,  under  K  S.  1881,  section  626,  carry  forward 
exceptions  taken  to  decisions  made  during  the  trial;  and  instructions ia 
a  bill  of  exceptions  were  not  thereby  incorporated  in  the  record. 

From  the  Grant  Circuit  Court. 

J.  F,  McDowell,  G.  L.  McDowell  and  J.  A.  Kersey,  for  ap^ 
pellant. 

A.  Steele  and  i2.  T.  St.  John,  for  appellee. 

Franklin,  C. — Elizabeth  Ruff  filed  a  claim  against  George* 
F.  Dunn,  as  administrator  of  the  estate  of  David  Bish,  de- 
ceased. Before  the  case  was  tried  claimant  died,  and  Madison 
M.  Barley  was  appointed  as  her  administrator,  and  was  sub- 
stituted as  plaintiff  in  the  case. 

Under  an  agreement  that  "all  &cts  might  be  given  in 
evidence  that  would  be  competent  in  any  state  of  pleading,"^ 
a  trial  was  had  before  a  jury ;  a  verdict  was  returned  for  ap- 
pellee, and,  over  a  motion  for  a  new  trial,  judgment  was  ren- 
dered for  appellee. 

In  this  court  appellant  has  assigned  seven  specifications  of 
error.  The  first  six  thereof  are  upon  the  introduction  of 
evidence,  and  instructions  to  the  jury.  These  are  not  proper 
subjects  for  the  assignment  of  errors ;  they  can  only  be  con- 
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fiidered  in  this  court  when  properly  embraced  in  a  motion  for 
a  new  trial.  Hence  the  seventh  specification  of  errors,  that 
the  court  erred  in  overruling  the  motion  for  a  new  trial,"  pre- 
sents the  only  question  for  our  consideration. 

The  first  four  reasons  for  a  new  trial  are  in  relation  to  the 
suflBciency  of  the  evidence  to  support  the  verdict,  and  aver- 
ring that  it  is  contrary  to  law. 

The  fifth  reason  is  for  the  erroneous  acTmission  of  testi- 
mony. The  sixth,  seventh,  eighth,  ninth  and  tenth  are  in 
relation  to  the  instructions. 

The  question  as  to  the  admissibility  of  testimony  is  not 
presented  by  a  bill  of  exceptions,  and  can  not  be  made  a  part 
of  the  record  by  being  embraced  in  the  motion  for  a  new  trial. 

Counsel  for  appellee  have  filed  a  motion  to  strike  from  the 
record  the  bill  of  exceptions,  for  the  reasons  that  it  was  not 
filed  at  the  term  at  which  the  trial  was  had,  and  that  no  time 
was  then  given  for  it  to  be  filed  afterwards;  and  for  the 
further  reason  that  it  does  not  aver  that  it  contained  all  the 
evidence  given  upon  the  trial  of  the  cause. 

The  concluding  paragraph  of  the  bill  is  as  follows :  "And 
this  was  all  the  testimony,  either  verbal  or  written,  that  was 
introduced,  heard  or  read  on  the  trial  of  said  cause."  This  is 
not  equivalent  to  saying  that  "  this  was  all  the  evidence  given 
upon  the  trial  of  the  cause."  This  is  insufficient.  The  word 
"  testimony  "  does  not  include  documentary  evidence.  Mo- 
Donald  v.  Elfesy  61  Ind.  279 ;  Sessengut  v.  Posey,  67  Ind.  408 
(30  Am.  R.  98). 

The  trial  was  had  at  the  November  term  of  the  court,  1880» 
The  motion  for  a  new  trial  was  filed  at  that  term.  The  rec- 
ord, without  showing  that  anything  more  was  done  in  the 
case  at  that  term,  by  a  continuance  or  otherwise,  shows  that 
at  the  February  term,  1881,  the  motion  for  a  new  trial  was 
overruled,  and  that  time  was  then  given,  extending  beyond 
that  term,  in  which  to  file  a  bill  of  exceptions,  and  it  wa» 
filed  within  the  time  then  given.  This  bill  of  exceptions 
could  only  bring  forward  the  evidence  given  upon  the  trial 
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of  the  cause,  and  could  not  bring  forward  exceptions  made 
to  rulings  during  the  trial.  The  343d  section  of  the  code 
of  1352  provides  that  ^^  The  party  objecting  to  the  decision 
must  except  at  the  time  the  decision  is  made ;  but  time  may 
be  given  to  reduce  the  exception  to  writing,  but  not  beyond 
the  term,  unless  by  special  leave  of  the  court."  This  pro- 
vision of  the  code  is  now  changed  by  the  626th  section  of 
the  revision  of  1881,  which  provides :  "  That  if  a  motion  for 
a  new  trial  shall  be  filed  in  a  cause  in  which  such  decision, 
so  excepted  to,  is  assigned  as  a  reason  for  a  new  trial,  such 
motion  shall  carry  such  decision  and  exception  forward  to 
the  time  of  ruling  on  such  motion,  and  time  may  be  then 
given  by  the  court  within  which  to  reduce  such  exception  to 
writing/'  But  the  new  code  did  not  go  into  force  until  Sep- 
tember 19th,  1881,  and  can  not  apply  to  the  case  under  con- 
sideration. 

The  instructions  asked,  given,  or  refused,  are  not  attempted 
in  any  other  way  than  by  the  bill  of  exceptions,  to  be  made 
a  part  of  the  record ;  and  this  can  not  be  done  by  embracing 
them  in  a  bill  of  exceptions  filed  after  the  next  term  of  the 
court^  no  time  having  been  given  at  the  term  of  the  trial. 
There  is  no  question  properly  presented  upon  the  instruc- 
tions. See  the  case  of  IndianapoliSy  etc.,  R.  R.  Co.  v.  Pugh, 
ante,  p.  279,  and  authorities  there  cited. 

And  as  the  bill  of  exceptions  does  not  purport  to  contain 
"  all  the  evidence  given  upon  the  trial  of  the  cause,"  no  ques- 
tion is  presented  as  to  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict,  and  we  can  not  determine  that  the  verdict 
is  contrary  to  law. 

There  is  no  available  error  in  the  overruling  of  the  mo- 
tion for  a  new  trial. 

The  judgment  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 
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Taxes.— iZeoZ  -Bstote  (j^  NcUumcd  Bank».—Haw  Tazed.Staluies  Qmttrued.—     jjg  **J 
Real  estate  owned  by  a  National  bank,  by  the  provisions  of  the  stat- 
utes,  State  and  National,  as  construed  together,  should  be  assessed  for 
taxation  as  realty  in  the  township  where  situated,  and  not  as  a  part  of 
the  capital  stock  of  the  bank. 

From  the  Superior  Court  of  Marion  County. 

R,  B.  Duncan^  0.  W,  Smith  and  /.  8,  Duncan,  for  appellant. 
T.  A.  Hendricks,  C.  Baker,  O.  B.  Hord  and  A.  W.  Hen- 
dricks, for  appellee. 

Woods,  C.  J. — The  appellee  brought  this  action  to  enjoin 
the  sale  of  certain  real  estate  for  taxes  assessed  upon  it  for 
the  years  1878  and  1879.  Error  is  assigned  upon  the  over- 
ruling of  the  demurrer  to  the  answer;  but  it  is  not  necessary 
to  give  a  statement  of  the  pleadings.  Counsel  for  the  appel- 
lee say,  that  the  precise  question  for  determination  is  this: 
"May  the  assessor  of  a  township,  wherein  a  National  bank  is 
situated,  in  assessing  the  value  of  the  capital  stock  of  said 
bank,  exclude  from  consideration  the  real  estate  taken  by  the 
bank  in  payment  of  debts,  and  thereafter,  and  as  a  part  of  a 
complete  assessment  of  the  property  of  the  township,  assess 
the  real  estate,  as  such,  against  the  bank?" 

Substituting  mtist  for  may,  we  think  the  proposition  suffi- 
ciently accurate.  It  can  not  be  that  the  assessor  had  a  dis- 
cretion to  exercise.  It  was  his  duty  to  assess  the  real  estate 
as  such,  or  it  was  not.  If  it  was  his  duty  so  to  assess  it,  the 
taxes  in  question  are  valid,  and  the  sale  should  not  be  enjoined, 
notwithstanding  the  value  of  the  real  estate  may  have  been 
included  in  the  assessment  of  the  stock.  If  it  was  not  his 
duty  to  assess  the  realty  as  such,  then  the  taxes  in  question 
are  unlaw^ful  and  invalid,  and  the  sale  should  be  enjoined,  even 
though  it  should  appear  that  the  value  of  the  realty  was  ex- 
cluded or  not  considered  in  the  assessment  of  the  capital  stock. 
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The  following  statutory  provisions  have  teen  referred  to 
as  bearing  upon  the  discussion : 

From  the  act  approved  December  21st,  1872,  1  R.  S.  1876, 
p.  72: 

"Sec.  16.  All  real  property  and  merchants'  and  manufac- 
turers' stock  shall  be  listed  and  returned  for  taxation  in  the 
county,  township,  city  or  town  in  which  it  is  situated. 

"  Sec.  57.  Every  bank,  (other  than  a  National  bank,)  banker, 
broker,  or  stock-jobber,  shall,  at  the  time  fixed  by  this  act  for 
listing  personal  property,  make  out  and  furnish  the  assessor 
a  sworn  statement,  showing: 

^^ First  The  amount  of  money  on  hand  or  in  transit. 

"Second,  The  amount  of  funds  in  the  hands  of  other  banks, 
bankers,  brokers,  or  others,  subject  to  draft. 

"Third,  The  amount  of  checks,  or  other  cash  items,  the 
amount  thereof  not  being  included  in  either  of  the  preceding 
items. 

"Fourth,  The  amount  of  bills  receivable,  discounted  or 
purchased,  and  other  credits  due,  or  to  become  due,  including 
accounts  receivable,  and  interest  accrued  but  not  due,  and  in- 
terest due  and  unpaid.  • 

"Fifth.  The  amount  of  bonds  and  stocks  of  every  kind,  and 
shares  of  capital  stock,  of  joint  stock,  or  other  companies  or 
corporations,  held  as  an  investment,  or  any  way  representing 
assets. 

"Sixth.  All  other  property  appertaining  to  said  business, 
other  than  real  estate,  (which  real  estate  shall  be  listed  and  as- 
sessed as  other  real  estate  is  listed  and  assessed  under  this  act). 

"Sec,  59.  Banking,  bridge^  express,  ferry,  gravel  road, gas, 
insurance,  manufacturing,  mining,  plank  road,  savings  bank, 
stage,  steamboat,  street  railroad,  transportation,  turnpike,  and 
all  other  companies  and  associations  incorporated  under  the 
laws  of  this  Stat<?,  (other  than  National  banks,)  shall,  in  ad- 
dition to  the  other  property  required  by  this  act  to  be  listed, 
make  out  and  deliver  to  the  assessor  a  sworn  statement  of  the 
amount  of  its  capital  stock,  setting  forth  particularly: 
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"  First.  The  name  and  location  of  the  company  or  asso- 
ciation. 

^^SecoTuL  The  amount  of  capital  stock  authorized,  and  the 
number  of  shares  into  which  such  capital  stock  is  divided. 

"  Third.  The  amount  of  capital  stock  paid  up. 

^^  Fourth,  The  market  value,  or  if  no  market  value,  then 
the  actual  value  of  the  shares  of  stock. 

"  Fiflh.  The  total  amount  of  indebtedness,  except  the  in- 
debtedness for  current  expenses— excluding  from  such  ex- 
penses the  amount  paid  for  the  purchase  or  improvement  of 
property. 

^^  Sixth,  The  assessed  valuation  of  all  its  tangible  property. 
Such  schedule  shall  be  made  in  conformity  to  such  instruction 
•and  forms  as  may  be  prescribed  by  the  Auditor  of  State.  In 
all  cases  of  failure  or  refusal  of  any  person,  oflBcer,  company, 
•or  association  to  make  such  return  or  statement,  it  shall  be 
the  duty  of  the  assessor  to  make  such  return  or  statement  from 
the  best  information  which  he  can  obtain." 

Sec.  60,  as  amended  by  the  act  approved  March  5th, 
1877,  Acts  1877,  Reg.  Sess.,  p.  141 :  "  Such  statements  shall 
be  scheduled  by  the  assessor,  and  such  schedule,  with  the 
•statements  so  scheduled,  shall  be  returned  bv  the  assessor  to 
the  county  auditor.  The  auditor  shall  annually,  on  the  meet- 
ing of  the  county  board  of  equalization,  lay  before  said  board 
the  schedules  and  statements  herein  required  to  be  returned  to 
him,  and  said  board  shall  value  and  assess  the  capital  stock 
•of  such  companies  or  associations,  in  the  manner  provided  in 
this  act,  and  the  said  auditor  shall  compute  and  extend  the 
taxes,  for  all  purposes,  on  the  respective  amounts  so  assessed, 
the  same  as  may  be  levied  on  the  other  property  in  such  towns, 
•cities,  or  other  localities,  in  which  such  companies  or  associa- 
tions are  located :  Provided^  That  the  schedules  and  statements 
required  by  this  act  to  be  furnished  by  railroad,  transporta- 
tion and  express  companies,  shall  be  forwarded  by  the  county 
auditors  to  the  auditor  of  State,  to  be  by  said  auditor  of  State 
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laid  before  the  State  Board  of  Equalization,  for  their  action, 
as  originally  intended  in  this  act. 

"  Sec.  62.  The  shares  of  capital  stock  in  any  bank  located 
within  this  State^  whether  organized  under  the  laws  of  this  State 
or  of  the  United  States,  shall  be  assessed  to  the  owner  thereof 
in  the  county,  township,  city  or  town  where  such  bank  or 
banking  association  is  located,''  etc. 

"  Sec.  64.  The  president  or  cashier  of  every  bank  or  bank- 
ing association  contemplated  by  the  sixty-second  section  of 
this  act,  shall  make  out,  in  addition  to  the  other  property  re* 
quired  by  this  act  to  be  listed,  a  statement  upder  oath,  show- 
ing the  number  of  shares  comprising  the  capital  stock  of  such 
bank,  the  name  and  i-esidence  of  each  stockholder,  with  the 
number  of  shares  owned  by  such  stockholders  in  such  bank^ 
the  par  and  cash  value  of  each  of  said  shares,  and  also  the  par 
and  cash  value  of  the  entire  capital  stock  of  such  bank  or 
banking  association,  on  the  1st  day  of  April,  and  shall  deliver 
such  statement  to  the  county  auditor  in  the  county  wherein 
such  bank  or  banking  association  is  located,  on  or  before  the 
1st  day  of  May ;  and  the  county  auditor  shall  deliver  to  the 
proper  assessor  a  copy  of  such  statement,  and  such  capital 
stock  shall  thereupon  be  listed  and  assessed  by  the  assessor, 
and  return  thereof  made  in  all  respects  the  same  as  similar 
property  belonging  to  other  corporations  and  individuals,  ex- 
cept that  it  shall  be  treated  as  personal  property  belonging- 
to  banks  or  banking  associations,  under  the  name  and  style 
of  capital  stock. 

"  Sec.  65.  Should  any  president  or  cashier  of  such  bank  or 
banking  association  fail  to  make  and  return  such  statement 
within  the  time  aforesaid,  the  auditor  of  the  proper  county- 
shall  summon  the  president  and  cashier  of  such  bank  or  bank- 
ing associations,  to  appear  forthwith  before  him,  with  the  book* 
of  such  bank  or  banking  association ;  and  said  auditor  is  hereby 
empowered  to  compel  the  attendance  of  said  officers,  in  obedi- 
ence to  such  summons,  and  to  examine  them  under  oath,  and 
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to  make  such  investigations  at  the  expense  of  such  bank  or 
banking  association  as  may  enable  him  to  obtain  the  informa- 
tion provided  for  in  the  sixty-fourth  section  of  this  act. 

"  Sec.  66.  The  county  auditor  shall  enter  the  valuation  of 
such  capital  stock  on  the  tax  duplicate  of  the  current  year, 
and  shall  compute  and  extend  taxes  thereon  the  same  as  against 
the  valuation  of  other  property  in  the  same  locality." 

U.  S.  R.  S.,  sec.  5219:  "Nothing  herein  shall  prevent 
all  the  shares  in  any  association  from  being  included  in  the 
valuation  of  the  personal  property  of  the  owner  or  holder 
of  such  shares^  in  assessing  taxes  imposed  by  authority  of 
the  State  within  which  the  association  is  located ;  but  the  Leg- 
islature of  each  State  may  determine  and  direct  the  manner 
and  place  of  taxing  all  the  shares  of  National  banking  asso- 
ciations located  within  the  State,  subject  only  to  the  two  re- 
strictions, that  the  taxation  sliall  not  be  at  a  greater  rate  than  is 
assessed  upon  other  moneyed  capital  in  the  hands  of  individual 
citizens  of  such  State,  and  that  the  shares  of  any  National 
banking  association  owned  by  non-resic|ents  of  any  State  shall 
be  taxed  in  the  city  or  town  where  the  bank  is  located,  and 
not  elsewhere.  Nothing  herein  shall  be  construed  to  exempt 
the  real  property  of  associations  from  cither  State,  county,  or 
municipal  taxes,  to  the  same  extent,  according  to  its  value, 
as  other  real  property  is  taxed." 

Under  section  16,  we  start  with  the  proposition,  that  "All 
real  property  *  *  shall  be  listed  and  returned  for  taxation 
in  the  county,  township,  city  or  town  in  which  it  is  situated." 
This  declaration  is  universal,  and  if  there  can  be  an  excep- 
tion, it  is  because  some  other  provision  of  the  statute  re- 
quires it. 

The  Constitution  of  the  State,  article  10,  section  1,  im- 
poses upon  the  General  Assembly  the  duty  to  "  provide  by 
law  for  a  uniform  and  equal  rat'^  of  assessment  and  taxation 
*     *     of  all  property,  both  real  and  personal." 

This  does  not  mean  that  the  rate  of  assessment  shall  be 
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uniform  and  equal  for  all  purposes  throughout  the  State^  City 
of  Richmond  v.  Scotty  48  Ind.  568 ;  but  it  clearly  does  require 
a  uniform  and  equal  rate  throughout  the  locality  in  which  the 
particular  tax  is  levied ;  if  for  State  purposes,  then  in  all 
parts  of  the  State  alike;  if  for  county  purposes,  in  the  entire 
■county ;  and  so  in  township,  town  or  city,  for  the  local  pur- 
poses of  each.  Lafayette,  etc.,  R.  R.  Co.  v.  Geiger,  34  Ind. 
185;  Briffht  v.  McCuUough,  27  Ind.  223. 

The  important  question  is  involved  here,  whether  the  Leg- 
islature has  power,  in  the  manner  asserted  by  tlie  appellee,  to 
exempt  any  r<»al  estate  from  taxation  as  such  in  the  locality 
of  its  situation.  Interpreted  according  to  the  natural  mean- 
ing of  its  terras,  this  provision  of  the  constitution  would  seem 
to  give  assurance  to  every  owner  or  purchaser  of  such  prop- 
erty in  any  place,  that  his  possession  should  bear  only  its  pro- 
portion of  the  public  burdens,  and  that  all  other  like  property 
in  the  same  jurisdiction  should  be  taxed  in  the  saibe  manner 
and  to  the  same  extent ;  in  other  words,  that  the  burdens  and 
benefits  of  taxation  should  be  apportioned  by  a  uniform  rule. 

If,  because  a  piece  of  real  estate  had  come  into  the  owner- 
ship of  a  National  bank,  it  was  exempted  from  taxation  as 
such,  and  must  be  deemed  to  have  been  included  in  the  val- 
uation of  the  capital  stock  of  the  bank,  then,  if  the  bank's 
indebtedness  exceeded  the  value  of  its  property,  making  its 
stock  worthless,  the  real  estate,  however  valuable,  must  have 
<3scaped  taxation  entirely ;  or,  if  the  depreciation  of  the  stock 
were  only  partial,  then  the  escape  of  the  realty  of  the  bank 
from  taxation  was  partial,  and  in  proportion  to  the  deprecia- 
tion of  the  stock.  Again,  if  the  bank  had  been  situated  in 
one  part  of  the  State,  and  the  realty  in  another,  even  assum- 
ing what  must  have  been  quite  improbable,  that,  whether  as- 
sessed as  land  or  as  capital  stock,  the  valuation  would  have 
been  the  same,  the  purposes  and  the  rate  of  its  taxation  as 
capital  stock  must  have  been  diiferent  from  the  purposes  and 
rate  of  taxation  where  the  land  is  located.  By  such  a  rule, 
valuable  property  in  the  largest  city  of  the  State  might  have 
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been  transferred  for  taxation  to  the  smallest  town,  and  vice 
versa;  and  the  burdens  of  taxation,  not  only  upon  the  par- 
ticular property  transferred,  but  upon  all  other  property  in 
the  localities  affected,  have  been  changed. 

But,  waiving  the  constitutional  question,  we  proceed  with 
the  requirements  of  the  statute. 

It  is  difficult,  and  perhaps  impossible,  to  place  upon  these 
provisions  a  construction  which  will  give  full  and  consistent 
force  to  all  the  expressions  used.  The  57th  and  59th  sections 
in  terms  exclude  National  banks.  The  sixth  clause  of  section 
-57  reiterates  the  requirement  of  section  IG,  that  the  real  estate 
■of  the  banks,  bankers,  brokers,  et<3.,  referred  to  in  that  sec- 
tion, should  be  listed  and  assessed  as  other  real  estate.  This 
section,  it  would  seem,  was  intended  to  apply  to  unincorporated 
banks.  The  59th  section  applies  to  incorporated  banking  and 
other  companies,  and  by  the  sixth  clause  requires  of  each  a 
statement  of  "the  assessed  valuation  of  all  its  tangible  prop- 
<?rty.'^  This  would  seem  to  imply  that  there  should  first  be 
An  assessment  of  the  tangible  property  (including  realty),  and 
that  the  valuation  placed  thereon  should  be  included  in  the 
statement  which,  by  section  60,  is  required  to  be  returned  to 
the  auditor  of  the  county,  ijnd  laid  before  the  county  board 
of  equalization  as  the  basis  for  valuing  and  assessing  the  cap- 
ital stock.  The  value  of  the  capital  stock  would  necessarily 
include  the  assessed  valuation  of  tangible  property ;  but  it 
•does  not  follow  that  the  assessment  for  taxation  must  be  the 
same  as  this  value ;  on  the  contrary,  we  think  the  fair  impli- 
-cation  is,  that  the  valuation  of  tangible  property,  otherwise 
:assessed  for  taxation,  should  be  deducted  from  the  total  value 
placed  by  the  board  of  equalization  upon  the  stock,  and  the 
remainder  should  be  the  basis  of  assessment  for  taxation.  If 
this  is  not  the  right  conclusion,  the  alternative  is,  that  banks 
incorporated  under  the  law  of  the  State,  besides  being  assessed 
upon  the  full  value  of  their  capital  stock,  were  required,  while 
this  law  was  in  force,  to  pay  taxes  upon  their  real  estate,  and 
perhaps  other  "  tangible  property ; "  and,  by  the  very  terms 
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of  the  act  of  Congress,  it  was  permissible  to  make  the  same 
exaction  of  National  banks. 

Section  62  is  in  terms  applicable  to  any  organized  bank, 
whether  State  or  National,  and  requires  the  shares  of  stock 
to  be  assessed  to  the  owner  thereof  in  the  county,  township, 
city  or  town  where  the  bank  is,  and  to  be  taxed  at  the  same 
rate  as  other  personal  property  in  the  same  locality. 

The  64th  section  requires  of  every  bank  or  banking  asso- 
ciation contemplated  by  the  62d  section,  to  "  make  out,  in 
addition  to  other  property  required  by  this  act  to  be  listed, 
a  statement,  under  oath,  showing,"  etc.  A  comparison  will 
demonsti*ate  that  the  showing  in  reference  to  the  valuation 
of  the  stock,  and  the  basis  for  assessing  the  same,  required  by 
this  section,  is  substantially  different  from  the  ^tement  re- 
quired by  section  59,  only  in  the  omission  of  the  requirement 
concerning  tangible  property;  and  this  difference  may  be 
well  nigh  removed,  without  violence  to  the  language,  by 
holding  that  the  phrase,  "  in  addition  to  the  other  property  re- 
quired by  this  act  to  be  listed,"  is  in  this  connection  the  sub- 
stantial equivalent  of  the  sixth  clause  of  the  59th  section. 
The  two  sections  are,  however,  irreconcilable  in  this,  that,  un- 
der section  64,  the  statement,  instead  of  being  placed  before 
the  board  of  equalization,  must  \>e  delivered  to  the  county 
auditor,  who  delivers  a  copy  to  the  assessor,  who  lists  and 
assesses  the  capital  stock  and  makes  return  thereof  as  of  sim- 
ilar property,  except  that  it  shall  be  treated  as  personal  prop- 
erty belonging  to  banks  or  banking  associations  under  the 
name  of  capital  stock. 

It  is  conceded  that  the  stock  of  National  banks  must  be 
taxed  under  section  64,  because  excluded  in  terms  from  the 
other  sections ;  and  it  is  suggested  that  the  stock  of  banks  in- 
corporated under  the  laws  of  the  State  can  not  be  taxed  there- 
under, because  full  and  explicit  provision  for  the  listing  and 
assessment  of  their  stock  is  found  in  sections  59  and  62,  and 
it  can  not  be  that  assessments  in  both  modes  were  intended. 
Conceding,  without  deciding,  that  this  is  the  proper  way  to 
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cut  the  irresolvable  knot,  we  do  not  find  it  material  to  the 
present  discussion.  By  either  mode  or  by  b<9th  modes  of  as- 
sessment, we  think  it  clear,  upon  all  the  provisions  of  the  law, 
that  the  real  estate  belonging  to  banks  organized  under  the 
law  of  the  State  must  be  assessed  as  such  in  the  county,  town- 
ship, town,  or  city  where  it  is;  and  if  section  64  is  to  be  con- 
sidered as  standing  by  itself,  and  as  the  sole  law  of  the  State 
for  the  assessment  of  the  capital  stock  of  National  banks — ^and 
this  is  the  view  most  favorable  to  the  appellee — and  if  in  it- 
self it  means  that  the  entire  property,  real  and  personal,  should 
be  considered  in  estimating  and  assessing  the  capital  stock, 
we  should  still  reach  the  conclusion  that  the  real  estate  of 
such  bank  was  properly  assessed  as  such.  The  law  of  Con- 
gress is  paramount ;  and  it  expressly  forbids  discrimination 
in  fiivor  of  the  banks  of  the  State  against  the  National  banks ; 
and  notwithstanding,  therefore,  the  letter  of  the  statute  of  the 
State  may  require  the  assessment  of  National  bank  stocks  at 
their  full  value,  without  deductions  for  real  estate,  the  deduc- 
tion being  allowed  in  favor  of  other  banks,  under  the  law  of 
Congress  it  must  be  allowed  to  the  National  banks.  The  law 
of  the  State  is  not  entirely  superseded,  but,  to  this  extent, 
must  be  regarded  as  modified  by  the  act  of  Congress. 

In  this  view,  if  any  wrong  was  done  the  appellee,  it  was  in 
an  overvaluation  of  its  capital  stock — a  fact  which  lends  no 
support  to  this  action.  It  is  alleged  in  the  answer,  however, 
that  the  value  of  the  realty  was  not  included  in  the  assess- 
ment of  the  stock;  and,  if  this  is  so,  the  appellee  suffered  no 
injury  whatever. 

We  conclude  that  the  courf  erred  in  sustaining  the  demurrer 
to  the  answer,  and  should  have  carried  it  back  to  the  com- 
plaint and  sustained  it  to  that.     Judgment  reversed. 

HoWK,  J.,  took  no  part  in  the  consideration  or  decision  of 
this  cause. 
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i85  »oi  The  Traders  Insurance  Company  v.  Carpenter. 

(184    480 


\^    TOi  Practice. — Appeal. — Review  of  Jadgment. — The  prosecution  to  final  judg^ 

'gj   3gO  ment  of  a  complaint  for  review  bars  an  appeal  from  the  original  judg* 

H*  .??1  ment. 

From  the  Vigo  Circuit  Court. 

C.  P.  Jacobs  aud  C  S,  Spritz,  for  appellant. 
S.  J/.  McGregor,  I.  N.  Compton,  G.  A,  KniglU  and   C.  H^ 
Knighiy  for  appellee. 

BiCKNELL,  C.  C. — The  appellee  brought  this  suit  against 
the  appellant^  upon  a  policy  of  insurance^  and  obtained  a 
judgment  therein  by  default. 

The  appellant  filed  a  complaint  for  review  for  error  of  law 
ouly^  to  wit,  that  the  complaint  did  not  state  &ct8  sufficient 
to  constitute  a  cause  of  action. 

A  demurrer  to  the  complaint  for  review  was  sustained,  and 
final  judgment  was  rendered  thereon  in  favor  of  the  appellee. 

Afterwards,  the  appellant  took  this  appeal  from  the  judg- 
ment by  default, assigning  the  following  errors: 

1.  In  overruling  the  motion  to  set  aside  the  judgment  bv 
default. 

2.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

3.  That  the  court  erred  in  rendering  judgment  against  aj)- 
pellant. 

The  appellee  answered  the  assignment  of  errors : 

1.  By  the  common  joinder,  in  nulla  ed  erratum. 

2.  By  a  special  plea  setting  up  the  proceedings  and  judg- 
ment upon  the  complaint  for  review,  and  claiming  that  this 
appeal  is  thereby  barred. 

The  appellant  replied  to  this  special  plea,  that,  in  said  pro- 
ceedings to  review,  the  only  error  alleged  and  reviewed  was 
the  insufficiency  of  the  complaint  to  constitute  a  cause  of  ac- 
tion ;  and  that  in  said  proceedings  the  appellant  neither  did 
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nor  could  present  to  the  court,  for  its  consideration,  the  error 
first  assigned  in  this  court,  to  wit,  overruling  the  motion  to 
set  aside  the  judgment  by  default;  aud  that  in  said  proceed- 
ings appellant  did  not  present  and  could  not  have  presented 
the  affidavits  necessary  for  such  motion. 

The  question  is,  was  the  appeal  barred  ? 

In  Indiana  Mutual  Fire  Lis.  Co.  v.  Routledge,  7  Ind.  25^ 
it  was  held  tliat  a  party  who  has  prosecuted  to  final  judgment, 
in  the  circuit  court,  a  complaint  for  review,  for  error  of  law 
only,  can  not  afterwards  appeal  from  the  original  judgment  to- 
the  Supreme  Court,  because  the  mode  of  procedure  and  judg- 
ment^ upon  such  a  complaint  for  review  and  upon  an  appeal,, 
are  in  effect  the  same,  and  the  law  does  not  intend  that  a 
party  shall  have  two  revisions  of  the  same  case  before  two 
different  courts,  each  sitting  as  a  court  of  erro^. 

So,  in  Hardy  v.  Chlptnan,  54  Ind.  591,  it  was  held  that 
such  a  bill  of  review  is  in  the  nature  of  an  appeal  from  the 
judgment. 

So,  in  Richardson  v.  flotcky  45  Ind.  451,  Rice  v.  Turnery 
72  Ind.  559,  and  Tachaa  v.  Fiedeldey,  81  Ind.  54,  it  was  held 
that  a  bill  of  review  for  error  of  law  can  not  be  sustained  un- 
less the  error  be  such  as  would  reverse  the  judgment  on  an 
appeal. 

A  party  may  appeal  from  the  circuit  court  to  the  Supreme 
Court,  or  he  may  file  in  the  circuit  court  a  complaint  for  re- 
view, but  the  adoption  of  one  of  these  remedies  waives  the 
other.  Ihinlde  v.  Ekton,  71  Ind.  585 ;  Davis  v.  Binford,  70 
Ind,  44 ;  Hill  v.  Roachy  72  Ind.  57 ;  Searle  v.  Whipperman^ 
79  Ind.  424. 

Of  the  assignments  of  error  in  this  case,  the  third  is  too 
general,  and  presents  no  question.  Kin(/  v.  Wilkins,  10  Ind.  21 6» 

The  second  was  presented  and  determined  in  the  proceed- 
ings for  review. 

The  first  was  not  presented  in  the  proceedings  for  review ; 
the  appellant  claims,  that,  therefore,  he  may  appeal  and  pre- 
sent it  now ;  but  it  was  proper  to  be  presented^  and  might 
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have  been  presented,  in  the  complaint  for  review.  Ely  v. 
Hawkins,  15  Ind.  230. 

The  cases  hereinbefore  cited  show,  that  appeals  and  pro- 
ceedings for  review  for  error  of  law  are  governed  by  like 
rules. 

If  on  appeal  no  error  is  assigned  upon  a  refusal  to  set  aside 
a  judgment  by  default,  the  error  is  regarded  as  waived,  not- 
withstanding a  proper  exception  was  taken  below.  Hoi- 
lingsworth  v.  Stale,  ex  rd.,  8  Ind.  257 ;  iitarr  v.  Forbes,  18 
Ind.  433. 

It  follows  that,  in  a  complaint  for  review  for  error  of  law, 
all  errors  of  law  not  presented  must  likewise  be  regarded  as 
waived,  and  can  not  afterwards  be  made  available. 

The  appeal  in  this  case  was  barred  by  the  previous  prose- 
cution to  judgment  of  the  complaint  for  review.  It  ought  to 
be  dismiased. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  appeal  herein  be  and  it  is  hereby  dismissed, 
at  the  costs  of  the  appellant. 
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Thompson  v.  Shepard. 

Mechanic's  Lien. — Married  Woman. — Husband  and  Wife, — Where  a  mar- 
ried woman,  owning  a  city  lot,  mortgaged  it  to  raise  money  to  improve 
it  by  the  erection  of  a  house  thereon,  the  husband  taking  the  money, 
and,  with  her  knowledge  and  consent,  erecting  the  building,  employ- 
ing another  to  plaster  it,  the  necessary  inference  follows  that  the 
husband  was  either  her  agent  or  a  contractor  to  build  the  house,  and  in 
either  case  the  statute  gives  the  plasterer  a  right  to  a  mechanic's  lien, 
by  recording  the  proper  notice. 

From  the  Porter  Circuit  Court. 

E.  D.  Crumpacker,  for  appellant.' 

A.  D,  Bartholometo  and Smith,  for  appellee. 


NOVEMBER  TERM,  1882.  353 

Thompson  v,  Shepard. 

Morris,  C. — This  suit  was  commenced  by  the  appellant 
against  the  appellee  to  foreclose  a  mechanic's  lien. 

The  complaint  states  that  the  appellee  is  the  owner  of  lot 
No.  2,  in  block  25,  in  WoodhuU's  addition  to  the  city  of  Val- 
paraiso, Porter  county,  Indiana  ;  that  during  the  summer  of 
1880,  for  the  betterment  and  improvement  of  said  lot,  she 
erected  thereon  a  frame  house ;  that  her  husband,  Thomas  C. 
Shepard,  being  a  carpenter  and  joiner,  conducted  and  super- 
intended the  construction  of  said  building  as  the  contractor 
and  agent  of  the  appellee ;  that,  with  the  knowledge  and  con- 
isent  of  the  said  appellee,  her  said  husband,  as  such  contractor 
and  agent,  employed  the  appellant  to  plaster  said  house ; 
that  he  performed  said  labor  pursuant  to  a  contract  between 
him  and  the  appellee's  said  husband,  and  with  her  knowledge 
of,  and  consent  to,  the  same ;  that  the  appellee  is  indebted  to 
the  appellant  for  said  labor  and  plastering  in  the  sum  of 
tJ46.50,  which  is  due  and  unpaid;  that  on  the  19th  day  of 
November,  1880,  and  in  less  than  sixty  days  after  the  com- 
pletion of  said  work,  the  plaintiff  filed  in  the  recorder's  oflSce 
of  Porter  county,  Indiana,  a  notice  of  his  intention  to  hold 
a  lien  on  said  real  estate  for  the  sum  so  due,  a  copy  of  which 
lien  is  filed  with  said  complaint;  that  said  notice  was  re- 
corded in  the  mechanic's  lien  record  on  the  19th  day  of  No- 
vember, 1880.  Praver  that  said  real  estiite  mav  be  sold  and 
the  proceeds  applied  to  the  payment  of  said  lien. 

The  appellee  demurred  to  the  complaint  for  want  of  facts. 
The  court  overruled  the  demurrer. 

The  appellee  answered  the  complaint  in  two  paragraphs, 
the  first  being  the  general  denial.  The  second  paragraph 
alleged  payment  of  $20.  The  appellant  replied' in  denial  to 
the  second  paragraph  of  the  answer. 

The  cause  was  submitted  for  trial  to  the  court,  M'ho  found 
for  the  appellee. 

The  appellant  moved  for  a  new  trial  on  the  ground  that  the 
finding  of  the  court  was  not  suj)portod  by  sufficient  evidence 
Vol.  85.-23 
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and  was  contrary  to  law,  and  because  the  court  refused  to- 
permit  him  to  prove  by  Thomas  C.  Shepard,  the  husband  of* 
the  appellee,  that,  before  and  during  the  construction  of  said 
building,  the  appellee  frequently  gave  the  witness  instruc- 
tions and  directions  in  regard  to  the  construction  and  ar- 
rangement of  said  building. 

The  overruling  of  the  motion  for  a  new  trial  is  assigned 
as  error. 

The  testimony  showed  that  the  appellee  was  the  owner  of 
the  lot  upon  which  the  house  was  erected,  and  that  she  and 
her  husband,  on  the  21st  day  of  February,  1880,  executed  a 
mortgage  on  the  same  to  one  Henry  Hansen  for  the  sum  of 
$400.  It  also  showed  that  the  appellant  had  filed  and  caused 
to  be  recorded,  within  sixty  days  from  the  completion  of  the 
work  mentioned  in  the  complaint,  a  notice  of  his  intention 
to  hold  a  lien  on  said  real  estate  for  the  sum  of  $46.50  for 
work  and  labor  done  on  the  house  erected  on  said  real  estate* 

The  plaintiff  testified  as  follows:  "I  am  the  plaintiff  in- 
this  action ;  I  am  a  plasterer  and  bricklayer ;  I  plastered 
the  house  for  the  defendant  on  the  property  in  question; 
Thomas  C.  Shepard  did  the  carpenter  work,  and  employed. 
me  to  lay  the  foundation,  build  the  chimneys  and  do  the 
plastering;  I  agreed  to  lay  the  foundation  and  build  the 
chimneys  in  payment  of  a  grocery  bill,  which  I  did ;  I  was 
to  have  ten  cents  per  yard  for  doing  the  plastering;  the  plas- 
tering amounted  to  $51.62;  they  paid  my  tender,  who  was 
the  defendant's  brother,  $5;  this  left  $46.62  due  me;  it 
is  all  now  due  and  unpaid ;  I  finished  the  work  the  last  or 
September  or  first  of  October,  and  filed  the  lien  within  fifty 
days  after  tlie  work  was  done ;  I  don't  know  as  I  knew  that 
Rosanna  Shepard  owned  the  property  when  I  commenced 
work ;  I  did  while  doing  the  work.'^ 

The  appellee  testified  that  she  owned  the  property  in  con- 
troversy ;  that  her  husband  was  a  carpenter  and  joiner  by 
trade ;  that  he  built  a  house  on  said  lot  last  year;  that  he  did 
the  building  ;  that  she  knew  the  house  was  being  built;  that 
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she  mortgaged  the  property  for  $400  to  construct  the  build- 
ing ;  that  her  husband  took  the  money  and  built  the  house ; 
that  it  >vas  a  dwelling-house,  and  that  she  went  down  to  the 
building  occasionally  while  it  was  in  process  of  construction. 
She  further  testifies :  "  I  gave  no  direction  in  regard  to  it ; 
we  built  the  house  to  live  in  or  rent  as  we  saw  fit ;  I  am  not 
acquainted  with  the  plaintiff;  I  employed  no  one  to  work  on 
the  buildings  nor  did  I  authorize  my  husband  to ;  the  plain- 
tiff sent  me  notice  to  pay  his  claim  or  he  would  file  a  lien  on 
the  property." 

Thomas  C.  Shepard,  the  husband  of  the  appellee,  testified 
as  follows : 

"I  built  the  house  myself,  individually;  I  employed  the 
j)laintiff  to  do  the  plastering;  he  agreed  to  do  it  for  eight 
cents  per  yard ;  his  whole  bill  came  to  $51 .62 ;  I  paid  him 
$16 — $11  in  groceries  and  $5  in  cash;  I  had  a  settlement 
with  the  plaintiff  since  the  work  was  done,  and  we  agreed  on 
$34.62  as  the  amount  due  him ;  of  course  the  defendant  knew 
I  was  building  the  hou.se." 

We  think  the  testimony  in  the  case  established  the  follow- 
ing facts: 

1.  That  the  appellee  is  the  owner  of  the  lot  and  house  in 
controversy,  and  was  the  owner  of  the  lot  before  and  during 
the  time  the  house  was  being  built. 

2.  That  she  raised  $400  and  gave  a  mortgage  on  the  lot  to 
secure  it. 

3.  That  her  husband,  with  her  consent,  took  the  $400  to 
build  the  house,  and  that,  during  its  erection,  she  went  and 
looked  at  the  work,  but  gave  no  direction  concerning  it. 

4.  That  she  did  not  personally  employ  the  appellant  to  work 
upon  it,  nor  expressly  authorize  her  husband  to  employ  him. 

5.  That  the  ap{)ellant,  upon  a  contract  made  with  the  hus- 
band of  the  appellee,  who  was  a  carpenter  and  did  all  the  work 
upon  the  house  except  that  which  was  done  by  the  appellant, 
agreed  to  and  did  plaster  said  house,  the  husband  agreeing  to 
pay  him  for  said  work. 
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6.  That  within  the  proper  time  the  appellant  filed,  and  caused 
to  be  recorded  in  Porter  county,  a  notice,  in  due  form,  of  his 
intention  to  hold  a  lien  upon  said  lot  and  building  for  the 
amount  due  him  for  his  work. 

The  testimony,  fairly  construed,  establishes  the  above  facts ; 
and  from  these  facts,  it  seems  to  us,  the  inference  follows 
that  the  house  w^as  built  by  the  husband  of  the  appellee  for 
her,  either  as  her  agent  or  for  the  $400  as  a  contractor.  The 
facts  that  she  was  the  owner  of  the  land  on  which  the  house  was 
built,  and  that  she  furnished  $400  with  which  to  build  it,  not 
only  forbid  the  idea  that  it  was  built  by  the  husband  volun- 
tarily and  without  her  consent,  but  compel  the  conclusion 
that  it  was  built  by  him  for  her,  pursuant  to  an  understand- 
ing and  arrangement  with  her,  by  which  he  was  to  construct 
the  building  for  the  $400,  or,  as  her  agent,  take  the  money 
and  erect  the  building  for  her. 

If,  as  her  agent  and  employee,,  the  husband  put  up  the 
building,  and,  in  doing  so,  employed  the  appellant  to  plaster 
the  house,  agreeing  to  pay  him  so  much  for  his  work,  the  ap- 
pellant is  entitled  to  a  mechanic's  lien  for  the  value  of  his 
work.  This  right  is  given  by  the  statute,  in  addition  to  his 
right,  secured  by  his  contract  with  the  husband,  to  look  to 
him  for  pay.  JoneJi  v.  PothaMy  72  Ind.  158 ;  Shilling  v.  Temr- 
pleton,  66  Ind.  585;  Vail  v.  3feyer,  71  Ind.  159.  Neither 
the  fact  that  the  contract  was  made  with  the  husband,  nor  the 
feet  that  the  latter  was  to  pay  for  the  work  personally,  will 
justify  the  inference  that  the  appellant  had  abandoned  the 
additional  right  to  a  lien  given  him  by  the  statute. 

If  we  regard  the  husband  as  having  agreed  to  erect  the 
house  for  the  $400  paid  by  the  appellee,  still  the  appellant, 
having  performed  labor  on  the  house,  would  be  entitled  to  a 
lien.  He  who  furnishes  materials  or  performs  labor  for  a  con- 
tractor, though  at  his  instance  and  upon  his  promise  to  pay, 
is  entitled  to  a  lien  for  his  materials  furnished  or  his  labor  per- 
formed. Andis  v.  Davis,  63  Ind.  17;  Crawford  v.  Crockett, 
55  Ind.  220.     We  think  that  the  testimony  tended  to  prove 


NOVEMBER  TERM,  1882.  357 

Bitting  etoLv.  Ten  Eyck. 

and  satis&ctorily  establish  the  fiicts  stated  above,  and  that 
there  was  no  testimony  legally  tending  to  prove  the  contrary. 

The  court  erred  in  overruling  the  motion  for  a  new  trial. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion^ 
that  the  judgment  below-be  reversed,  at  the  ap^^ellee's  costs. 


No.  8853. 
BlTTINa  ET  AL.  V.  TeN  EyCK. 

Receiver. —Power  to  Appoini, — The  courts  of  this  State,  under  the  code,         \u  <0* 
have  the  same  power,  for  the  same  purposes  and  under  the  same  emergen-  ^  357 

cies,  to  appoint  receivers,  as  had  the  courts  of  equity  before  the  adop-  142  527 

tion  of  the  code.  I^W"3f7 

Same. — Action  cf  Ejectment. — Oops. — In  an  ejectment  suit,  it  is  no  objection  ^fQ  ^^ 

to  an  application  ^or  a  receiver  to  take  charge  of  the  crops,  that  no  ^  ^ 

reason  is  shown  why  the  action  can  not  be  speedily  tried  and  the  rights  

of  the  parties  thereby  saved. 

Same. — Pro/dice, — Jury  Triid, — Change  of  Venue, — The  appointment  of  a  re- 
ceiyer,  in  a  pending  action,  is  made  by  the  court  upon  motion  without 
the  formation  of  issues,  and  without  the  aid  of  a  jury,  the  evidence 
consisting  of  the  verified  application  and  such  affidavits  and  deposi- 
tions as  the  parties  may  oifer.  An  application  for  a  change  of  venue 
from  the  county  does  not  affect  the  power  of  the  court  to  make  the  ap- 
pointment. 

Same. — Pleading,  —  Pnuiice.  —  An  unsworn  denial  is  not  a  good  answer 
to  an  application  for  the  appointment  of  a  receiver  in  a  pending  action, 
and  may  be  stricken  out  on  motion ;  the  sustaining  of  a  demurrer  to 
such  answer  is  not  available  error. 

Practice. — Change  qf  Judge, — Record  of  Appointment  of  Other  Judge, — When 
a  change  is  taken  from  the  presiding  judge,  and  another  judge  is  called^ 
the  latter  may  proceed  in  the  case  before  the  record  of  his  appointment 
has  been  made  up  and  signed. 

^KyiYL—Ejeeiment,'-New  Trial  a»  cf  Right,^Waioer  of  Ezeeptione,— By  taking- 
a  new  trial,  in  an  action  of  ejectment,  as  a  matter  of  right  upon  pay- 
ment of  costs,  the  party  waives  exceptions  to  rulings  made  at  the 

trial  had. 
Same. — New  PntrtieB  Admitted  After  First  Trial — When,  in  an  action  of 
ejectment  against  one,  the  defendant  had  taken  a  new  trial  as  matter  of 
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right,  and  thereupon  others  were  made  defendants  upon  their  own  mo- 
tion, and  a  second  trial  had,  the  new  parties  were  not  entitled  to  a  new 
trial  as  of  right.     * 

Evidence. —  Witne«&. — Competency  of  Party.  —The  plain tiif  in  ejectment  had 
contracted  in  writing  for  the  sale  of  the  land  to  the  defendant,  and  upon 
a  decree  of  foreclosure  of  his  lien  as  vendor  had  repurchased  the  land 
and  had  obtained  the  sheriiT's  deed ;  and  the  children  of  the  principal 
defendant,  having  been  admitted  to  defend,  set  up  that  the  contract  of 
sale,  though  made  in  the  name  of  their  father,  was  for  the  benefit  of 
their  mother,  who  was  not  made  a  party  to  the  foreclosure,  and  that  as 
her  heirs  they  had  her  rights. 

Heldj  that  there  was  no  error  in  permitting  the  plaintiff  to  testify  con- 
cerning the  possession  of  the  premises  by  the  principal  defendant  before 
the  commencement  of  the  action. 

From  the  Tippecanoe  Circuit  Court. 

R.  Jones,  J.  i.  Miller  and  J5.  W,  Langdon,  for  appellants. 
F.  B,  Everett  and  J,  M,  Larue,  for  appellee. 

Woods,  J. — The  appellee  brought,  in  the  Superior  Court 
of  Tippecanoe  County,  an  action  of  ejectment  against  the  ap- 
pellant Francis  L.  Bitting,  who  answered  by  a  general  denial. 
The  appellee  then  filed  a  verified  supplemental  complaint, 
asking  the  appointment  of  a  receiver  to  take  charge  of  and 
sell  the  crops  on  the  land,  and  hold  the  proceeds  under  the 
order  of  the  court. 

Thereupon  the  defendant  filed  an  application  for  a  change 
of  venue  from  the  county,  which  motion  the  court  ordered 
granted  as  to  the  principal  action,  but  did  not  designate  the 
county  to  which  the  change  should  be,  until  after  disposition 
of  the  application  fop  the  appointment  of  a  receiver. 

The  defendant  then  filed  an  application  for  a  change  of 
judge,  and  for  a  change  of  venue  from  the  county  in  respect 
to  the  supplemental  complaint.  The  change  of  judge  was 
granted,  and  the  judge  of  the  Tippecanoe  Circuit  Court  was 
appointed,  and  proceeded  to  hear  the  application  for  a  re- 
ceiver. Before  the  judge  so  called  in,  the  defendant  renewed 
his  motion  for  a  change  of  venue  from  the  county,  and,  this 
and  his  demurrer  to  the  application  for  the  appointment  of  a 
receiver  having  been  overruled,  he  answered  the  application 
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hy  a  general  denial  (not  sworn  to),  and  demanded  a  jury  trial, 
which  was  denied  him. 

The  appellee  demurred  to  the  answer,  the  court  sustained 
the  demurrer,  and,  upon  the  sworn  application  and  upon  affi- 
davits read  by  either  party,  ordered  the  appointment  of  a  re- 
ceiver, who  qualified  by  giving  bond  to  the  court's  approval. 

The  venue  in  the  principal  case  was  then  changed  to  the 
Benton  Circuit  Court,  where  a  trial  was  had,  and  judgment 
was  given  for  appellee  for  the  recovery  of  the  property^  and 
for  damages  for  the  detention  to  the  date  of  the  judgment, 
assessed  at  IflOO,  together  with  costs. 

Within  the  year  the  defendant  paid  into  court  the  damages 
41  nd  costs,  and  was  granted  a  new  trial  as  a  matter  of  right, 
under  the  statute.  Thereupon  the  children  and  co-appellants 
•of  the  said  defendant  moved  the  court  for  an  order  upon  the 
plaintiff  to  make  them  defendants,  which  motion,  over  the  ob- 
jection and  exception  of  the  plaintiff,  the  court  sustained; 
;and  the  plaintiff  accordingly  filed  an  amended  complaint, 
making  them  parties  defendants. 

The  venue  of  the  case  was  then  changed  to  Jasper  county, 
:and  thence,  afterwards,  by  agreement,  to  the  Tippecanoe  Cir- 
-cuit  Court,  where  a  trial  had  afr  the  April  term,  1880,  resulted 
in  a  second  finding  and  judgment  for  the  appellee,  the  damages 
for  the  detention  being  asvsessed  at  $566.60,  and  it  being  or- 
<lered  as  a  part  of  the  judgment  that  the  $100,  before  paid  into 
<5ourt  on  the  application  for  a  new  trial  as  of  right,  be  applied 
on  the  damages  so  finally  assessed. 

The  defendants  joined  in  a  motion  for  a  new  trial,  for  rea- 
sons stated ;  and  those  who  were  made  defendants  after  the 
first  trial  moved  for  a  new  trial  as  a  matter  of  right,  not  pay- 
ing the  costs,  but  alleging  that  no  costs  or  damages  had  been 
adjudged  against  them. 

Exceptions  were  taken  to  the  various  rulings  of  the  court, 
which  have  been  recited,  and  to  other  rulings  to  be  stated  in 
their  proper  order ;  and  it  is  now  insisted  that  the  court  erred 
in  overruling  the  demurrer  to  the  supplemental  complaint  for 
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the  appoiDtment  of  a  receiver;  in  sustaiuing  the  demurrer  to 
the  answer  to  that  complaint ;  in  compelling  the  defendant  ta 
answer  afler  an  affidavit  had  been  filed  for  a  change  of  venue 
and  a  change  granted;  in  refusing  a  change  of  venue  in  ref- 
erence to  the  appointment  of  the  receiver ;  and  in  refusing  a 
jury  trial  upon  that  application. 

The  only  objection  pointed  out  by  counsel  to  the  applica- 
tion for  a  receiver  is,  that  ^  no  reason  is  shown  why  the  orig- 
inal case  could  not  be  tried  and  all  the  rights  of  the  appellee 
saved  by  a  trial  of  the  original  cause."  But  this  is  an  im- 
practicable objection.  It  can  not  be  anticipated,  as  the  histor}' 
of  this  case  strongly  illustrates,  when  a  pending  action  may 
be  brought  to  trial.  A  party  may  need,  and  upon  a  proper 
showing  may  have,  a  receiver  for  the  purposes  of  a  short  a» 
well  as  for  a  protracted  litigation. 

The  appointment  of  a  receiver  is  one  of  the  prerogatives 
of  a  court  of  equity,  exercised  in  aid  of  its  jurisdiction,  in 
order  to  enable  it  to  accomplish,  as  far  as  practicable,  complete 
justice  between  the  parties  before  it.  From  the  very  nature 
of  the  power  and  of  the  purposes  for  which  it  may  be  invoked, 
its  efficiency  depends  on  the  promptness  with  which  it  may  be 
exercised.  The  same  power  -is  conferred  by  the  code  upon 
the  courts  of  this  State,  to  be  exercised  for  the  same  purposes 
and  in  the  same  emergencies,  as  in  the  courts  of  equity  before 
the  adoption  of  the  code.  Connelly  v.  Dickson,  76  Ind.  440.. 
And  it  is  plain  that  the  formation  of  issues  and  the  interven- 
tion of  juries  for  their  trial,  at  least  in  cases  of  interlocutory 
applications  for  such  appointments,  were  not  contemplated* 
The  principle,  in  ordinary  practice,  is  to  appoint  a  receiver 
with  the  sole  view  of  preserving  the  property,  and  not  to  in- 
quire into  the  merits.  It  is  done  upon  motion,  the  evidence 
heard  being  the  sworn  pleadings  of  the  parties,  and  such  af- 
fidavits or  depositions  as  may,  within  the  rules  of  practice,  be 
offered  on  either  side.  Edwards  Receivers,  13-22,  76-85; 
Kerr  Receivers,  134-144;  High  Receivers,  62-79. 

There  was,  therefore,  no  error  in  sustaining  the  demurrer 
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to  the  general  denial  of  the  application^  though  it  would  have 
been  a  better  practice  to  have  reached  the  same  result  by  means 
of  a  motion  tu  strike  out  or  to  reject. 

It  follows,  too,  that  it  was  proper  to  dispose  of  the  appli- 
cation before  the  perfecting  of  the  change  of  venue  from  the 
county. 

The  objection  is  made,  that  the  judge  who  was  called  in  to 
dispose  of  the  application,  after  a  change  had  been  taken  from 
the  regular  judge,  proceeded  at  once,  before  the  record  of  his 
appointment  had  been  entered  and  signed.  We  see  no  force 
in  the  objection. 

Before  a«iking  for  a  new  trial  as  a  matter  of  right,  in  the 
Benton  Circuit  Court,  the  defendant  moved  for  a  new  trial 
for  cause,  and  now  complains  that  this  was  not  granted. 

Besides  the  manifest  insufficiency  of  the  alleged  cause,  the 
defendant  waived  any  question  concerning  the  ruling,  by  tak- 
ing a  new  trial  as  of  right.  The  taking  of  a  new  trial  under 
the  statute  necessarily  eliminates  from  the  record  all  errors 
which  may  have  intervened  at  the  trial  had.  If  the  party 
would  avail  himself  of  such  errors,  he  must  abide  by  the 
rulings,  permit  judgment  to  go,  and  take  his  appeal. 

There  was  no  error  in  refusing  a  second  trial  as  a  matter 
of  right,  on  the  motion  of  the  defendants  who  came  into  the 
case  after  the  first  trial.  They  came  in  of  their  own  choice, 
against  the  protest  of  the  plaintiff,  and  must  be  considered 
as  having  elected  to  abide  by  the  result  of  the  case  as  if  they 
had  been  in  from  the  beginning.   Crew8  v.  Ross,  44  Ind.  481. 

If  they  had  been  brought  in  by  an  amendment  made  upon 
the  plaintiff's  own  motion,  we  might  reach  a  different  conclu- 
sion, for  if,  in  such  case,  the  new  party  were  denied  the  right 
to  a  second  trial,  the  plaintiff  might  purposely  omit  bringing 
the  real  defendant  into  the  ^ase  until  afi^r  a  trial  had  been 
had,  in  order  to  deprive  him  of  this  important  safeguard 
against  surprise  or  undue  advantage  taken  of  him  in  a  single 
trial.     We  decide  nothing,  however,  on  this  point. 

It  is  next  insisted  that  the  admission  of  the  testimony  of 
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the  appellee  was  erroneous,  because  the  infant  defendants 
<3laiined  title  from  their  mother,  who  had  died,  and  that,  conse- 
quently, the  plaintiff  was  not  a  competent  witness  against  them. 

It  is  a  sufficient  answer  that  the  appellee's  action  was  not 
founded  on  a  contract  with  or  demand  against  the  deceased 
mother,  but  upon  a  sale  made  upon  the  foreclosure  of  a  ven- 
dor's lien  against  the  father,  the  original  defendant  in  the  case, 
against  whom  the  testimony  was  clearly  competent.  It  was 
the  claim  of  the  children,  or  the  claim  made  for  them,  that  the 
written  contract  which  purported  to  be  between  the  appellee 
and  their  father  was  in  fact  a  contract  with  their  mother  for  the 
sale  of  the  property  by  the  appellee  to  her,  and,  consequently, 
that  the  foreclosure  and  sale  against  their  father  did  not  cut  off 
their  rights  as  heirs  of  the  mother.  The  interposition  of  this 
defence  by  them,  contrary  to  the  terms  of  the  writing,  could 
not  deprive  the  appellee  of  the  right,  upon  his  own  theory  of 
the  case,  to  testify  as  to  what  occurred  between  him  and  the 
iather  in  reference  to  the  possession  of  the  property  after  the 
death  of  the  mother,  and  before  the  bringing  of  the  action. 

We  find  no  error  in  the  record.  The -judgment  is,  there- 
fore, affirmed,  with  costs. 

Opinion  filed  at  the  May  term,  1882. 

Petition  for  a  rehearing  dismissed  at  the  November  term,  188^. 
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^\^  243  JEtna  Insurance  Company  v,  Shryer  et  at^. 

Insurance. —  Waiver  of  CondUions. — Agents  AiUhonty, — An  adjusting  agent 
of  a  fire  insurance  company  to  whom  a  loss  is  referred  by  the  company, 
with  authority  to  manage  and  control  it  until  it  is  disposed  of,  has  au- 
thority to  waive  the  preliminary  proofs  of  loss  which  the  policy  requires 
to  be  made  to  the  company;  and  if  he  place  a  refusal  to  pay  the  loss 
wholly  upon  other  grounds,  it  is  a  waiver  of  the  right  to  defend  a  suit 
on  the  ground  that  such  proofs  were  not  made. 

From  the  Greene  Circuit  Court. 
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W.  H,  DeTFb/f  and  8,  N,  Ohambers,  for  appellant. 

A,  O,  Oamns,  E.  H.  G.  GavinSy  W.  I.  Baker,  L.  Shaw,  W, 
M.  Franklin,  •71  D,  Alexander  and  H.  W.  Leininger,  for  ap- 
pellees. 

Elliott,  J. — The  controlling  question  in  this  ease  is, 
whether  the  agents  of  the  appellant  waived  the  formal  proofs 
of  loss  required  by  the  policy  of  insurance  upon  which  rest^$ 
the  judgment  of  the  appellees  against  the  company. 

Involved  in  this  general  question  is  the  enquiry,  whether 
the  persons  by  whom  the  waiver  is  asserted  to  have  been 
made,  were  authorized  to  waive  preliminary  proof  of  loss.  It 
is  not  every  agent  of  an  insurance  company  that  has  authority 
to  waive  performance  of  the  conditions  of  the  policy,  and  the 
^uthoritv  to  make  such  a  waiver  can  not  be  inferred  from  the 
mere  fact  that  the  person  alleged  to  possess  such  authority  does 
in  some  matters  represent  the  company.  The  existence  of 
the  relation  of  principal  and  agent  is  not  sufficient  to  war- 
rant the  conclusion  that  the  agent  possessed  authority  to  waive 
the  conditions  of  the  contract  of  insurance. 

The  agent,  whose  acts  are  chiefly  relied  on  as  waiving  the 
preliminary  proofs,  was  the  adjuster  of  the  company,  whose 
general  duty  was  to  adjust  and  report  losses  to  the  principal 
officers  of  the  corporation.  There  is  much  diversity  of  opinion 
as  to  whether  an  adjuster  has  authority  to  waive  preliminary 
proof.  It  would  seem  that  the  bettor  reason  is  with  the  cases 
which  hold  that  he  has ;  for  a  company  that  sends  an  agent  to 
:ascertain  the  nature,  cause  and  extent  of  the  loss,  and  employs 
him  in  that  particular  line  of  duty,  may  well  be  deemed  to 
have  invested  him  with  a  general  authority  in  all  such  mat- 
ters. But  we  are  not  required  to  decide  whether  an  adjusting 
agent  has,  by  force  of  his  position  alone,  authority  to  waive 
preliminary  proofs  of  loss,  for  there  are  facts  disclosed  in  the 
evidence  tending  to  show  that  the  adjuster  had,  in  this  instance, 
SL  much  broader  scope  of  authority  than  that  usually  bestowed 
upon  adjusting  agents.     It  appears  that  there  was  a  default 
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taken  against  the  appellant;  that,  upon  the  hearing  of  the 
motion  to  set  it  aside,  the  company  produced  the  affidavit  of 
Stewart,  the  adjuster,  wherein  he  deposed,  that  *^When  a  case 
is  referred  to  this  affiant  for  adjustment,  he  assumes  the  charge, 
management  and  control  thereof,  and  so  retains  the  same  un- 
til the  matter  is  finally  disposed  of;  and,  if  litigation  ensues 
in  any  case  so  referred  to  this  affiant,  it  is  also  his  duty  to 
take  charge  of  the  management  thereof,  subject  to  the  general 
supervision  and  instruction  of  F;  C.  Bennett,  general  agent^ 
at  Cincinnati."  By  filing  this  affidavit  in  support  of  its  mo- 
tion to  set  aside  the  default,  the  appellant  adopted  the  state- 
ments of  the  paper,  and  can  not  be  permitted  to  now  deny 
their  truth.  It  would  be  inequitable  to  permit  a  party  to 
secure  relief  from  a  judgment  upon  the  faith  of  statements 
contained  in  an  affidavit,  and  allow  him  to  afterwards  impeach 
their  truth.  Taking  the  statements  of  this  affidavit  in  con- 
nection with  the  other  evidence,  we  think  there  is  enough  to 
support  the  finding  that  the  adjuster  had  authority  to  waive 
the  preliminary  proof  of  loss.  .  Willeuts  v.  Northwestern,  etc,,, 
Ins,  Co,,  81  Ind.  300;  Phcenix,  etc..  Ins,  Co,  v.  Ilinesley^  75 
Ind.  1.  In  Brink  v.  Merchants,  etc,,  Ins,  Co.,  49  Vt.  442,  it 
was  said :  ^^  Evidence  was  given  to  show  that  Lester  was  an 
agent  of  the  defendant,  specially  authorized  in  writing  to 
settle  this  loss.  His  declarations  in  the  course  of  the  dis- 
charge of  such  duty,  might  properly  be  shown  in  evidence."" 
In  still  more  explicit  terms,  the  rule  is  laid  down  in  Little  v^ 
Phomix  Ins,  Co.,  123  Mass.  380  (25  Am.  R.  96),  where  it 
w^as  said,  in  speaking  of  agents  authorized  to  adjust  a  loss:. 
"  There  was  evidence  that  they  were  charged  with  the  whole 
duty  of  settling  the  loss, 'and  in  this  respect  represented  the 
company.  As  a  necessary  incident,  they  had  power  to  dis* 
pense  with  those  stipulations  for  the  benefit  of  the  company, 
which  had  reference  to  the  mode  of  ascertaining  the  liability 
and  limiting  the  right  of  action.  Eastern  Railroad  v.  Relief 
Ins.  Co.,  105  Mass.  570.     Kennebec  Co,  v.  Augusta  Ins.  Co,^ 
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6  Gray,  204.  Gloucester  Manuf.  Coj  v.  Howard  Ins,  Co.,  5 
Gray,  497." 

The  fiwt  that  the  conditions  respecting  the  preliminary 
proofs  are  written  in  the  contract  of  insurance  does  nt)t  pre- 
vent their  waiver  by  an  authorized  agent  of  the  insurer.  This 
principle  is  involved  in  the  cases  cited  from  our  own  reports, 
and  in  the  cases  of  Masonic,  etc.,  Astfn  v.  Beck,  11  Ind.  203, 
S.  C,  40  Am.  R.  295,  and  Byrne  v.  Rising  Sun  Ins.  Co.,  20 
Ind.  103;  and  is  recognized  in  many  well  considered  cases. 
liokes  V.  Amazon  Ins.  Co.,  34  Am.  R.  323 ;  Carson  v.  Jersey 
City  Ins.  Co.,  14  Vroom,  300 ;  S.  C,  39  Am.  R.  584 ;  Blake  v. 
Excliange  M.  Ins.  Co.,  12  Gray,  265;  Priest  v.  Citizens^  M. 
F.  Ins.  Co.,  3  Allen,  602 ;  Franklin  F.  Ins.  Co.  v.  Chicago  Ice 
Co.,  36  Md.  102 ;  S.  C,  11  Am.  R.  469. 

We  are  satisfied  that  there  was  evidence  warranting  the 
jury  in  inferring  that  the  adjuster  had  authority  to  waive  the 
preliminary  proofs  of  loss,  and  our  next  enquiry  is  whether 
there  were  such  acts  done  by  him  as  justly  warranted  the  in- 
ference that  there  was  a  waiver. 

It  is  agreed  by  all  the  text-writers  and  courts,  that  there 
may  be  an  implied  waiver,  and  that  it  may  be  inferred  from 
facts  and  ciivumstances.  The  evidence  before  us  shows  that 
the  adjusting  agent  of  the  company  visited  the  place  where  the 
loss  occurred;  that  the  insured  furnished  him  with  a  list  of 
the  losses;  that  the  agent  went  away  from  the  place,  saying 
that  he  would  return  in  a  few  days ;  that  he  did  not  return, 
but  wrote  a  letter  wherein  he  asked  for  information  as  to  the 
quantity  of  some  of  the  articles  claimed  to  have  been  manu- 
factured bv  the  insured  and  burned  :  stated  what  he  had  as- 
pertained  to  be  the  value  of  the  tobacco  included  in  the  loss ; 
expressed  his  belief  that  some  of  it  had  been  stolen  before 
the  fire;  objected  that  the  ownership  of  the  building  de- 
stroyed was  not  "absolute  in  the  insured,"  and  wound  up  by 
stating:  "  I  shall  place  the  case  in  this  light  before  the  com- 
pany, and,  if  they  will  agree  to  it,  there  would  be  payable  on 
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building,  $400 ;  on  machinery  and  fixtures,  $133.33;  stock 
as  before  stated,  $910.75;  in  all,  $1,444.08." 

This  letter  was  written  on  the  24th  day  of  January,  1878,. 
and,  in  answer  to  a  letter  from  the  insured,  the  adjuster  wrote 
again  on  the  22d  of  February  of  the  same  year.  In  this 
last  letter  no  mention  Was  made  of  the  failure  to  make  proof 
of  loss ;  but  among  other  things  it  was  said :  "  I  have  spoken 
to  our  manager  to-day  about  it,  and  whilst  they  think  there  is 
no  legal  liability,  I  think  they  can  be  induced  to  agree  to  my 
proposition  of  considering  the  equities  due  to  the  two  Messrs. 
Jamison,  on  their  insurance  on  all  that  part  of  the  risk,  mak- 
ing the  loss  as  per  my  statement,  $1,444.08."  It  appear* 
very  clearly  that  no  objection  was  made  to  the  statements  of 
the  loss  furnished  the  adjuster,  and  that  payment  of  the  loss 
was  withheld  upon  entirely  different  grounds,  namely,  that 
the  tobacco  had  been  stolen  before  the  fire,  and  that  the  own- 
ership of  the  property  had  not  been  correctly  stated  in  the 
application. 

There  are  at  least  two  reasons  why  this  evidence  should  be 
regarded  as  proof  of  waiver.  The  first  of  these  is  that  the 
insured  had  given  the  adjuster  a  statement,  and  this,  although 
not  verified  as  the  policy  required,  nor  in  the  form  prescribed, 
was  accepted  and  treated  as  sufficient.  Where  preliminary 
proof  is  made  which  is  defective,  the  insured,  by  treating  it 
as  sufficient,  waives  all  objections  to  its  sufficiency.  The  rule 
is  well  stated  in  a  late  work  :  "If  the  insurers  intend  to  in- 
sist upon  defects  in  the  preliminary  proof,  they  should  indi- 
cate their  intention  in  such  a  way  that  the  insured  may  not 
be  deceived  into  a  false  security,  and  at  such  time  that  he  shall 
have  opportunity  to  supply  the  defects."  May  Insurance,  sec^ 
468.  It  is  also  said  by  this  author,  citing  Harris  v.  Phoenix 
Ins,  Oo.,  35  Conn.  310,  that  "  It  is  to  be  observed,  that  it  is 
the  duty  of  the  insurers,  pending  the  consideration  of  the 
proofs  of  loss,  to  bear  themselves  with  all  good  faith  towards 
the  claimant,  and  if  they  are  dissatisfied  with  the  proof  fur- 
nished, and  have,  or  have  not,  the  right  to  demand  further 
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proof  before  their  liability  becomes  fixed,  they  ought  to  make 
known  to  the  assured  the  fact  and  the  nature  of  these  de> 
mands  without  unnecessary  delay.  Otherwise  they  will  be 
held  to  have  waived  their  rights  in  this  regard/'  The  doctrine 
of  the  case  from  which  we  have  quoted  is  substantially  the  same 
as  that  of  our  own  case  of  Byrne  v.  Rising  Sun  Ins.  Go.,  supra. 

Another  reason  for  holding  that  the  appellant  waived  the 
preliminary  proof  of  loss  is  that  payment  was  withheld  upon 
other  and  different  grounds.  The  objections  were,  as  we  have 
seen,  not  that  proof  had  not  been  made,  but  that  there  were 
other  grounds  which  vitiated  the  insurance.  The  writer  from 
whom  we  have  quoted  says :  "  Thus,  where  the  insurers  re- 
fuse to  pay  on  special  grounds,  as  that  the  contract  was  never 
completed,  or  that  the  insured  had  no  interest,  or  on  any  other 
grounds  having  no  reference  to  the  sufficiency  or  insufficiency 
of  the  preliminary  proof,  it  is  a  waiver  of  their  right  to  object 
to  any  deficiency  in  this  particular."  At  another  place  this 
author  says:  "So  if  the  insurers  decline  to  pay  without 
giving  any  reason  upon  which  to  rest  their  refusal,  such  a  re- 
fusal,  by  necessary  implication,  gives  the  assured  to  under- 
stand that  the  production  of  preliminary  proof  will  be  useless, 
— an  idle  ceremony,  which  the  law  will  not  require  him  to 
perform.  So,  if  the  refusal  to  pay  is  upon  the  ground  that 
the  property  lost  was  not  included  in  the  risk,  or  that  the 
assured  has  forfeited  his  right  to  recover  by  fraud."  May 
Insurance,  sees.  468,  469.  Many  cases  are  cited  in  support 
of  the  text,  to  which  may  be  added,  Little  v.  Phomix  Ins.  Co.y, 
123  Mass.  380;  Graves  v.  Washington  31.  Ins.  Co.,  12  Allen, 
391 ;  Pennsylvania  F.  Ins.  Co.  v.  Kittk,  39  Mich.  51 ;  Far- 
mers^ M.  Ins.  Co.  V.  Taylor,  73  Pa.  St.  342  ;  Farmers^  etc.,  Ins. 
Co.  V.  Meckes,  12  Reporter,  314;  Farmers'  M.  F.  Ins.  Co.  v. 
Moyer,  97  Pa.  St.  441. 

The  cases  of  Honie  Ins.  Co.  v.  Duke,  43  Ind.  418,  and  Pro- 
tection Ins.  Co.  V.  Pherson,  5  Ind.  417,  have  no  application 
to  the  present  case,  for  no  question  of  waiver  was  involved 
in  either  of  them.     All  that  is  decided  in  the  case  of  Peoria,. 
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etc.,  Ins.  Co.  V.  Waher,  22  lud.  73,  that  bears  in  the  remotest 
degree  upon  the  present,  is  that  the  simple  direction  of  the 
agent  to  one  of  the  crew  of  the  boat,  to  go  before  an  oflBcer 
and  make  a  protest,  was  not  a  waiver  of  the  legal  rights  of 
the  company  to  a  legal  protest  in  the  case,  and  this,  it  is 
plain,  can  have  here  no  controlling  force. 

The  doctrine  that  an  insurance  company,  by  putting  its  re- 
fusal to  pay  the  loss  upon  a  definite  ground  different  from  a 
want  of  preliminary  proofs,  or  of  defect  in  their  form  or  sub- 
stance, waives  the  right  to  insist  upon  the  failure  to  make 
fiuch  proof  as  a  defence  to  an  action  on  the  policy,  is  in  har- 
mony with  the  elementary  principle  that  a  party,  who  places 
his  refusal  upon  one  ground,  can  not,  after  action  brought, 
change  it  to  another  and  different  one.  Hanna  v.  PhelpSy  7 
Ind.  21;  Turner  v.  Parry,  27  Ind.  163;  BarileU  v.  Adams, 
43 Ind. 447 ;  Blair y.  Hamilton, 48  Ind. 32 ; Embdenv.  Augusta, 
12  Mass.  307 ;  Oerrish  v.  Norris,  9  Gush.  167.  There  is  no 
reason  why  this  rule  should  not  apply  to  policies  of  insur- 
ance as  well  as  other  contracts. 

We  can  not  disturb  the  verdict'  upon  the  ground  that  it  is 
contrary  to  the  evidence,  for  it  is  supported  upon  all  material 
points  by  some  evidence. 

Judgment  affirmed. 


No.  8331. 

Embree  et  al.  v.  The  State,  ex  rel.  Federer. 

Decedents'  Estates. — Administrator. — Suit  on  Bond. — Parties. — Evidence. — 
Conversion. — In  a  complaint  on  the  bond  of  a  deceased  admin istratori  on 
the  relation  of  a  creditor,  alleging,  as  breaches,  failure  to  pay  the  credi- 
tor's claim,  conversion  of  the  assets,  and  failure  to  settle  the  estate  in 
proper  time,  neither  other  unpaid  creditors  nor  the  administrator  of  the 
deceased  administrator  are  necessary  parties,  nor  is  proof  of  a  demand 
and  failure  to  pay  sufTicient  proof  of  a  conversion  of  th«  assets. 

From  the  Gibson  Circuit  Court. 
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J,  E.  McCtiUough  and  L.  G.  Embree,  for  appellants. 
R.  M.  J.  Miller y  for  appellee. 

NiBLACK,  J. — This  was  an  action  by  the  State,  on  the  re- 
lation of  a  creditor,  against 'the  sureties  upon  an  administra- 
tor's bond. 

The  complaint  charged  that,  on  the  24th  day  of  November, 
1873,  one  Thomas  Cole  was  appointed  administrator  of  the 
estate  of  Jacob  Lyles,  deceased,  and  that  he,  with  the  defend- 
ants Milton  P.  Embree  and  Thomas  N.  Milburn  as  his  sure- 
ties, executed  a  bond  conditioned  for  the  faithful  discharge 
of  his  duties  as  such  administrator;  that  thereupon  Cole  duly 
qualified  as  the  administrator  thereof,  and  took  upon  himself 
the  administration  of  said  estate;  that,  on  the  15th  day  of 
January,  1874,  Frederick  C.  Federer  &  Co.  filed  two  claims 
against  the  estate,  one  based  on  a  note  for  $22.40  and  the 
other  consisting  of  an  account  for  $17.80,  both  of  which  claims 
were  duly  allowed  by  Cole,  administrator,  as  above  stated ; 
that  certain  other  creditors  of  the  decedent  also  filed  claims 
against  the  estate,  amounting  in  the  aggregate  to  the  sum  of 
$500.00,  all  of  which  claims  were  also  allowed  in  due  course 
of  administration  ;  that  sufficient  assets  came  into  the  hands 
of  Cole  to  pay  all  claims  against  the  estate ;  that  the  relator, 
Frederick  C.  Federer,  is  the  surviving  partner  of  the  firm 
of  Frederick  C.  Federer  &  Co. ;  that  Cole  had  died,  leaving  an 
insolvent  estate. 

The  breaches  assigned  were : 

First.  That  Cole,  though  often  requested,  had  continuously 
£iiled  and  refused  to  pay  the  claims  due  from,  and  had  un- 
justly neglected  and  refused  to  pay  any  of  the  debts  against, 
the  estate. 

Second.  That  Cole  had  converted  the  entire  assets  of  the 
estate  to  his  own  use. 

Third.  That  Cole  had  for  four  years  neglected  to  pay  the 
claims  against  the  estate,  and  had  unlawfully  &iled  and  re- 
VOL.  85.-24 
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fused  to  make  final  settlement  of  his  trust  as  the  administra- 
tor  thereof,  to  the  damage  of  the  relator  in  the  sum  of  $60, 
and  of  the  other  creditors  in  the  sum  of  J500. 
The  defendants  answered  in  three  paragraphs: 

1.  In  general  denial. 

2.  In  abatement,  alleging  the  names  of  four  other  creditors 
of  the  estate,  residents  of  Gibson  county,  who  it  was  claimed, 
ought,  also,  to  have  been  made  relators  in  the  action. 

3.  Also  in  abatement,  alleging  the  name  of  the  adminis- 
trator of  Cole's  estate,  who,  it  w^as  averred,  also  resided  in 
Gibson  county,  and  ought  to  have  been  made  a  co-defendant 
in  the  action. 

Demurrers  were  sustained  to  the  second  and  third  para- 
graphs of  the  answer.  A  jury  returned  a  verdict  for  the 
plaintiff,  assessing  the  damages  at  $403.35.  Answers  to  certain 
interrogatories  addressed  to  the  jury  made  it  appear  that  the 
entire  amount  of  the  damages  had  been  assessed  upon  the 
second  breach  assigned  in  the  complaint. 

A  motion  for  a  new  trial  being  first  denied,  judgment  was 
rendered  in  favor  of  the  plaintiff  for  the  damages  assessed 
by  the  jury.  Error  is  assigned  upon  the  sustaining  of  the 
demurrer  to  the  second  and  third  paragraphs  of  the  answer, 
and  upon  the  overruling  of  the  motion  for  a  new  trial. 

In  cases  like  this  the  usual  and  better  method  of  proceed- 
ing is  to  have  an  administrator  de  bonis  non  appointed,  and  to 
allow  him  to  recover  the  assets  of  the  estate  unadministered, 
and  to  settle  the  estate  in  due  course  of  administration. 

In  that  way  complications  may  be  avoided,  which  are  liable 
to  arise  where  the  creditors  only  sue  upon  the  bond  of  a  de- 
ceased or  former  administrator.  But  where  an  administrator 
has  been  guilty  of  a  breach  of  his  bond, a  suit  maybe  main- 
tained against  him  and  his  sureties,  or,  in  a  proper  case,  his 
sureties  alone,  on  the  relation  of  any  creditor  of  the  estate, 
meaning  thereby  any  creditor  who  has  been  injured  by  the 
misconduct  of  the  administrator.  In  case  of  a  recovery,  the 
judgment  ought  to  be  in  the  name  of  the  State,  and  in  such  a 
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way  as  to  make  it  inAre  to  the  benefit  of  the  estate  generally, 
and  not  to  any  particular  creditor^  and  the  damages^  when  col- 
lected, after  allowing  the  relator  a  compensation,  shall  be  paid 
into  court,  to  be  disposed  of  according  to  law.  2  R.  S.  1876, 
p.  549,  sections  162, 163, 164.  A  right  of  action  is  thus  secured 
to  any  injured  creditor  of  an  estate  where  the  administrator 
has  become  liable  upon  his  bond.  Hence,  the  second  paragraph 
of  the  answer  did  not  contain  £icts  sufficient  to  abate  the 
action,  and  the  court  did  not  err  in  sustaining  the  demurrer 
to  that  paragraph. 

The  administrator  of  Cole  might  have  been  made  a  party 
defendant  to  the  action,  but  it  was  not  necessary  that  he 
should  have  been.  Braxton  v.  State,  ex  rel.,  25  Ind.  82 ;  Stan-- 
ford  V.  Stanford,  42  Ind.  485 ;  Milam  v.  Milam,  60  Ind.  58. 

There  was  consequently  no  error  in  sustaining  the  demurrer 
to  the  third  paragraph  of  the  answer. 

One  of  the  causes  assigned  for  a  new  trial  was  that  the 
verdict  was  not  sustained  bv  sufficient  evidence. 

The  attorney  for  the  relator  testified  that,  in  the  latter  part 
of  the  year  1877,  he,  on  behalf  of  his  client,  twice  demanded 
of  Cole,  as  the  administrator  of  the  estate,  payment  of  the 
claims  of  Frederick  C.  Federer  &  Co.,  but  that  Cole  did  not 
pay  the  claims.  Another  creditor  of  the  estate  testified  that 
he  had  several  times  demanded  payment  of  his  claim  of  Cole, 
but  that  Cole  did  not  pay  it.  This  was  all  the  evidence  which 
could  have  been  construed  as  tending  to  show  a  conversion  of 
the  assets  in  his  hands  by  Cole  as  charged  in  the  complaint.. 
This  was  not  sufficient  to  establish  a  conversion  of  the  assets 
by  Cole  to  his  own  use. 

When  personal  property  has  been  tortiously  taken,  or  un- 
lawfully detained,  a  demand  for  its  possession  by  the  owner,, 
supplemented  by  a  refusal  to  return  or  deliver  up  the  prop- 
erty, is  usually  accepted  as  sufficient  evidence  to  prove  a  con- 
version of  the  property  so  taken  or  detained ;  but  more  than 
a  demand  and  a  refusal  to  pay  must  be  shown,  to  establish  a 
conversion  in  a  case  like  this,  where  the  administrator  is  the 
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lawful  custodian  of  the  assets^  and  where  no  specific  article  of 
property  is  sued  for.  Something  more  palpable  than  a  mere 
delay  in  the  payment  of  a  claim  against  an  estate  must  be 
proven  to  make  out  a  case  of  conversion  of  the  assets.  3 
Wait's  Actions  and  Defenses,  256.  For  aught  that  was  made 
to  appear  by  the  evidence,  the  assets  unadministered  by  Cole 
are  still  in  existence  awaiting  the  appointment  of  another 
administrator,  or  ready  to  be  delivered  to  whomsoever  may  be 
entitled  to  receive  them. 

In  our  opinion,  therefore,  the  verdict  was  not  sustained  by 
sufficient  evidence. 

The  judgment  is  reversed,  at  the  costs  of  Federer,  the  re- 
lator, and  the  cause  remanded  for  a  new  trial. 

Embree,  one  of  the  appellants,  having  died  since  this  cause 
was  submitted,  it  is  ordered  that  the  judgment  of  reversal  in 
this  cause  shall  be  entered  as  of  the  November  term,  1879, 
of  this  court,  during  which  the  submission  was  made. 


-^ 


No.  9655. 

Epstein  v.  Greer. 

Lanblobd  and  Tenant. — Rent. — Former  Adjudication, — In  a  suit  by  a 
landlord  for  rent  and  possession,  an  answer  of  former  adjadication  is 
well  met  by  a  reply  that  the  pending  action  is  for  rent  accraed  since  the 
former  trial. 

Same. — A  tenant  holding  possession  as  such  can  not,  as  against  his  land- 
lord, deny  the  title  of  the  latter  and  thereby  avoid  paying  rent. 

From  the  Dearborn  Circuit  Court. 

J.  D,  Haynes  and  J!  K,  Thompmn,  for  appellant. 
H,  D.  McMullen  and  D,  T.  Downey,  for  appellee. 

Franklin,  C. — Appellee  as  landlord  sued  appellant  as 
tenant  before  a  justice  of  the  peace,  for  the  possession  and  rent 
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of  a  house  and  lots  in  the  town  of  Aurora,  in  said  county, 
alleging  the  non-payment  of  rent,  and  notice  to  quit. 

The  case  was  tried  before  the  justice,  and  judgment  was 
rendered  for  the  plaintiff*.  The  defendant  appealed  to  the 
circuit  court,  where  he  filed  an  answer  in  three  paragraphs : 
1st.  A  denial.  2d.  Insanity  of  the  plaintiflF's  grantor.  3d. 
Former  adjudication.  A  demurrer  was  sustained  as  to  the 
second  and  overruled  as  to  the  third  paragraph.  Reply  to 
the  third  paragraph  that  the  former  suit  was  for  rent  that  had 
previously  accrued,  and  that  this  suit  was  for  rent  that  had 
accrued  since  the  former  trial.  A  demurrer  was  overruled 
to  the  reply.  There  was  a  trial  before  the  court  and  a  finding 
for  the  plaintiff  in  the  sum  of  $65  damages,  A  motion  for  a 
new  trial  was  overruled,  and  judgment  was  rendered  for  the 
plaintiff  for  that  amount,  and  that  he  have  possession  of  the 
premises.  The  defendant  appealed  to  this  court,  and  has  as- 
signed for  errors  the  sustaining  of  the  demurrer  to  the  second 
paragraph  of  his  answer,  the  overruling  of  his  demurrer  to 
the  reply,  and  the  overruling  of  his  motion  for  a  new  trial. 

The  second  paragraph  of  the  answer  is  bad.  A  tenant  can 
not,  while  retaining  the  possession,  deny  the  title  of  his  land- 
lord and  thereby  defeat  the  payment  of  rent.  Epstein  v.  Oreerj 
78  Ind.  348. 

Appellee  has  furnished  no  brief,  and  appellant  has  furnished 
us  no  authority  upon  his  demurrer  to  the  reply.  We  see  no 
real  objections  to  the  reply. 

There  was  no  error  in  sustaining  the  demurrer  to  the  second 
paragraph  of  the  answer,  nor  in  overruling  the  demurrer  to 
the  reply. 

The  reasons  stated  for  a  new  trial  are : 

That  the  finding  of  the  court  is  not  sustained  by  sufficient 
evidence,  is  contrary  to  law,  and  the  damages  are  excessive. 

The  evidence  for  the  plaintiff  shows  that  on  the  24th  day 
of  March,  1881,  appellee  had  served  upon  appellant  a  written 
notice  to  quit  possession,  unless  the  rent  due  was  paid  in  ten 
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days  from  that  time.  The  defendant  refused  to  pay  the  rent 
unless  the  house  was  repaired. 

This  suit  was  commenced  on  the  4th  day  of  April,  1881. 
The  defendant  lived  in  the  property,  and  had  contracted  with 
the  plaintiff  to  pay  $5  per  week  rent.  This  contract  was  made 
in  July,  1880.  Since  March  15th,  1881,  no  rent  has  been 
paid.    That  there  wais  no  contract  to  repair. 

The  evidence  on  the  part  of  the  defence  shows : 

That  the  plaintiff,  on  the  27th  day  of  November,  1880, 
commenced  a  former  similar  suit  before  a  justice  of  the  peace, 
to  collect  the  rents  then  due,  and  for  possession  of  the  prem- 
ises, which  was  decided  by  the  justice  in  favor  of  the  plain- 
tiff; the  defendant  appealed  that  case  to  the  circuit  court, 
where  it  was  tried  before  the  court,  and  a  finding  made  for  the 
plaintiff  in  the  sum  of  $85 ;  and,  over  a  motion  for  a  new  trial, 
judgment*  was  rendered  for  said  sum  and  the  possession  of 
the  premises.  (This  judgment  was  rendered  March  the  14th, 
1881,  and  was  by  the  defendant  appealed  to  this  court  and  re- 
ported in  78  Ind.,  supra.)  In  addition  to  the  transcript  of 
the  former  case  being  given  in  evidence,  there  was  parol 
evidence  given,  showing  that  the  appeal  in  the  former  case 
to  this  court  had  been  perfected,  which  was  all  the  evidence 
given  in  the  cause. 

The  former  adjudication  could  only  include  the  rents  up  to 
the  time  of  the  trial,  and  the  unlawful .  holding  of  posses- 
sion up  to  that  time.  It  certainly  did  not  embrace  rents  ac- 
cruing after  the  day  of  trial,  or  determine  that  the  holding  of 
possession  thereafter  would  be  lawful.  The  court  adjudged 
that  the  holding  of  the  possession  up  to  that  time  was  unlaw- 
ful, and  if  the  defendant  desired  to  relieve  himself  from  the 
subsequent  liability  to  pay  rent,  he  could  have  done  so  by  sur- 
rendering the  posseasion  of  the  premises  to  the  plaintiff,  as 
the  court  had  determined.  He  can  not  disregard  the  former 
judgment,  in  so  far  as  he  is  concerned,  and  at  the  same  time 
enforce  it  as  to  the  plaintiff.     But  the  bond  filed  on  the  ap- 
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peal  to  this  court  from  the  former  judgment  does  not  include 
the  rents  that  would  accrue  between  the  times  of  taking  the 
appeal  and  a  decision  of  the  case  by  this  court.  That  bond 
was  only  conditioned  that  appellant  should  duly  prosecute  his 
appeal  to  effect,  and  abide  by  and  pay  the  judgment  and  costs 
which  might  be  rendered  or  affirmed  against  him.  Malone  v. 
MoLain,  3  Ind.  532.  And  as  the  rents  in  controversy  could 
not  be  included  in  such  judgment  or  affirmation,  there  was  no 
former  adjudication  of  them,  or  of  pending  litigation  in  rela- 
tion to  them,  at  the  commencement  of  this  suit. 

The  failure  to  pay  rent  after  the  former  trial  was  a  subse- 
quent breach  of  the  contract  to  pay  rent,  and  the  unlawful 
holding  over  was  a  continuous  injury,  for  which  the  former 
suit  could  not  be  a  bar  as  reJi  adjiidlcdta.  Wells  Res  Adju- 
dicata,  section  276.  We  think  the  proof  failed  to  establish 
the  defence  of  res  adjudicaia,  to  the  matters  embraced  in  this 
suit ;  that  the  evidence  supports  the  finding  of  the  court ;  and 
that  it  is  not  contrary  to  law. 

The  third  reason  for  a  new  trial  is,  that  the  damages  are 
excessive. 

The  former  judgment  was  rendered  March  14th,  1881 ;  the 
judgment  in  this  case  was  rendered  June  14th,  1881,  making 
thirteen  weeks  between  them ;  at  %o  per  week,  according  to 
the  rate  of  the  contract  in  the  beginning,  the  rent  would 
amount  to  $65,  the  amount  of  the  finding  by  the  court.  The 
damages  are  not  excessive. 

There  was  no  error  in  overruling  the  motion  for  a  new  trial. 

The  judgment  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
in  all  things  affirmed,  with  costs. 
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Fraudulent  Conveyance. —  Estoppel,— Husband  and  TTi^*.— Suit  by  % 
jadgment  creditor  to  reach  real  estate,  alleged  to  have  been  conveyed  hj 
the  debtor  through  another  to  the  debtor's  wife  to  defraud  the  creditor, 
and  by  the  wife  to  W.,  with  notice.  Answer  in  estoppel,  that  the  creditor, 
while  the  wife  held  title  and  because  thereof,  had  taken  the  wife's  note. 

Heldf  that  the  answer  was  bad. 

Same. — Trust, — A  further  answer,  that  title  to  another  tract  of  land,  which 
had  been  paid  for  mostly  by  the  money  of  the  wife,  had  been  conveyed 
to  the  husband  upon  his  parol  agreement  to  hold  it  in  trust  for  the  wife, 
and  that  the  land  in  controversy  was  paid  for  by  the  proceeds  of  that 
tract,  and  the  conveyance  taken  to  the  husband  before  the  indebtedness 
accrued,  upon  his  parol  agreement  to  hold  in  trust  for  the  wife,  and  that 
she  had  invested  her  own  funds  in  improving  the  land,  and  denying  aU 
fraud,  was  held  good  on  demurrer. 

Practice. — BiU  (^  Exceptions. —  When  Filed. — Where,  prior  to  1881,  on  over- 
ruling a  motion  for  a  new  trial  at  a  term  succeeding  that  of  the  trial,  the 
bill  of  exceptions  was  filed  within  a  time  then  given,  errors  of  law  oc- 
curring at  the  trial  could  not  be  saved  by  the  bill. 

Same. — Inst3*uctions. — Where  instructions  are  not  signed  by  the  judge  or  the 
party  asking  them,  or  his  attorney,  and  the  record  does  not  show  that 
they  were  filed,  and  they  are  not  in  a  bill  of  exceptions,  they  are  not 
properly  a  part  of  the  record. 

Same. — New  TriaL — Surprise. — Newly  Discovered  Evidenee, — There  must  be 
proper  affidavits  to  show  surprise  and  newly  discovered  evidence  as 
causes  for  a  new  trial,  and  these  must  be  brought  into  the  record  by  bill 
of  exceptions,  else  the  Supreme  Court  can  not  review  the  ruling  of  the 
court  below  on  the  motion. 

From  the  Wells  Circuit  Court. 

iJ.  8,  Robertson  and Harper y  for  appellant. 

i.  M.  Ninde  and  T.  E.  Ellisoriy  for  appellees. 

^  Black,  C. — This  was  an  action  brought  by  the  appellant 
against  the  appellees  James  B.  White,  Greorge  W.  Stites,  Almira 
Stites  and  Simeon  Cox. 

The  complaint  alleged,  in  substance,  that  appellant,  on  the 
1 8th  of  September,  1878,  recovered  a  judgment  in  the  superior 
court  of  Allen  county,  in  this  State,  against  the  appellee  George 
W.  Stites,  for  $1,086.87,  and  costs  amounting  to  $16.06 ;  that  on 
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the  20th  of  September,  1878,  he  caused  an  execution  to  be 
issued  on  said  judgment  to  the  sheriflF  of  Allen  county ;  that 
on  the  11th  of  November,  1878,  said  sheriff  returned  said 
execution  unsatisfied  except  as  to  $75.70 ;  that  on  the  29th 
of  September,  1878,  appellant  caused  a  second  execution  to 
be  issued  on  said  judgment  to  the  sheriff  of  Wells  county,  who, 
on  the  11th  of  November,  1878,  returned  said  execution  un- 
satisfied except  as  to  $15.90;  that  said  judgment  remained 
unsatisfied  except  as  to  $31.80;  that  said  George  W.  Stites 
had  no  other  property  of  any  kind  in  his  own  name  subject 
to  execution ;  that  at  the  time  and  previous  to  incurring  the 
indebtedness  for  which  said  judgment  was  obtained,  to  wit, 
on  the  16th  of  August,  1876,  said  Greorge  W.  Stites  was  the 
owner  in  fee  of  certain  real  estate,  described,  in  Wells  county, 

in  this  State,  being  a  tract  of  eighty  acres ;  that  on  the 

day  of  April,  1877,  said  George  W.  Stites  and  his  wife,  Al- 
mira,  conveyed  said  real  estate  to  one  Simeon  Cox ;  tjiat  on 
the  23d  of  April,  1877,  said  Cox  conveyed  said  real  estate  to 
said  Almira  Stites;  that  said  several  conveyances  were  made 
without  any  consideration;  that  they  were  made  with  the 
purpose  and  intent  on  the  part  of  the  defendants  to  cheat, 
hinder,  delay  and  defraud  the  creditors  of  said  George  W. 
Stites;  that  he  had  not  at  the  time  sufficient  other  property 
to  pay  his  indebtedness,  and  had  not  at  the  commencement 
of  this  suit  sufficient  other  property  to  pay  his  indebtedness ; 
that  on  the  6th  of  March,  1878,  the  appellees  Almira  Stites 
and  her  husband,  said  George  W.  Stites,  conveyed  said  real 
estate  to  the  appellee  James  B.  White ;  that,  prior  to  said  con- 
veyance to  said  White,  appellant  notified  said  White  of  the 
fraudulent  nature  of  said  previous  conveyances,  and  that  they 
were  made  without  any  consideration  and  with  the  purpose 
and  intent  to  cheat,  hinder  and  defraud  the  creditors  of  said 
George  W.  Stites ;  that  said  White,  well  knowing  that  said 
conveyances  were  so  made,  and  with  full  notice  thereof,  took 
said  conveyance  of  said  property  to  himself,  and  claimed  to 
be  the  owner  thereof.     And  the  plaintiff  prayed  judgment 


378  SUPREME  COURT  OF  INDIANA, 

Ilea  ton  t'.  White  et  oL 

that  said  several  conveyances  might  be  set  a^side,  declared  null 
and  void,  and  that  plaintiff \s  judgment  might  be  declared  a 
first  lien  on  said  real  estate,  and  for  other  proper  relief. 

The  appellee  White  answered  in  a  number  of  paragraphs 
^nd  filed  a  cross  complaint.  The  first  paragraph  of  his  an- 
swer was  a  general  denial.  The  appellee  Almira  Stites  filed 
a  separate  answer  numbered  as  the  fifth  pamgraph. 

Appellant  demurred  to  each  of  the  paragraphs  of  Whitens 
answer  except  the  first,  and  to  the  separate  answer  of  appellee 
Almira,  and  demurred  to  said  cross  complaint  for  want  of 
sufficient  facts.  All  these  demurrers  were  overruled,  and  ap- 
pellant replied  to  the  affirmative  paragraphs  of  answer  by 
denial,  and  answered  the  cross  complaint  also  by  denial.  The 
appellees  George  W.  Stites  and  Simeon  Cox  each  answered 
by  general  denial.  The  cause  was  tried  by  a  jury,  who  re- 
turned a  general  verdict  for  the  defendants,  with  answers  to 
interrogatories.  A  motion  for  a  new  trial  made  by  the  appel- 
lant was  overruled,  and  judgment  was  rendered  on  the  verdict. 

The  assignments  of  error  which  have  been  discussed  by 
counsel  relate  to  the  overruling  of  the  demurrers  to  the  fourth 
and  sixth  paragraphs  of  appellee  Whitens  answer,  the  over- 
ruling of  the  demurrer  to  the  separate  answer  of  appellee  Al- 
mira Stites,  and  the  overruling  of  the  motion  for  a  new  trial. 

By  his  fourth  paragraph  of  answer  appellee  White  alleged 
that,  after  the  said  land  in  controversy  was  so  conveyed  to  said 
Almira,  the  plaintiff,  with  full  knowledge  that  said  premises 
had  been  so  conveyed,  demanded  and  required  of  the  said 
Almira,  for  the  reason  that  she  so  held  the  title  to  said  land, 
to  wit,  on  the  17th  day  of  May,  1 877,  to  sign  said  notes,  which 
she  did ;  that  said  notes  did  not  come  due  until  the  16th  day 
of  August,  1878,  and  long  after  this  defendant  got  his  said 
deed ;  that  said  plaintiff  demanded  and  required  said  Almira 
to  sign  said  notes  because  and  on  account  of  her  receipt  of 
said  conveyances  for  said  land ;  and  he  then  and  there  accepted 
her  promise  to  pay  said  debt,  because  she  was  so  the  owner  of 
said  land.     Wherefore  the  defendant    says   the   plaintiff  is 
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estopped  from  averring  or  proving  that  said  conveyance  to 
said  Almira  was  or  is  fraudulent  and  void. 

By  his  sixth  paragraph  the  appellee  White  alleged,  in  sub- 
stance, that,  on  the  Ist  of  March,  1861,  said  George  W.  Stites, 
who  was  then  and  still  remained  the  husband  of  the  appellee 
Almira,  purchased  of  one  Davidson  certain  real  estate,  de- 
scribed, in  said  Wells  county,  other  than  the  land  mentioned 
in  the  complaint,  for  $750,  took  a  title-bond  therefor,  and 
was  unable  to  pay  the  balance  of  said  purchase-money  (the 
amount  of  the  balance  not  being  stated) ;  that  John  Caston, 
fiither  of  said  Almira,  was  then  a  man  of  wealth,  and  desired 
to  advance  to  her  a  portion  of  his  estate,  to  enable  her  to  pay 
the  remainder  of  said  purchase-money,  and  then  and  there 
advanced  to  her  money  enough  to  pay  said  balance,  and,  at 
the  request  of  said  Almira,  he  paid  said  purchase-money  to 
said  Davidson,  and  took  a  deed  from  him  to  said  George  for 
said  land,  and  held  it  for  the  benefit  ofsaid  Almira  until  said 
George  returned  home  from  the  war,  where  he  had  been  during 
the  time  said  payments  were  made ;  that  upon  his  said  return 
said  CavSton  delivered  said  deed  to  him,  upon  the  understand- 
ing, and  agreement  then  and  there  made  between  said  George 
and  Almira  and  her  father,  that  George  should  take  said  deed 
and  hold  said  land  in  trust  for  said  Almira ;  upon  which  agree- 
ment George  accepted  the  deed  and  always  held  said  land  in 
trust  for  Almira,  until  the  1st  of  April,  1866,  when  said  Almira 
and  George  sold  said  land  for  $1,000,  and  purchased  therewith 
the  land  described  in  the  complaint ;  that,  by  an  understanding 
and  agreement  between  said  Almira  and  George,  the  deed  for 
said  premises  so  purchased  was  taken  in  the  name  of  said 
George,  upon  his  agreement  to  hold  said  land  in  trust  for 
Almira,  which  he  did  until  it  was  conveyed  by  him  to  said  Cox, 
and  by  him  to  Almira ;  that,  after  the  purchase  of  said  eighty- 
acre  tract,  Almira  received  from  her  father  and  from  his  estate, 
the  further  sum  of  $757,  which,  upon  the  faith  of  George\s 
said  agreement  to  hold  said  premises  in  trust  for  her,  she  in- 
vested in  improvements  on  said  land ;  that  said  agreements 


380  SUPREME  COURT  OF  INDIANA, 


Heaton  v.  White  et  aL 


were  made  and  said  deeds  were  taken  and  held  as  aforesaid,  in 
the  name  of  said  George,  in  trust  for  her,  without  any  fraudu- 
lent intent  whatever  to  defraud  any  one.  Wherefore,  it  is  said, 
Almira  had  a  right  to  take  said  conveyance  and  hold  the  title, 
and  that  the  same  was  not  fraudulent. 

The  fifth  paragraph,  or  separate  answer  of  appellee  Almira, 
alleged  that  her  husband  purchased  said  land  of  Davidson  for 
$750,  and  paid  thereon  $75,  and  took  a  title-bond  and  was 
unable  to  make  further  payments.  The  remainder  of  her  an- 
swer is  in  substantially  the  same  terms  as  the  sixth  paragraph 
of  White's  answer. 

In  the  fourth  paragraph  there  is  an  evident  want  of  attention 
to  the  complaint.  No  notes  are  mentioned  in  the  complaint. 
But,  assuming  that  the  notes  which  Almira  is  alleged  to  have 
signed  represented  the  indebtedness  of  her  husband  on  which 
the  judgment  mentioned  in  the  complaint  was  rendered,  did 
that  paragraph  show  a  confirmation  of  the  fraudulent  con- 
veyance? The  appellee  White  does  not  in  this  paragraph 
deny  the  allegations  of  fraud  in  the  complaint.  He  does  not 
allege  any  knowledge  on  his  part  of  the  signing  of  the  notes 
by  Almira,  or  that  he  or  any  other  person  was  in  any  way 
influenced  in  conduct  by  the  facts  alleged,  or  that  any  change 
of  condition  was  induced  thereby  or  dependent  thereon. 
While  it  is  alleged  that  the  appellant  had  full  knowledge 
"that  said  premises  had  been  so  conveyed,"  it  is  not  alleged 
that  he  had  knowledge  that  the  conveyance  was  fraudulent, 
which  was  necessary  to  a  confirmation.  It  is  said  that  he  de- 
manded and  required  her  signature  because  she  held  the  title 
and  on  account  of  her  receipt  of  the  conveyance,  and  ac- 
cepted her  promise  to  pay  the  debt,  because  she  was  so  the 
owner.  It  appears  from  the  answer  that  the  notes  which  she 
signed  were  not  due,  and  that  they  did  not  mature  for  more 
than  a  year  thereafter.  The  appellant  could  not  have  brought 
an  action  upon  his  claim,  and  therefore  could  not  have  sued 
to  set  aside  the  conveyances  for  fraud  until  after  the  convey- 
ances had  been  made  to  appellee  White.     He  seems  to  have 
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proceeded  promptly  after  his  claim  fell  due.  This  answer 
alleges  that  the  notes  matured  August  16th,  1878.  .  The  com- 
plaint alleged  that  he  obtained  his  judgment  on  the  18th  of 
September,  1878,  and  he  commenced  this  action  on  the  12th 
of  November,  1878. 

It  is  not  alleged  in  the  answer  that  Almira  was  a  married 
woman  when  she  signed  the  notes,  but  this  fact  does  appear 
from  the  complaint.  Therefore,  her  signature  could  not  con- 
stitute a  consideration  for  an  agreement  on  the  part  of  appel- 
lant to  confirm  the  conveyance  in  question,  if  such  an  agree- 
ment had  been  alleged.  We  think  that  this  paragraph  did 
not  set  forth  a  defence. 

The  sixth  paragraph  of  appellee  White's  answer  and  the 
separate  answer  of  appellee  Almira  allege  the  purchase  by 
said  Almira  and  her  husband  of  the  land  in  controversy  with 
the  proceeds  of  the  sale  of  other  land,  which  he  had  pur- 
chased, but  for  which  she  had  furnished  the  greater  part  of 
the  purchase-money ;  that  George,  after  the  conveyance  to 
him  of  the  land  first  purchased  and  the  payment  of  the  pur- 
chase-money, had  agreed  to  hold  it  in  trust  for  her  and  had 
so  held  it,  and  that  when  the  other  land  was  purchased  the 
deed  was  taken  in  George's  name  upon  his  agreement  to  hold 
it  in  trust  for  her,  and  that  he  so  held  it  until  the  legal  title 
was  conveyed  to  her ;  that  while  he  so  held  it  she  improved 
it  at  her  own  expense,  and  that  these  agreements  were  so  made 
and  these  deeds  so  taken  and  held  by  said  George  in  trust, 
without  fraudulent  intent. 

Taking  these  answers  in  connection  with  the  complaint, 
the  land  mentioned  in  the  complaint  was  purchased  and  the 
agreement  to  hold  it  in  trust  was  made  about  ten  years  be- 
fore the  indebtedness  to  the  appellant  was  contracted. 

By  section  6  of  the  act  concerning  trusts  and  powers  (1  R. 
S.  1876,  p.  915),  it  is  provided  that  "When  a  conveyance,  for 
a  valuable  consideration,  is  made  to  one  person,  and  the  con- 
sideration therefor  paid  by  another,  no  use  or  trust  shall  re- 


382  SUPREME  COURT  OF  INDIANA, 


Heaton  v.  White  et  aU 


suit  in  fevor  of  the  latter ;  but  the  title  shall  vest  in  the  former^ 
subject  to  the  provisions  of  the  next  two  sections/' 

Section  8  provides  that  the  provision  of  said  section  6  shall 
not  extend  to  cases  "  where  it  shall  be  made  to  appear  that  by 
agreement,  and  without  any  fraudulent  intent,  the  party  to 
whom  the  conveyance  was  made,  or  in  whom  the  title  shall 
vest  was  to  hold  the  land  or  some  interest  therein  in  trust  for 
the  party  paying  the  purchase-money  or  some  part  thereof/' 

It  is  conttmded  by  appellant  that  the  paragraphs  under  dis- 
cussion did  not  show  a  trust  in  favor  of  Alipira  as  against  the 
creditors  of  her  husband,  and  that  they  were  therefore  bad  on 
demurrer :  First.  Because  a  portion  of  the  purchase-money 
was  paid  by  her  husband,  who  bought  in  his  own  name.  Sec- 
ond. Because  the  portion  of  the  purchase-money  paid  by 
Almira  was  not  shown  to  have  been  in  payment  of  some  spe- 
cific part  or  distinct  interest  in  the  land.  Third.  Because 
the  agreement  to  hold  in  trust  was  not  made  at  the  time  of 
the  purchase  and  conveyance,  but  was  made  after  the  land  was 
bought  and  paid  for,  and  after  a  deed  of  conveyance  to  the 
husband  had  been  executed. 

If  this  were  a  suit  to  enforce  against  the  alleged  trustee  a 
trust  in  the  land  first  purchased,  or  if  that  land  had  been  con- 
veyed by  the  husband  to  the  wife,  and  this  were  a  suit  by  cred- 
itors of  the  husband  attacking  such  conveyance  for  fraud,  we 
would  feel  called  upon  to  discuss  and  decide  the  questions  so 
suggested  by  appellant.  The  wife  had  paid  the  greater  part 
of  the  purchase-money  for  that  land,  and  when  the  husband 
was  informed  of  this  fact,  and  the  deed  came  into  his  actual 
possession,  he  agreed  to  hold  the  land  in  trust  for  her,  and 
while  holding  it  with  this  understanding  and  agreement  be- 
tween them,  they  sold  the  land  for  a  certain  sum,  and  with 
this  sum  the  land  in  crmtroversy  was  bought,  the  husband 
and  wife  agreeing  that  it  should  be  her  land,  but  that  he  should 
hold  the  legal  title.  Whether  or  not  in  contemplation  of  law 
he  was  her  trustee  of  the  land  first  purchased,  it  was  compe- 
tent for  him,  in  view  of  the  fact  that  she  had  paid  the  greater 
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part  of  the  purchase-money,  to  treat  the  entire  proceeds  of 
the  sale  as  hers,  and  upon  the  purchase  of  the  other  land  to 
become  her  trustee  for  the  whole  of  it,  he  acting  in  good  faith 
with  her,  and  both  acting  without  fraud  as  to  any  person ;  and 
such,  we  think,  is  the  effect  of  each  of  these  paragraphs. 

There  was,  therefore,  no  error  in  overruling  the  demurrers 
thereto. 

The  motion  for  a  new  trial,  made  at  the  term  at  which  the 
trial  was  had,  was  overruled  at  the  next  term. 

Leave  to  file  a  bill  of  exceptions  was  then  given,  and  the 
bill  was  filed  within  the  time  so  given.  Under  the  statute 
then  in  force,  as  construed  in  many  cases  by  this  court,  this 
bill  could  not  save  exceptions  taken  on  the  trial.  Xo  notice, 
therefore,  can  be  taken  of  the  causes  in  the  motion  for  a  new 
trial  relating  to  the  admission  or  exclusion  of  evidence. 

The  transcript  contains,  as  part  of  the  record,  what  are 
said  to  be  instructions  to  the  jury,  some  given  by  the  court, 
others  asked  by  the  parties.  Those  given  by  the  court  are  not 
signed  by  the  judge;  those  asked  by  the  appellant  are  not 
signed  by  him  or  his  attorney,  and  it  is  not  shown  by  the 
record  that  any  of  the  instructions  were  filed ;  therefore,  no 
question  is  here  upon  any  of  the  instructions.  Supreme  Lodge, 
etc.,  V.  Johnson,  78  Ind.  110. 

One  cause  assigned  for  a  new  trial  was  newly-discovered 
evidence ;  and  another  cause  was,  that  appellant  was  surprised 
by  certain  testimony.  It  was  necessary  that  each  of  these 
causes  should  be  sustained  by  affidavit  showing  its  truth.  Sec- 
tion 355,  Code  of  1852.  The  latter  cause  is  not  supported  by 
affidavit,  and  the  affidavits  in  connection  with  the  former  cause 
are  not  brought  into  the  record  by  bill  of  exceptions.  No 
notice,  therefore,  can  be  taken  of  either  of  these  causes. 

The  only  other  causes  assigned  in  the  motion  and  discussed 
by  counsel  were,  that  the  verdict  was  not  sustained  by  suffi- 
cient evidence,  and  that  the  verdict  was  contrary  to  law. 

We  could  not  sustain  these  objections  to  the  verdict,  except 
as  to  the  appellee  George  W.  Stites,  without  weighing  con- 
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flicting  testimony,  and  this  we  can  not  do.  It  is  quite  cer- 
tain that  under  the  evidence  there  should  have  been  a  verdict 
against  the  appellee  George  W.  Stites.  We  can  not  say  that 
the  verdict  and  judgment  are  based  exclusively  on  other  issues 
than  that  formed  on  the  fourth  paragraph  of  the  answer  of 
appellee  White,  and,  therefore,  can  not  say  that  the  overruling 
of  the  demurrer  to  that  paragraph  was  a  harmless  error. 

The  judgment  should  be  reversed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  and  it  is  hereby  reversed,  at  the  costs 
of  the  appellees,  and  the  cause  is  remanded,  with  instructions 
to  sustain  appellant's  demurrer  to  the  fourth  paragraph  of  ap- 
pellee White's  answer,  and  for  further  proceedings. 
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No.  9143. 

McNaughton  et  al.  v.  City  of  Elkhart. 

Town. — Nuisance. — Pleading. — Complaint  by  an  incorporated  town  to  re- 
cover the  amount  of  a  judgment  which  it  had  been  compelled  to  pay,  al- 
leging an  unlawful  excavation,  wrongfully  and  without  permission  made 
by  the  defendants  in  a  sidewalk,  into  which  one  H.  fell  and  was  injured; 
that  H.  sued  the  town  and  recovered  the  judgment ;  that  the  defendants 
were  notified  of  the  suit  and  defended  it.  Answer  that  the  excavation  was 
made  for  a  stairway  to  the  basement  of  a  building  of  one  of  the  defend- 
ants, such  as  was  customarily  made  by  others,  with  the  knowledge  of  the 
town ;  that  due  care  was  used  to  avoid  injury ;  that  an  unexpected  cav- 
ing of  the  earth  occurred,  of  which  the  plaintiff  had  notice,  but  failed 
to  inform  the  defendants,  and  the  injury  was  the  result  of  such  caving, 
and  could  have  been  avoided  by  a  trifling  expense. 

Held,  that  the  answer  was  insufficient,  because  it  did  not  aver  permission 
from  the  town  to  make  the  excavation,  but  only  evidence  tending  to 
show  permission. 

Same. — Struts. — Xegligence. — An  excavation  in  a  sidewalk  of  an  incorpo- 
rated town,  made  without  leave,  is  a  nuisance  ^>cr  se,  and  the  wrong-doer 
is  liable  to  the  town  for  such  damages  as  it  incurs,  to  persons  injured 
thereby ;  and  this  liability  does  not  depend  upon  the  negligence  or  care 
with  which  the  excavation  was  made  or  guarded. 
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Same. — Jud^tnent, — Res  AdJudi/xUa, — In  such  case,  where  the  town,  upon  be- 
ing sued,  notified  the  wrong-doer  thereof,  and  that  it  will  look  to  him  for 
indemnity,  the  judgment  concludes  him,  as  to  the  facts  thereby  adju- 
dicated. 

Same. — IMneipal  and  Agent, — Where  an  act  done  is  unlawful,  creating  a 
nuisance  per  m,  an  agent  who  actiyely  participated  therein,  is  liable  alike 
with  his  principal. 

Pleading. — Averment. — The  allegation  in  a  pleading  of  circumstances  from 
which  a  fact  may  be  inferred  is  not  equivalent  to  an  averment  of  the  fact. 

From  the  Elkhart  Circuit  Court. 

J.  H.  Baker  and  J.  A.  8.  Mitchell,  for  appellants. 
J,  M.  Vanjket,  for  appellee. 

ZoLLARS,  J. — This  action  was  commenced  by  the  appellee 
against  the  appellants,  to  recover  the  amount  of  a  judgment 
which  it  had  been  compelled  to  pay  to  one  Lydia  Ritter, 
which  judgment  she  recovered  against  the  corporation  for  in- 
juries received  from  a  fall  into  an  excavated  sidewalk. 

The  substance  of  the  complaint  is  that  in  1875  the  appel- 
lants, without  permission  from  the  town  of  Elkhart,  unlaw- 
fully and  wrongfully  made  an  excavation  in  the  sidewalk 
along  the  north  side  of  lot  No.  16,  of  the  original  plat  of 
said  town,  situated  on  one  of  the  principal  streets,  and  left 
said  excavation  in  an  unsafe  and  unguarded  condition ;  that 
while  the  sidewalk  was  in  such  unsafe  and  unguarded  condi- 
tion, Lydia  Ritter,  without  fault  on  her  part,  fell  into  the  ex- 
cavation and  was  injured.  It  is  further  alleged  that  said 
Lydia  Ritter  brought  a  suit  against  the  town^for  damages,  on 
account  of  said  injury,  and  recovered  a  judgment;  that,  after 
the  action  was  begun,  the  town  notified  appellants  that  they 
would  be  held  liable  for  whatever  judgment  the  town  might 
be  compelled*  to  pay,  and  that  they  appeared,  made  defence, 
and  caused  an  appeal  to  be  taken  to  the  Supreme  Court,  where 
the  judgment  was  affirmed ;  that  in  January,  1880,  the  ap- 
pellee paid  the  judgment  and  costs,  amounting  to  $1,000,  for 
which  amount  judgment  is  asked  against  appellants.  There 
Vol.  85.-25 
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is  a  second  paragraph  of  complaint,  but  for  the  purposes  of 
this  decision  it  need  not  be  set  out. 

To  this  complaint  appellants  filed  their  joint  and  separate 
answers.  The  record  states  that  they  were  in  three  paragraphs, 
but  we  find  in  the  record  the  second  and  third  only.  Ap- 
pellee filed  its  demurrer  to  each  paragraph  of  the  answer, 
which  was  sustained  by  the  court,  and  appellants  excepted 
and  now  assign  the  ruling  as  error.  They  declined  to  an- 
swer further,  and  judgment  was  rendered  against  them.  The 
third  and  joint  answer  states  substantially  that  appellant  De- 
frees  was  the  owner,  and  in  possession  by  tenants,  of  the 
lot  mentioned  in  the  complaint ;  that  there  was  a  brick  build- 
ing upon  it,  with  a  basement  suitable  for  occupancy ;  that 
appellant  McNaughton  was  her  agent,  and  had  in  charge  the 
renting  and  repairing  of  said  building;  that  under  her  di- 
rection, and  with  the  knowledge  and  without  objection  ftx)m 
the  town,  he  took  up  the  sidewalk,  made  the  excavation  and 
constructed  a  stairway  for  the  purpose  of  gaining  access  to 
the  basement  of  the  building  and  admitting  air  and  light 
thereto ;  said  stairway  being  such  as  other  property  owners 
on  the  street  were  accustomed  to  have  and  use  with  the  con- 
sent of  the  town.  It  is  further  stated  that,  while  the  work 
was  in  progress,  appellants,  as  the  town  knew,  exercised  great 
care  in  keeping  the  excavation  guarded  and  in  a  safe  condi- 
tion ;  that  the  excavation  was  carefully  guarded  and  pro- 
tected by  "  planting  "  wooden  posts  on  the  outside  thereof,  at 
a  suitable  distance  therefrom,  and  by  securely  nailing  boards 
to  said  posts  on  all  sides  of  the  excavation,  and  by  covering 
it  securely  with  boards,  so  as  to  prevent  persons  from  falling 
into  or  in  any  way  being  injured  thereby.  It  is  further 
averred  that  on  the  day  said  Lydia  Ritter  was  injured,  the 
work  was  temporarily  suspended,  and  appellants  absent,  Mc- 
Naughton at  his  home  in  Elkhart,  and  Mrs.  Defrees  at  her 
home  ten  miles  distant,  gind  that  the  excavation  was  left,  on 
the  morning  of  said  day,  securely  guarded,  as  above  stated, 
and  in  all  respects  safe  and  secure ;  that  during  said  day  a 
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portion  of  the  earth  at  the  side  of  the  excavation,  about  two 
feet  in  width  and  three  feet  in  length,  outside  of  the  said 
guards,  suddenly  caved  in,  being  caused  by  the  sudden  and 
unexpected  thawing  of  the  earth  and  the  action  of  the  ele- 
ments, the  weather  having  suddenly  turned  warm.  It  is  fur- 
ther stated  that  neither  of  appellants  had  any  notice  that  the 
excavation  had  thus  become  dangerous,  but  believed  it  to  be 
safe  and  securely  guarded  as  lefl  by  them ;  that  if  they  or 
either  of  them  had  known  of  the  danger,  they  could  and  would 
have  prevented  the  injury. 

There  is  a  further  allegation  that  appellee  was  at  once  no- 
tified of  the  dangerous  condition  of  the  excavation  by  reason 
of  the  caving  in  aforesaid,  and  could  have  guarded  the  same 
so  as  to  have  prevented  the  injury,  at  a  nominal  expenditure 
of  time  and  money ;  that  appellee,  through  its  officers,  could 
have  notified  appellant  McNaughton  within  five  minutes,  but 
carelessly  neglected  to  do  so,  or  to  take  any  steps  to  prevent 
the  injury. 

In  deciding  upon  the  sufficiency  of  this  answer,  it  is  material 
to  determine  whether  or  not  the- pleadings  show  the  excava- 
tion to  have  been  made  and  the  stairs  erected  with  the  per- 
mission of  the  town.  If  with  such  permission,  and  they  did 
not  constitute  a  nuisance  per  «e,  the  appellants  were  not  wrong- 
doers, but  engaged  in  a  lawful  work,  and  could  become  liable 
only  upon  their  neglect  to  properly  guard  and  protect  the  ex- 
cavation, so  as  to  prevent  injury.  The  ground  of  liability  in 
such  case  is  negligence,  and  an  answer  setting  up  absence  of 
negligence  and  the  exercise  of  proper  care  would  be  a  good 
answer.  Cooley  Torts,  p.  626 ;  Wharton  Negligence,  sec.  81^ 
and  cases  cited ;  City  of  Fort  Wayne  v.  DeWiU,  47  Ind.  391  ; 
Fisher  v.  ThirJcell,  21  Mich.  1  (15  Am.  R.  460). 

If,  on  the  contrary,  the  pleadings  show  that  the  excavation 
was  made  and  the  stairs  erected  without  such  permission,  ap- 
pellants were  wrong-doers ;  the  authors  of  a  nuisance  in  the 
street,  are  without  reference  to  care  or  negligence,  liable  for 
all  injury  resulting  therefrom.  The  doctrine  is  well  stated  by 
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Judge  Cooley,  in  his  work  on  torts,  as  follows :  "  If  an  in- 
dividual, whether  the  adjoining  owner  or  not,  and  whether 
the  fee  in  the  public  way  is  in  himself  or  in  the  public,  does 
any  act  which  renders  the  use  of  the  street  hazardous  or  less 
secure  than  it  was  left  by  the  proper  public  authorities — as  by 
excavations  made  in  the  sidewalks,  or  by  unsafe  hatchways 
left  therein,  or  by  opening  or  leaving  open  area  ways 
in  the  travelled  way,  or  by  undermining  the  street  or  side- 
walk— ^he  commits  a  nuisance,  and  he  is  liable  to  any  person 
who,  while  exercising  due  care,  is  injured  in  consequence.  If, 
however,  he  has  the  consent  of  the  proper  public  authorities, 
and  what  he  does  is  consistent  with  the  customary  use  of  the 
way  for  private  purposes — as  where  he  is  making  connection 
with  a  public  sewer  or  with  a  gas  main — ^and  he  observes  a  de- 
gree of  care  proportioned  to  the  danger,  and  is  consequently 
chargeable  with  no  fault,  he  can  not  be  held  responsible  for 
accidental  injuries,  inasmuch  as  in  such  case  he  has  failed  in 
the  observance  of  no  duty.  The  question  in  all  such  cases  is 
one  of  due  and  proper  care."  Cooley  Torts,  626.  See,  also, 
Tovm  of  Centerville  v.  Woodn,  57  lud.  192 ;  Pettis  v.  Johnson^ 
66  Ind.  139. 

Does  the  answer  negative  the  charge  of  wrong  made  in  the 
complaint,  and  show  permission  from  the  town  to  make  the 
excavation  ? 

The  complaint  charges  in  direct  terms,  that  appellants,  with- 
out permission  from  the  town,  unlawfully  made  the  excavation. 
Giving  the  fullest  possible  scope  to  the  averments  of  the  an- 
swer, they  do  not  constitute  a  denial  of  the  allegations  of  the 
complaint  in  this  particular.  It  is  stated  that  appellants,  with 
the  knowledge  of  and  without  objection  from  the  town,  made 
the  excavation.  The  purpose  of  this  averment,  doubtless,  was 
to  show  an  implied  permission  on  the  part  of  the  town.  This, 
as  a  matter  of  evidence,  would  have  been  competent  to  go  to 
the  court  or  jury  as  tending  to  show  such  permission,  but,  as 
a  matter  of  law,  does  not  establish  such  fact.  It  is  not  stated 
how  long  appellants  were  engaged  upon  the  excavation.  For 
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aught  that  appears  in  the  answer^  it  may  have  been  but  for  a 
day,  or  half  day. 

MJle  can  not  enlarge  the  answer  by  any  kind  of  presumption ; 
indeed,  the  general  rule  is  to  construe  a  pleading  striotly 
against  the  pleader. 

It  can  not  be  said  with  any  kind  of  reason,  that  towns  and 
cities  must  at  once,  upon  knowledge  of  the  &ct,stopa  wrong- 
ful excavation  in  the  sidewalks,  or  be  held  to  have  consented 
thereto.  It  is  further  stated  in  the  answer,  that  appellants 
made  the  excavation  and  constructed  a  stairway  for  the  pur^ 
pose  of  gaining  access  to  the  basement  of  a  building,  and  to 
admit  air  and  light  thereto ;  said  stairway  being  such  as  other 
property  owners  on  the  street  were  accustomed  to  have  and 
enjoy  with  the  consent  of  the  town.  That  iact,  too,  undel^  a 
proper  answer,  might  have  gone  to  the  court  or  jury  as  evi- 
dence tending  to  show  permission  from  the  town,  but  it  does 
not  negative  the  allegations  of  the  complaint,  or  amount  to  an 
averment  that  appellants  had  such  permission.  Here,  again, 
it  is  not  stated  for  how  long  a  time  others  had  been  allowed 
to  use  such  stairways  with  such  consent.  It  may  have  been 
but  for  a  very  short  time.  These  are  the  only  averments  of 
the  answer  upon  the  question  of  permission  from  the  town, 
and  they  do  not  show  such  permission,  or  meet  the  allega- 
tions of  the  complaint,  that  the  excavation  was  made  without 
such  permission,  and  unlawfully.  We  must,  therefore,  hold 
that,  as  shown  by  the  pleadings,  appellants,  in  making  the  ex- 
cavation, were  acting  without  such  consent,  were  wrong-doers, 
and  as  such  responsible  for  all  injuries  resulting  from  such 
excavation  to  others  without  &ult. 

It  follows,  therefore,  that  the  liability  of  appellants  is  not 
to  be  measured  by  their  care  or  negligence  in  making  oi;  guard- 
ing the  excavation,  and  that  the  answer  attempting  to  set  up 
due  care  and  diligence  as  a  defence  is  not  a  sufficient  answer 
to  the  complaint. 

The  second  answer  is  the  separate  answer  of  appellant  Mc- 
Naughton.   Upon  the  question  of  permission  from  the  town^ 
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the  averments  are  the  same  as  in  the  joint  answer.  It  is  stated 
further  that  his  co-defendant,  Mrs.  Defrees,  was  the  owner  of 
the  lot ;  that  he  was  her  agent^  and  as  such^  at  her  direction, 
employed  competent  workmen  to  make  the  excavation ;  "  that 
except  as  such  agent,  and  with  the  exception  of  employing  the 
workmen  and  carrying  out  the  directions  of  his  principal  in 
directing  said  workmen,  he  had  and  has  no  interest  in  or 
possession  of  said  lot,  and  was  not  otherwise  in  any  manner 
concerned  in  making  the  excavation."  It  is  strenuously  con- 
tended by  the  able  counsel  for  appellant,  that  McNaughton, 
as  shown  by  this  answer,  if  in  fault  at  all,  was  guilty  of  a 
non-feasance  only,  and  therefore  not  liable.  We  can  not 
agree  with  counsel.  McNaughton's  fault  was  not  the  omis- 
sion of  a  duty  simply.  So  far  as  he  was  connected  with  the 
making  of  the  excavation,  it  was  in  an  active  capacity.  He 
was  employing  men  to  make  the  excavation,  and  directing 
them  in  making  it.  He  was  guilty  of  a  misfeasance,  the  ex- 
cavation being  wrongful  and  unlawful.  Hilliard  lays  down 
/the  rule  of  liability  as  follows :  "  Thus  it  is  held,  that,  where 
an  immediate  act  is  done  by  the  co-operation  or  the  joint  act  of 
two  or  more  persons,  they  are  all  trespassers,  and  may  be  sued 
jointly  or  severally;  and  any  one  of  them  is  liable  for  the 
injury  done  by  all,  even  to  the  extent  of  exemplary  damages; 
provided,  however,  either  that  they  acted  in  concert,  or  that 
the  act  of  the  party  sought  to  be  charged  ordinarily  and 
naturally  produced  the  acts  of  the  others.  So '  all  persons,  who 
direct  or  request  another  to  commit  a  trespass,  are  liable  as  co- 
trespassers.'  All  who  aid,  command,  advise,  or  countenance 
the  commission  of  a  tort  by  another,  or  who  approve  of  it 
after  it  is  done,  without  reference  to  comparative,  individual 
interest,  are  liable,  if  done  for  their  benefit,  in  the  same  man- 
ner as  if  they  had  done  the  tort  with  their  own  hands.  Thus, 
a  person  who  is  present  at  the  commission  of  a  trespass,  en- 
couraging or  exciting  the  same  by  words,  gestures,  looks,  or 
signs,  or  who  in  any  way  or  by  any  means  countenances  and 
approves  the  same,  is  in  law  deemed  to  be  an  aider  and  abet- 
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tor,  and  liable  as  principal."^  2  HilHard  Torts,  242  and  243. 
We  agree  with  counsel  that  there  are  cases  where  the  agent, 
employed  about  his  principal's  business  an^  acting  under  his 
directions,  is  not  liable  to  third  parties  for  mere  omissions ; 
but  this  is  not  such  a  case.  In  no  case,  where  the  thing  done 
is  unlawful,  can  the  agent  shelter  himself  behind  his  princi- 
pal and  escape  liability.  WrigfU  v.  Gampton,  53  Ind.  337 ; 
Story  Agency,  sections  311,  321 ;  Wharton  Agency,  section 
542 ;  Harriman  v.  StowCy  57  Mo.  93. 

Are  appellauts  bound  by  the  judgment  against  the  cor- 
poration ? 

The  complaint,  as  we  have  seen,  states  that,  without  per- 
mission, the  sidewalk  was  excavated  and  left  open ;  that  one 
Lydia  Ritter,  without  fault,  fell  into  it  and  was  injured ;  that 
she  brought  her  action  against  the  corporation  for  damages  on 
account  of  such  injury ;  that  appellants,  upon  notice,  appeared 
and  made  defence ;  and  that  a  judgment  was  recovered  against 
the  corporation,  which  it  paid. 

It  is  well  settled  that  when  a  town  or  citv  has  been  com- 
pelled  to  pay  damages  on  account  of  excavations  and  ob- 
structions in  its  streets,  wrongfully  made,  or  lawfully  made 
and  negligently  left  in  a  dangerous  condition,  it  has  a  right 
of  action  over  against  the  author  or  authors  of  the  nuisance 
for  the  amount  so  paid ;  and  that,  if  properly  notified  of  the 
action,  such  person  or  persons  are  bound  and  concluded  by 
the  judgment  recovered  against  the  corporation,  as  to  all  ques- 
tions adjudicated  in  such  action. 

In  this  case  it  sufficiently  appears  that,  in  the  suit  against 
the  corporation,  it  was  settled  and  adjudged  that  the  exca- 
vation was  made  and  left  in  an  unsafe  and  unguarded  condi- 
tion ;  that  Lydia  Ritter,  without  fault  on  her  part,  fell  into 
the  excavation,  was  injured,  and  suffered  damage  to  the  amount 
of  the  judgment.  It  is  alleged,  and  admitted  because  not 
denied,  that  appellants  were  notified  of  the  action  and  ap- 
peared and  made  defence.  They  are  now  barred  from  con- 
testing any  of  the  facts  so  adjudicated.     They  were  not,  by 


392  SUPREME  COURT  OF  INDIANA, 


Taggart  r.  McKinsey. 


the  judgment,  precluded  from  pleading  and  proving  that  they 
did  not  make  the  excavation;  but  this  the  answers  admit. 
And  had  they  properly  alleged  in  the  answers  that  they  made 
the  excavation  with  the  permission  of  the  town,  they  might 
also  have  alleged  and  proved,  as  a  defence  to  this  action,  that 
they  were  not  guilty  of  negligence  in  guarding  and  protect* 
ing  the  excavation.  City  of  Boston  v.  Worthington,  10  Gray, 
496 ;  GaMerlin  v.  GUy  of  FrankfoH,  79  Ind.  547  (41  Am.  R. 
627) ;  Chicago  City  v.  Bobbins,  2  Black,  418 ;  Bobbins  v.  Chi- 
cago City,  4  Wal.  657. 

The  court  below  correctly  sustained  the  demurrer  to  the 
answers. 

The  judgment  is  affirmed,  at  the  costs  of  appellants. 

Woods,  C.  J.,  did  not  participate  in  the  decision  of  this  case. 


No.  9717. 

Taggart  v.  McKinsey. 

!?LJ25,        Shebiff's  Sale.—  Time  of  Redemptwa,^  Sheriff's  Deed.—EdoppeU—lt  is 
140  e?l  Competent  for  the  purchaser  of  real  estate  at  sheriff's  sale,  to  suffer  the 

85   893  land  to  be  redeemed  from  such  sale,  after  the  expiration  of  the  year  al- 

\^^  _^  lowed  by  law  for  such  redemption  and  before  the  execution  of  the  sher- 

%   ami  i^'^  deed)  and  if  he  agree  to  such  redemption,  and  accept  the  redemp- 

tion money,  he  will  be  estopped  to  deny  the  right  to  redeem. 
Same. — Effect  of  Redemption. — The  effect  of  a  redemption  is  to  vacate  and  set 
aside  the  sheriff's  sale  of  the  real  estate,  and  to  restore  the  same  and  the 
title  thereto  precisely  as  they  were  heH  prior  to  the  sale. 
SuPBKME  Court. —  Weight  of  Eridence. — Where  the  evidence  in  the  record 
fairly  tends  to  sustain  the  verdict  on  every  material  point,  the  Supreme 
Court  will  not  disturb  the  verdict  on  the  weight  of  the  evidence. 

From  the  Brown  Circuit  Court. 

W.  W,  Browning, Oummings,  B.  HiU  sind  J.  TF.  Nichol, 

for  appellant. 

G.  W.  Cooper,  for  appellee. 
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HoWK,  J. — This  was  a  suit  by  the  appellant  to  recover  the 
possession  of  certain  described  real  estate,  in  Brown  county, 
and  damages  for  its  detention.  The  appellee  answered  by  a 
general  denial  of  the  complaint,  and  by  a  cross  complaint. 
The  appellant's  demurrer  to  the  cross  complaint,  for  the  want 
of  suflScient  facts,  was  overruled  by  the  court,  and  his  excep- 
tion saved  to  such  ruling.  The  cause  was  put  at  issue  and 
tried  by  a  jury,  and  a  verdict  was  returned  for  the  appellee, 
that  he  was  the  owner  and  entitled  to  the  possession  of  the 
real  estate  in  controversy,  and  that  his  title  thereto  should  be 
forever  quieted  and  put  to  rest,  as  against  the  appellant's 
claim.  Over  the  appellant's  motion  for  a  new  trial,  and  his 
exception  saved,  the  court  rendered  judgment  for  appellee,  in 
accordance  with  the  verdict. 

The  appellant  has  assigned,  as  errors,  the  decisions  of  the 
court  in  overruling  his  demurrer  to  appellee's  cross  complaint, 
and  his  motion  for  a  new  trial. 

1.  In  his  cross  complaint,  the  appellee  alleged,  in  substance, 
that  on  April  22d,  1876,  he  purchased  the  real  estate  de- 
scribed in  appellant's  complaint,  of  one  Thomas  J.  Taggart, 
and  that  the  said  Thomas  J.  and  Evaline  Taggart,  his  wife, 
on  the  same  day,  by  their  warranty  deed,  conveyed  the  same 
real  estate  to  the  appellee ;  that,  before  such  purchase  and 
conveyance,  one  Adam  T.  Smith  recovered  two  judgments, 
in  the  Brown  Circuit  Court,  against  the  said  Thomas  J.  Tag- 
gart and  the  appellant,  to  wit,  one  for  the  sum  of  $228.15, 
on  June  21st,  1875,  and  the  other  for  $132.30,  on  November 
Ist,  1875;  that  on  August  15th,  1876,  executions  were  issued 
on  both  of  said  judgments,  directed  and  delivered  to  the 
sheriff  of  Brown  county,  who  thereafter,  on  November  27th, 
1876,  levied  the  same  on  the  real  estate  in  controversy,  and 
on  other  lands  at  that  time  belonging  to  said  Thomas  J.  Tag- 
gart; that  afterwards,  on  January  6th,  1877,  the  said  sheriff, 
by  virtue  of  said  executions,  offered  and  sold  at  public  sale 
all  the  real  estate  and  lands  so  levied  on,  as  an  entirety,  to 
the  appellant,  for  the  sum  of  $250 ;  and  that  the  sheriff  then 
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and  there  executed  to  the  appellant  a  certificate  of  such  sale ; 
that  afiber  the  sherift^'s  sale  of  said  real  estate  and  other  lands^ 
and  before  the  sheriff  executed  a  deed  thereof  to  the  appel- 
lant, the  said  Thoraas  J.  Taggart  and  one  James  Hamblen 
fully  paid  to  the  appellant  the  sum  of  $280,  in  full  of  his 
purchase-money,  interest  and  costs,  and  that  the  appellant 
accepted  such  payment  in  full  satisfaction  of  all  his  claim  in 
and  to  the  real  estate  in  his  complaint  described,  but  fiiiled  to 
surrender  his  certificate  of  purchase  to  the  appellee,  or  to  said 
Thomas  J.  Taggart  and  James  Hamblen ;  that  after  such  pay- 
ment of  $280,  and  the  acceptance  thereof  by  the  appellant  as  a 
full,  final  and  complete  settlement  of  all  matters  in  relation  to 
the  real  estate  described  in  his  complaint,  he  procured  a  sheriff's 
deed  of  such  real  estate,  and  was  claiming  title  thereunder, 
which  was  a  cloud  upon  appellee's  title.    Wherefore,  etc. 

It  will  be  observed  that  it  is  not  alleged  in  this  cross  com- 
plaint that  the  sum  of  $280  was  paid  to  and  accepted  by  the 
appellant,  in  satisfaction  of  his  claim  to  the  real  estate  in  con- 
troversy, before  the  expiration  of  the  year  allowed  by  law  for 
the  redemption  thereof  from  the  sheriff's  sale.  It  may  be  as- 
sumed, therefore,  as  against  the  appellee,  that  the  payment 
was  made  and  accepted  after  the  year  for  redemption  had  ex- 
pired, but,  as  alleged,  before  the  sheriff  had  executed  a  deed 
of  the  real  estate  to  the  appellant.  It  is  competent  for  the 
purchaser  of  real  estate  at  sheriff's  sale  to  suffer  the  redemp- 
tion thereof  after  the  expiration  of  tlie  year  allowed  by  law 
for  such  redemption ;  and  if  he  agree  to  such  redemption,  and 
accept  the  redemption  money,  he  will  be  estopped  to  deny  the 
right  to  redeem.  Goddard  v.  Renner,  57  Ind.  532.  Until 
the  execution  of  the  sheriff's  deed,  the  title  or  interest  of  the 
purchaser  is  defeasible  during  the  time  allowed  by  law  for 
redemption  from  the  sheriff's  sale ;  and  after  the  expiration 
of  that  time  the  payment  of  the  redemption  money  and  its 
acceptance  by  the  purchaser,  and  before  the  execution  of  such 
deed,  will  defeat  his  title  or  interest  under  his  certificate  of 
sale,  and  annul  such  certificate.    The  effect  of  such  redemption 
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is  to  Vacate  and  set  aside  the  sheriff's  sale  of  the  real  estate^ 
and  to  restore  the  same  and  the  title  thereto  precisely  as  they 
were  held  prior  to  such  sale.  Teal  v.  Hinchman,  69  Ind.  379 ; 
Smith  V.  Motyre,  73  Ind.  3H8 ;  Duke  v.  Bees<xn,  79  Ind.  24. 

The  allegations  of  the  cross  complaint  are  not  so  full,  clear 
and  explicit  as  they  might  have  been^  but  they  can  only  be 
construed  to  charge,  that  before  the  execution  of  the  sheriff's 
deed  under  which  the  appellant  claims  title,  but  after  one  year 
had  expired  from  the  date  of  the  sheriff's  sale,  the  full  amount 
of  the  redemption  money  was  paid  to  and  accepted  by  the  ap- 
pellant, in  full  satisfaction  of  all  his  claim  in  and  to  the  real 
estate  described  in  his  complaint.  The  appellant  had  the  right 
to  accept  such  redemption  money,  if  he  chose  so  to  do,  after 
the  expiration  of  one  year  from  the  date  of  the  sheriff's  sale ; 
and  if  he  did  so,  as  alleged,  the  redemption  would  be  as  full 
and  complete,  and  have  the  same  consequences,  if  the  sheriff's 
deed  had  not  been  executed,  as  if  the  redemption  had  been 
made  within  the  year  allowed  by  law  therefor.  The  certifi- 
cate of  sale  would  be  thereby  annulled,  and  the  sheriff's  deed, 
subsequently  executed  on  such  certificate,  would  be  void  and 
of  no  effect.  PossibJy,  the  cross  complaint  would  have  been 
open  to  a  motion  to  make  its  allegations  more  certain  and  spe- 
cific; but  it  is  certain,  we  think,  that  the  facts  therein  stated 
were  sufficient  to  constitute  a  cause  of  action,  in  appellee's 
favor,  and  to  withstand  the  appellant's  demurrer  thereto. 

In  discussing  the  questions  arising  under  the  alleged  error 
of  the  court,  in  overruling  the  appellant's  motion  for  a  new 
trial,  his  counsel  have  devoted  the  most  of  their  argument  to 
the  insufficiency  of  the  evidence,  as  they  assert,  to  sustain  the 
verdict.  They  have  placed  much  stress,  in  their  brief,  upon 
an  admission  of  the  appellee  in  regard  to  the  validity  of  the 
sheriff's  deed,  under  which  the  appellant  claimed  his  title  to 
the  premises  in  controversy.  This  admission  was  made  and 
used  for  the  purpose  of  evidence  on  the  trial  of  the  cause. 
Since  the  filing  of  the  appellant's  brief,  however,  the  appellee 
has  procured,  by  a  proceeding  in  the  trial  court  to  that  end^ 
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and  has  brought  before  this  court,  such  a  material  modifica- 
tion or  alteration  of  his  alleged  admission,  as  entirely  destroys 
the  force  of  appellant's  argument  on  that  point.  The  evidence 
abundantly  tends  to  sustain  the  verdict  of  the  jury  on  every 
material  point;  and  in  such  case,  as  we  have  often  decided, 
we  can  not  disturb  the  verdict  on  what  we  might  regard  as 
the  weight  of  the  evidence.  Rudolph  v.  Lane,  57  Ind.  115; 
Swales  V.  Southard,  64  Ind.  557 ;  Fort  Wayne,  etc.,  R.  R.  Co. 
v.  Huaselman,  65  Ind.  73. 

It  was  assigned  as  cause  for  a  new  trial,  in  the  appellant's 
motion  therefor,  "  That  the  court  erred  in  giving  to  the  jury, 

of  its  own  motion,  instructions  from  one  to ,  inclusive." 

We  do  not  think  that  this  cause  for  a  new  trial  called  in  ques- 
tion in  the  trial  court,  or  presents  any  question  here  of  error 
in,  any  of  the  instructions  except  instruction  one.  The  court 
gave,  of  its  own  motion,  seventeen  written  instructions,  but 
the  appellant  designates  only  instruction  one  as  erroneous  in 
his  motion  for  a  new  trial.  Of  this  instruction  the  appellant's 
counsel  say :  "  The  first  instruction  is  a  mere  recital  of  the 
nature  of  the  controversy,  and  no  point  is  made  on  it."  The 
only  instruction,  of  which  complaint  is  made  in  argument,  is 
the  fourth  one ;  and  of  this  one,  if  it  were  properly  before  us, 
it  might  well  be  said  that  the  objection  pointed  out  to  it  pre- 
sents no  available  error.  Counsel  do  not  complain  of  what 
the  instruction  states,  but  of  what  it  omits  to  state.  The 
proper  remedy  for  such  an  omission  is,  not  an  exception  to  the 
instruction  given,  but  a  request  to  the  court  to  give  an  in- 
struction supplying  or  covering  the  omission.  Then,  if  the 
court  refuse  to  give  the  instruction  asked  for,  and  the  proper 
exception  is  saved,  the  error,  if  it  be  an  error,  will  be  pre- 
sented by  the  record.  But,  in  such  case,  the  party  can  not, 
by  merely  saving  an  exception  to  the  instruction  given,  get  an 
available  error  into  the  record.  Jones  v.  Hathaway,  77  Ind.  14. 

The  court  did  not  err,  we  think,  in  overruling  the  motion 
for  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 
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No.  9805.  W^ 

147  sao! 

Brock  v.  The  State,  ex  rel.  Johnson.  ITW 

IM    190 
Bill  of  Exceptions. — Evidence, — No  precise  form  of  words  is  required  to 

show  that  a  bill  of  exceptions  contains  all  the  evidence. 
Bastardy. — Marriage  of  PtxrenU, — The  marriage  of  the  parents  of  an 
illegitimate  child,  and  the  father's  acknowledgment  of  its  parentage, 
have  the  effect  by  statute,  R.  S.  1881,  sections  2475,  2476,  to  make  the 
child  legitimate ;  and  a  prosecution  for  bastardy  can  not  be  afterwards 
instituted  and  maintained,  though  the  marriage  was  entered  into  by  the 
father  in  bad  faith,  merely  to  escape  a  pending  prosecution  for  bastardy, 
and  then  to  abandon  the  mother. 

From  the  Floyd  Circuit  Coun. 

J,  V.  Kelso,  for  appellant. 
E.  G.  Henry,  for  appellee. 

Elliott,  J. — The  appellee  insists  that  the  bill  of  excep- 
tions does  not  show  that  it  contains  all  the  evidence,  and  that 
consequently  no  questions  are  presented  by  this  appeal.  The 
bill  does  not,  it  is  true,  contain  the  usual  formula,  but  it  does 
contain  a  statement  clearly  and  unequivocally  showing  that  all 
the  evidence  is  incorporated.  Where  the  bill  of  exceptions 
fully  shows  that  all  the  evidence  given  upon  the  trial  is  set 
forth,  the  precise  form  of  words  used  in  showing  that  feet  is 
not  of  controlling  importance. 

On  the  24th  of  September,  1877,  the  relatrix,  Fanny  John- 
son, thpn  Fanny  Dunn,  instituted  proceedings  against  appel- 
lant, under  the  statute  regulating  proceedings  in  cases  of 
bastardy;  the  justice  before  whom  they  were  instituted  made 
the  proper  order  transferring  the  case  to  the  circuit  court ; 
before  trial  in  that  court  the  relatrix  and  the  appellant  were 
married  and  the  prosecution  against  the  latter  was  dismissed. 
There  is  evidence  tending  to  show  that  the  appellant  mar- 
ried the  relatrix  for  the  purpose  of  escaping  from  the  prose- 
cution against  him,  and  that  at  the  time  he  married  her  he 
intended  to  abandon  her  and  the  child.  Some  time  after  the 
marriage  she  applied  for  and  obtained  a  decree  of  divorce. 
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The  question  for  decision  is,  whether  the  relatrix  can  main- 
tain proceedings  under  the  statute  to  compel  appellant  to  ftir- 
nish  means  of  support  for  the  child  born  out  of  wedlock.  If 
the  marriage  legitimized  the  child,  then  it  is  quite  clear  that 
the  prosecution  can  not  be  maintained.  If  the  child  was  once 
made  legitimate,  no  subsequent  act  could  take  from  it  this 
character,  and  give  it  that  of  illegitimacy.  The  case,  there- 
fore, turns  upon  the  answer  to  the  question,  did  the  marriage 
subsequent  to  the  birth  of  the  child  legitimize  it  ? 

One  among  the  old  doctrines  of  the  common  law  is  the  rule 
that  children  born  during  wedlock  are  legitimate,  although 
begotten  before  marriage.  Our  cases,  acting  upon  this  rule^ 
have  declared  that  marriage  bars  a  prosecution  for  bastardy 
in  such  cases.  Moran  v.  State,  ex  rd.,  73  Ind.  208 ;  Doyle  v, 
Statey  ex  reL,  61  Ind.  324.  But  the  rule  is  not  decisive  of  this 
case,  for  the  child  of  these  parties  was  born  before  marriage. 

The  civil  law  declares  that  marriage  legitimizes  children 
born  before  marriage.  The  common  law  is  different;  a  sub- 
sequent marriage  does  not  legitimize  such  children.  The 
bishops  of  England  pressed  upon  the  House  of  Lords  the 
adoption  of  the  rule  of  the  civil  law,  but,  as  the  old  record 
runs:  "And  all  the  Earls  and  Barons  with  one  voice  an- 
swered that  they  would  not  change  the  law  of  the  realm, 
which  hitherto  had  been  used  and  approved."  The  old  chron- 
icler, in  speaking  of  this  decision,  says :  "And  the  which  no- 
ble, courageous  and  heroic  answer,  all  the  lawyers  do  mightily 
approve."  As  the  common  law  prevails  in  our  State,  we 
must  follow  it  unless  we  find  it  in  conflict  with  some  statute 
of  our  own. 

Our  statute  adopts  the  rule  of  the  Roman  law,  sections 
2476  and  2476,  R.  S.  1881.  Mr.  Schouler  says :  "  This  doc- 
trine of  the  civil  law  has  found  great  favor  in  the  United 
States.  It  has  prevailed  for  many  years  in  the  States  of  Ver- 
mont, Maryland,  Virginia,  Georgia,  Alabama,  Mississippi, 
L^^uisiana,  Kentucky,  Missouri,  Indiana,  and  Ohio."  Schouler 
Domestic  Rel.  309. 


NOVEMBER  TERM,  1882.  399 


Wilson  V.  £nsworth. 


It  is  clear  that  the  acknowledgment  by  the  father  made  the 
child  his  heir  apparent,  and  removed  from  it  the  stain  of  ille- 
gitimacy. It  is  not  important  whether  the  acknowledgment 
of  legitimacy  was  made  for  a  good  or  for  an  evil  purpose ;  it 
fixed  the  datits  of  the  child,  and  that  can  not  be  changed  by 
anything  the  father  or  mother  may  do.  Having  removed 
the  "  bar  sinister,"  they  can  not  replace  it. 

The  question  here  is,  not  whether  the  rclatrix  may  have 
some  cause  of  action  against  the  appellant,  but  whether  she 
can  maintain  a  prosecution  under  the  statute  for  the  main- 
tenance of  a  bastard  child.  As  the  child  can  not  be  consid- 
ered a  bastard,  it  is  very  clear  that  the  prosecution  must  fail. 

Judgment  reversed. 


No.  9528. 

Wilson  v.  Ensworth. 

Seduction. — /Votomc. — CoTitraet. — Qmaidei'cUum, — A  complaint  by  a  woman 
for  her  own  seduction,  which  shows  by  its  averments  that  she  was  in- 
duced to  yield  her  person  to  the  defendant  by  the  promise  of  a  pecu- 
niary consideration,  which  he  has  refused  to  perform,  is  bad  on  demurrer. 

Same. — Public  Policy. — Such  a  contract,  being  immoral  and  vicious,  is 
against  public  policy  and  void. 

Practice. — StcUute  of  LimUtitions,— Demurrer, — The  statute  of  limitations 
is  not  available  on  demurrer  to  a  complaint  unless  it  affirmatively  ap- 
pears that  the  case  is  not  within  any  of  the  exceptions  to  the  statute. 

From  the  White  Circuit  Court. 

J.  R.  Coffrothy  T,  A,  Stewart,  A.  W.  Reynolds,  E,  B.  Sellers 
and  J.  T.  Sanderson^  for  appellant. 
J,  H,  Ash  and  D,  Turpiey  for  appellee. 

Morris,  C. — The  appellee  sued  the  appellant  in  the  New- 
ton Circuit  Court,  for  her  own  seduction.  The  suit  was  re- 
moved by  change  of  venue  to  the  Benton  Circuit  Court,  and 
from  the  latter  to  the  White  Circuit  Court.  The  complaint 
contains  two  paragraphs. 


m  11 
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The  first  statos  that  the  appellee  is  over  twenty-one  years 
of  age ;  and  that  she  is^  and  has  been  for  ten  years,  a  resident 
of  Goodland,  Newton  county,  Indiana,  and  that  until  the  com- 
mitting of  the  wrongs  by  the  appellant,  hereinafter  stated,  she 
had  been  a  person  of  good  name  and  reputation,  and  deserv- 
edly enjoyed  the  esteem  and  good  opinion  of  the  conununity 
in  which  she  lived,  and  was  esteemed  to  be  a  person  of 
good  character  for  chastity ;  that  the  appellant,  well  knowing 
her  good  character  and  reputation,  "wickedly,  wrongfully, 
deceitfully,  and  purposely  intending  to  injure  the  plaintiff,  and 
to  bring  her  into  public  scandal  and  disgrace,  heretofore,  to 
wit,  on  or  about  the  15th  day  of  January,  1878,  and  within 
two  years  before  the  filing  of  her  original  complaint  herein 
(she  then  being  an  unmarried  woman),  did  wickedly,  wrong- 
fully, deceitfully^  injuriously  and  purposely  seduce,  debauch, 
and  carnally  know  the  plaintiff,  under  the  promise  that  he 
would  pay  off  and  fully  discharge  a  certain  mortgage  indebt- 
edness, and  other  legal  liens,  then  existing  against  and  upon 
certain  real  estate  in  said  county  of  Newton,  then  belonging 
to  and  the  property  of  said  plaintiff,  which  were  held  by  Josiah 
Stracon  and  James  H.  Taylor  and  others,  and  save  her  said 
property;  that  he  would  supply  the  plaintiff  with  money  and 
means  to  carry  on  her  trade  and  business  as  a  milliner  and 
dressmaker,  in  which  business  she  was  then  engaged  in  said 
town  of  Goodland ;  and  that  he  would  also  support  the  plain- 
tiff with  food,  clothing,  and  the  comforts  and  necessaries  of 
life,  if  the  plaintiff  would  submit  her  person  to  the  lasciv- 
ious and  illicit  desires  of  the  defendant.    She  savs  these  sev- 

•r 

eral  promises  and  inducements  were  held  out  to  the  plaintiff 
by  the  defendant  at  divers  times  and  on  divers  occasions, 
within  two  years  immediately  preceding  the  filing  of  her  orig^ 
inal  complaint ;  but  that  the  defendant  did  not  furnish  the 
money  to  pay  off  the  aforesaid  liens,  nor  did  he  perform  either 
of  his  aforesaid  promises,  falsely  made  by  him  for  the  pur- 
pose and  ^vith  the  intent  on  his  part  of  debauchery  as  afore- 
said."    It  is  averred,  that,  by  means  of  the  appellant^s  &lse 
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promises^  which  the  appellee  relied  upon  and  believed^  and 
by  his  falsehood,  wiles,  deceit,  conniving  and  libertinism,  the 
appellee  has  been  seduced,  debauched,  and  ruined,  and  re- 
duced to  penury  and  want,  to  her  damage  $10,000. 

The  second  paragraph  is  like  the  first,  except  that  it  charges 
that  the  plaintiff  was  seduced  on  and  at  divers  times  after  the 
15th  day  of  August,  1878 ;  and  that  the  promises  of  the  appel- 
lant, which  are  the  same  as  those  alleged  in  the  first  paragraph, 
were  made  at  the  times  she  is  alleged  to  have  been  seduced. 

The  appellant  demurred  separately  to  each  paragraph  of 
the  complaint.     The  demurrer  was  overruled. 

The  appellant  then  answered  the  complaint  in  three  para- 
graphs, the  first  being  the  general  denial.  Issue  was  taken 
on  the  second  and  third  paragraphs  of  the  answer  by  a  gen- 
eral denial.  The  cause  was  tried  by  a  jury,  who  returned  a 
verdict  for  the  appellee.  The  appellant  moved  for  a  new  trial ; 
the  motion  was  overruled ;  he  then  moved  in  arrest  of  judg- 
ment :  this  motion  was  also  overruled. 

The  errors  assigned  question  the  rulings  of  the  court  upon 
the  demurrer  to  the  complaint,  and  on  the  motions  for  a  new 
trial  and  in  arrest  of  judgment. 

The  appellant  insists  that  the  demurrer  to  the  first  para- 
graph of  the  complaint  should  have  been  sustained,  for  the 
reason  that  it  appears  upon  the  face  of  it  that  the  cause  of 
action  therein  stated  is  barred  by  the  statute  of  limitations. 
In  this  we  think  the  appellant  is  mistaken.  Unless  it  ap- 
pears upon  the  face  of  the  complaint,  that  neither  party  is 
within  any  exception  contained  in  the  statute,  the  question 
insisted  upon  can  not  be  raised  by  demurrer.  Dunn  v.  Tau- 
^ey,  80  Ind.  288 ;  McCallam  v.  Pleasants,  67  Ind.  542.  There 
is  nothing  in  either  paragraph  of  the  complaint  to  show  that 
the  appellant  may  not  have  been  a  non-resident  of  the  State 
during  a  portion  of  the  two  years  immediately  preceding  the 
commencement  of  this  suit.  Besides,  it  is  averred  in  each 
paragraph  of  the  complaint,  that  the  seduction  occurred 
Vol.  85.-26 
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within  two  years  before  the  filing  of  the  original  complaint. 
We  think  this  objection  not  well  taken. 

It  is  also  contended  by  the  appellant  that  the  alleged  se- 
duction was  the  result  of  a  bargain,  deliberately  made  be- 
tween him  and  the  appellee ;  that,  in  consideration  that  he 
would  furnish  her  with  pecuniary  aid  and  support,  she  would 
consent  to  have  criminal  intercourse  with  him ;  that,  such  an 
arrangement  being  immoral  and  vicious  and  against  public 
policy,  the  parties  to  it  are,  in  the  eye*  of  the  law,  equally 
guilty,  and  neither  can  legally  claim  damages  for  its  viola- 
tion, or  remuneration  for  consequences  growing  out  of  it. 

On  the  other  hand,  the  appellee  insists  that  the  real  charge 
is.  that  the  appellant,  by  falsehood,  deceit,  wiles,  conniving 
and  wrong,  seduced  the  appellee;  that  the  statements  ancT 
averments  in  the  complaint  in  relation  to  the  appellant^s  prom- 
ised aid  and  support  may  be  regarded  as  surplusage,  and  that^. 
if  stricken  out,  as  they  should  be,  there  will  be  enough  left 
in  the  complaint  to  constitute  a  good  cause  of  action.  It  may^ 
be  true  that,  if  the  statements  in  relation  to  the  pecuniary  aid 
promised  by  the  appellant  were  stricken  out,  the  complaint 
would  be  good.  Rees  v.  Cupp,  59  Ind.  566.  But  the  ques- 
tion is,  would  the  remaining  words,  upon  the  above  supposi- 
tion, have  the  same  meaning  when  separated  from  the  words 
stricken  out  that  they  would  have  if  taken  in  connection  with 
them.  The  substantial  charge  is  that  the  appellant  wickedly^ 
deceitfully,  wrongfully  and  purposely  seduced  the  appellee. 
But  this  is  expressly  alleged  to  have  been  done  under^  that  is,, 
by  meains  of,  a  promise  on  the  part  of  the  appellant  to  pay 
oflF  liens  on  the  appellee's  property,  furnish  her  money  to 
carry  on  her  business,  and  to  keep  and  support  her,  in  con- 
sideration that  she  would  submit  her  person  to  his  desires. 
It  is  alleged  that  she  relied  upon  and  believed  these  prom- 
ises, and  that  he  failed  to  fulfil  them ;  that  they  were  falsely 
made  with  a  view  to  her  seduction.  It  is  also  alleged,  by 
way  of  conclusion,  that  by  his  promises,  falsehood,  wiles  and 
deceit,  the  appellant  had  ruined  the  appellee,  etc. 
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It  IS  impossible,  we  think,  to  resist  the  conclusion,  from 
the  facts  as  stated  in  the  complaint,  that  the  real  grievance 
on  the  part  of  the  appellee  was  the  failure  of  the  appellant  to 
pay  off  the  Hens  on  her  real  estate,  furnish  her  money  to  carry 
on  her  business  and  keep  and  support  her,  as  he  had  promised 
to  do.  The  words  "  wickedly,  deceitfully,  wrongfully  and 
purposely,''  as  used  in  the  complaint,  relate  to  the  promised 
aid  and  support,  and  the  failure  of  the  appellant  to  fulfil  his 
promises.  Standing  alone,  they  are  without  significance ;  but, 
taken  in  connection  with  the  aid  and  assistance  promised  by 
the  appellant,  they  have  a  clear  and  unmistakable  meaning. 
They  mean  that  the  promises  were  made  by  the  appellant 
without  any  honest  purpose  to  perform  them,  and  with  a  view 
to  secure  criminal  relations  with  the  appellee.  However  dis- 
honorable and  disreputable  this  may  have  been  on  the  part 
of  the  appellant,  the  appellee  is  without  remedy ;  she  bar- 
gained for  her  virtue,  and,  if  she  failed  to  secure  the  price 
agreed  upon,  it  is  her  own  &ult  and  folly,  and  she  can  not  be 
heard  to  complain.  Had  the  appellant  paid  off  the  liefts  upon 
the  appellee's  real  estate,  amounting  to  over  $1,000,  furnished 
her  indefinite  sums  of  money  to  carry  on  her  business,  and  kept 
and  supported  her,  as  it  is  alleged  he  agreed  to  do,  no  one 
would  think  her  entitled  to  additional  compensation  for  the 
loss  of  her  alleged  chastity,  ^he  would  have  its  agreed  and 
accepted  equivalent.  If  the  appellee  could  not  maintain  this 
action  had  it  been  alleged  in  her  complaint  that,  instead  of 
failing,  the  appellant  had  performed  all  his  promises,  she  can. 
not  maintain  it  upon  the  facts  as  stated.  The  contract  is  im- 
moral and  vicious,  and  against  public  policy. 

As  we  construe  the  complaint,  the  appellee  agreed  to  dis- 
pose of  her  virtue  for  a  pecuniary  consideration.  Through, 
this  agreement,  she  lost  that  for  which  she  now  seeks  compen- 
sation. The  contract  being  immoral  and  illegal,  the  law  will 
afford  her  no  remedy  for  the  consequences  which  may  have 
grown  out  of  and  resulted  from  it.  Hogan  v.  Oregan^  6  Rob- 
ertson, 138;  Johnson  w.  Holliday,  79  Ind.  151.  It  is  possible 
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that  a  woman  of  mature  age^  who  has  once  been  married^  and 
is  a  mother,  may  be  seduced  by  the  husband  of  another  wo- 
man ;  but  for  such  a  woman  to  listen  to  the  pecuniary  per- 
suasions of  such  a  man  would  seem  to  involve  mere  mercenary 
considerations,  and  indicate  an  absence  of  chastity.  The  wo- 
man must  have  become  debauched  in  feeling  and  sentiment, 
and  unchaste,  before  she  could  entertain  such  a  proposition. 
As  said  by  the  Supreme  Court  of  Michigan,  in  the  case  of 
People  w.  Clark,  33  Mich.  112:  "Illicit  intercourse  alone 
would  not  constitute  the  offence  charged.  In  addition  to  this 
the  complainant,  relying  upon  some  sufficient  promise  or  in- 
ducement, and  without  which  she  would  not  have  yielded,  must 
have  been  drawn  aside  from  the  path  of  virtue  she  was  hon- 
estly pursuing  at  the  time."  The  averments  in  this  case  are, 
and  such  was  the  testimony  of  the  appellee,  that  the  illicit  in- 
tercourse between  the  parties  commenced  early  in  January, 
1878,  more  than  two  years  before  the  commencement  of  this 
suit,  and  continued  until  August,  1879.  It  is  true  that  their 
illicit  relations,  ceased  from  some  time  in  July,  1878,  until  the 
15th  of  the  following  August.  But  there  is  no  evidence  that 
any  genuine  reformation  on  the  part  of  the  appellee  produced 
this  intermission  of  their  criminal  intercourse.  Mabston, 
J.,  in  the  case  just  referred  to,  says : 

"Nor  will  illicit  intercour:?e  which  takes  place  in  conse- 
quence of,  and  in  reliance  upon  a  promise  made,  make  the  act 
seduction.  If  this  were  so,  then  the  common  prostitute,  who  is 
willing  to  sell  her  person  to  any  man,  might  afterwards  make 
the  act  seduction  by  proving  that  she  yielded  relying  upon  the 
promise  of  compensation  made  her  by  the  man,  and  without 
which  she  would  not  have  submitted  to  his  embraces.  Illicit 
intercourse,  in  reliance  upon  a  promise  made,  is  not  sufficient, 
therefore,  to  make  the  act  seduction.  The  nature  of  the  prom- 
ise, and  the  previous  character  of  the  woman  as  to  chastity, 
must  be  considered." 

It  was  as  criminal  on  the  part  of  the  appellee  to  agree  to 
part  with  her  virtue  for  a  pecuniary  consideration  as  it  was 
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on  the  part  of  the  appellant  to  agree  to  pay  it.  Where  the 
criminal  intercourse  results  as  much  from  the  faults  of  the  one 
as  the  other,  there  is  no  seduction.  HiU  v.  WUsan,  8  Blackf. 
123. 

In  this  case  the  promise  was  pecuniary  aid.  Reliance  upon 
such  a  promise  did  not  make  the  act  seduction.  A  promise 
to  marry  would  be  different,  and  constitute  a  sufficient  in- 
ducement. The  yielding  of  the  woman  to  the  solicitations 
of  the  man,  under  such  a  promise,  would  imply  a  promise  on 
the  part  of  the  woman  to  marry  the  man.  The  contract  would 
be  legal,  and  for  its  breach  the  law  would  give  the  injured 
party  a  remedy.  Kenyon  v.  Peopk,  26  N.  Y.  203 ;  Kurtz  v. 
Frank,  76  Ind.  594. 

We  think  the  judgment  below  should  be  reversed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  reversed,  at  the  costs  of  the  ap- 
pellee. 


No.  9882. 

Hinkle  v.  Holmes  et  al. 

Appeal  Bond. — Supersedeas. — Bond,  Effect  of. — Pteadlng.  —  CoiU, — Meamre  tj 
Damages, — H.  recovered  a  personal  judgment  against  J.  R.  and  D.  R  foi 
$631.76,  and  costs,  and  a  foreclosure  of  a  chattel  mortgage  against  them 
and  J.  H.,  with  a  decree  for  the  sale  of  the  property  to  make  the  debt  and 
costs.  J.  H.  appealed  to  the  Supreme  Court,  and,  having  given  a  propei 
bond,  obtained  a  supersedeas.  The  judgment  and  decree  were  affirmed 
after  the  lapse  of  two  years,  but  meantime  the  value  of  the  mortgaged 
property  had  deteriorated  by  use  and  abuse,  from  $1,000  to  little  oi 
nothing,  so  that  on  final  sale  by  the  sheriff  upon  the  decree,  it  yielded 
only  $265,  so  that,  deducting  also  some  payments,  there  remained  of  the 
judgment  unsatisfied  the  sum  of  $302.05;  J.  R.  and  D.  K.  having  been 
at  all  times  insolvent.    Suit  on  the  appeal  bond. 

Heldf  that  a  complaint  alleging  these  facts  was  good  on  demurrer. 

Heldj  also,  that  the  supersedeas  having  restrained  all  proceedings  on  the 
personal  judgment,  as  well  as  the  decree  for  sale,  there  was  a  liability  on 
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the  bond  for  whatever  injury  was  liable  to  result  to  the  plaintiff  from 
the  appeal,  and  not  merely  for  costs ;  but  what  would  be  the  measure  of 
damages  upon  a  complaint  so  meager  in  its  averments  is  not  decided. 
Held,  also,  that  an  appeal  bond  need  not  be  signed  by  all  the  judgment 
defendants.     WiUson  v.  Glenn,  77  Ind.  585,  distinguished. 

From  the  Jackson  Circuit  Court. 

B.  H.  BurreU  and  F,  Emerson,  for  appellant. 
W.  K.  Marshall  and  R,  Applewhite^  for  appellees. 

NiBLACK,  J. — The  complaint  in  this  case  was  by  David  F. 
Hinkle  against  John  W.  Holmes  and  Edward  C.  Emery,  and 
stated  that,  on  the  4th  day  of  May,  1876,  the  plaintiff  had,  in 
a  certain  action  in  which  he  was  plaintiff,  and  James  Ramey, 
Daniel  E.  Ramey  and  the  said  John  W.  Holmes  were  defend- 
ants, recovered  a  judgment  against  the  said  James  Barney  and 
Daniel  E.  Ramey,  for  the  sum  of  $631.76,  and  a  foreclosure 
of  a  chattel  mortgage  against  all  of  the  defendants,  to  satisfy 
said  judgment,  and  for  costs  in  said  action,  taxed  at  $229.93; 
that,  on  the  23d  day  of  May,  1876,  the  plaintiff  caused  an 
execution  and  order  of  sale  to  be  issued  on  said  judgment  and 
decree  of  foreclosure,  directed  to  the  sheriff  of  Jackson  county, 
to  satisfy  the  amount  of  principal,  interest  and  costs  due  upon 
such  judgment;  that,  on  the  31st  day  of  October,  1876,  said 
sheriff  advertised  the  mortgaged  property  for  sale,  to  pay  said 
judgment ;  that  previously  thereto,  that  is  to  say,  on  the  20th 
day  of  October,  1876,  the  defendant  Holmes  had  appealed 
ijaid  cause  to  the  Supreme  Court  by  filing  a  transcript  of  the 
proceedings  therein  in  the  office  of  the  clerk  of  said  court; 
that  afterwards,  on  the  8th  day  of  November,  1876,  an  order 
was  issued  out  of  and  by  the  direction  of  the  Supreme  Court, 
for  the  stay  of  all  proceedings  upon  the  judgment  and  decree 
appealed  from  in  said  cause ;  that  said  order  for  the  stay  of 
all  proceedings  was  filed  in  the  office  of  the  clerk  of  the  Jack- 
son Circuit  Court,  on  the  10th  day  of  November,  1876;  that 
on  the  11th  day  of  November,  1876,  the  said  Holmes,  with 
the  defendant  Emery,  executed  an  appeal  or  supersedeas  bond, 
substantially  as  follows : 
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"  Know  all  men  by  these  presents,  that  we,  John  W.  Hohiies 
and  Edward  C.  Emerv,  are  held  and  firmlv  bound  unto  Da- 
vid  F.  Hinkle,  in  the  sum  of  fifteen  hundred  dollars,  for  the 
payment  of  which,  well  and  truly  to  be  made,  we  bind  our- 
selves, our  heirs,  executors  and  administrators,  jointly  and 
severally,  this  11th  day  of  November,  1876. 

"  The  above  obligation  is,  nevertheless,  upon  the  following 
express  condition,  to  wit :  That  whereas,  the  said  David  F. 
Hinkle  recovered  a  judgment,  amongst  other  things,  against 
said  John  W.  Holmes,  for  the  foreclosure  of  a  chattel  mort- 
gage to  make  the  amount  of  $ and  costs  of  suit,  at  the 

April  term,  1876,  of  the  Jackson  Circuit  Court,  in  a  certain 
suit  then  therein  pending,  wherein  the  said  David  F.  Hinkle 
was  plaintiff  and  James  Ramey,  Daniel  E.  Bamey  and  John 
W.  Holmes  were  defendants,  and  the  said  John  W.  Holmes 
has  appealed  from  said  judgment  to  the  Supreme  Court  of 
Indiana,  and  has  obtained  a  supersedeas  in  said  case :  Now,  if 
the  said  appellant  will  duly  prosecute  his  said  appeal,  and 
abide  by  and  pay  the  judgment  and  all  costs  which  may  be 
rendered  or  affirmed  against  him,  then  the  above  obligation 
to  be  null  and  void;  else  to  be  and  remain  in  full  force  and 
effect. 

"  In  witness  whereof  we  have  hereunto  set  our  hands  and 
seals,  this  11th  day  of  November,  1876. 

"  John  W.  Holmes,    [seal 
"  E.  C.  Emeky.  [seal 

*' Filed  November  11th,  1876. 
"  John  Scott,  Clerk." 

That  thereupon  the  said  sheriff  stayed  the  sale  of  the  mort- 
gaged property  upon  said  execution  and  order  of  sale,  and 
on  the  13th  day  of  November,  1876,  returned  the  same  un- 
satisfied, after  which  all  further  proceedings  upon  said  judg- 
ment were  stayed  until  the  November  term,  1878,  of  the 
Supreme  Court,  when  said  judjjment  was  affirmed  by  that 
court;  that  afterwards,  at  the  May  term,  1879,  of  the  Jack- 
son Circuit  Court,  the  opinion  and  judgment  of  the  Supreme 
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Court  in  the  cause  were  spread  upon  the  proper  record  of 
said  Jackson  Circuit  Court ;  that  at  the  time  the  order  of  the 
Supreme  Court  staying  all  further  proceedings  on  the  judg- 
ment appealed  from  was  issued,  the  mortgaged  property  in- 
cluded in  the  decree  of  foreclosure  was  of  the  value  of  $1,000 ; 
that  the  defendant  Holmes  continued  in  the  possession  and 
use  of  said  mortgaged  property  from  that  time,  under  such 
order  staying  proceedings,  until  the  12th  day  of  April,  1880, 
and  that  during  that  period  of  time  he  so  used  and  abused 
said  property  that  it  became  comparatively  worthless  and  of 
no  value  as  a  security  for  the  judgment,  for  the  payment  of 
which  it  had  been  decreed  to  be  sold ;  that  the  other  defend- 
ants James  Ramey  and  Danfel  E.  Raraeywere  during  all 
that  period  of  time  and  have  ever  since  continued  to  be,  in- 
solvent; that  on  the  22d  day  of^November,  1879,  another 
execution  and  order  of  sale  was  issued  upon  said  judgment 
by  the  clerk  of  the  Jackson  Circuit  Court  to  the  sheriff  of 
said  county  of  Jackson,  upon  which  said  mortgaged  property 
was  duly  advertised  and  sold  by  said  sheriff  for  the  sum  of 
$265 ;  that,  after  deducting  said  sum  and  certain  other  pay- 
ments which  had  been  made  on  said  judgment,  there  was  due 
and  unpaid  thereon,  on  the  12th  day  of  April,  1879,  the  sqm 
of  $302.05,  which  sum,  with  accrued  interest,  still  remained 
unpaid.     Wherefore  judgment  was  demanded. 

A  demurrer  was  sustained  to  the  complaint,  and,  upon  fur- 
ther proceedings,  final  judgment  was  rendered  in  fevor  of 
the  defendants  upon  demurrer. 

The  plaintiff,  appealing,  insists  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  complaint. 

The  complaint  might  have  been  made  more  certain  and 
specific  as  to  the  circumstances  attending  the  execution  and 
approval  of  the  appeal  bond  in  suit,  but  the  appellee  makes 
no  question  upon  the  complaint  in  that  respect,  and,  conse- 
quently, we  have  not  considered  whether,  for  that  reason,  the 
complaint  was  bad  upon  demurrer. 

As  bearing,  however,  upon  the  question  thus  suggested,  it 
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may  be  remarked  that  this  case  differs  in  some  material  re- 
spects from  the  cases  of  Ham  v.  Greve,  41  Ind.  531,  and 
Buchanan  v.  MUligan,  68  Ind.  118,  and  especially  in  the  fact 
that  those  cases  were  upon  bonds  executed  to  perfect  appeals 
taken  in  term  time,  and  not  to  obtain  a  supersedeas  after  the 
close  of  the  term,  as  in  this  case,  and  in  the  further  &ct  that 
in  this  case  a  stay  of  proceedings  is  charged  to  have  resulted 
from  the  execution  of  the  bond  sued  on. 

The  appellees  claim,  on  their  part,  that,  as  no  personal 
judgment  was  rendered  against  Holmes  in  the  original  action^ 
the  bond  executed  by  them,  in  legal  effect  only  restrained  the 
appellant  from  selling  the  mortgaged  property  during  the 
pendency  of  the  appeal  to  the  Supreme  Court,  and  secured  the 
payment  of  such  costs  as  might  be  adjudged  against  Holmes 
by  that  court,  and  that,  as  it  was  shown  by  the  complaint  that 
the  only  judgment  rendered  against  Holmes  upon  the  appeal 
was  for  costs,  and  that  all  the  costs  taxed  in  the  cause  had 
been  paid  by  the  sale  of  the  property  and  otherwise,  it  was 
thus  made  to  appear  upon  the  face  of  the  complaint  that  the 
condition  of  the  bond  had  been  performed. 

There  is  some  plausibility  in  the  construction  contended 
for  by  the  appellees,  but  it  is  one  which,  we  think,  we  would 
not  be  justified  in  adopting. 

Although  there  was  no  personal  judgment  against  Holmes, 
he  was,  nevertheless,  a  defendant  in  the  action,  and  the  fair 
inference  from  the  averments  of  the  complaint  is  that  he  was 
either  the  owner  of,  or  had  some  claim  upon,  the  mortgaged 
property,  or  had  some  interest  in  the  subject-matter  of  the 
action. 

To  entitle  him  to  the  full  benefit  of  his  appeal;  it  was  nec- 
essary that  he  should  have  a  stay  of  proceedings  as  to  the 
sale  of  mortgaged  property,  and  that,  in  the  very  nature  of 
things,  involved  a  stay  of  proceedings  upon  the  entire  judg- 
ment. The  stay  of  proceedings  granted  to  Holmes,  in  aid  of 
his  appeal,  was,  for  that  reason,  properly  made  applicable  to 
the  personal  judgment  against  the  Barneys  as  well  as  to  the  de- 
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cree  of  foreclosure,  and  the  bond  must  be  construed  as  hav- 
ing been  given  to  indemnify  the  appellant  to  at  least  the  extent 
to  which  he  was  liable  to  be  injured  by  the  appeal,  as  also  to 
secure  the  payment  of  the  costs  which  might  be  adjudged 
against  Holmes  in  this  court. 

The  construction  contended  for  by  the  appellees  would,  upon 
the  facts  averred,  leave  the  appellant  without  any  adequate 
remedj^  for  the  injury  to  him  inflicted  by  the  appeal,  and  would, 
as  a  precedent,  practically  destroy  the  value  of  an  appeal  bond 
in  a  case  like  this. 

It  is  not  necessary  that  an  appeal  bond  shall  be  signed  by 
all  the  judgment  defendants.    Hailsback  v.  Grreve,  58Ind.  72. 

The  facts  as  to  the  relation  of  Holmes  to  the  original  ac- 
tion, and  to  the  mortgaged  property,  are  so  meagerly  stated 
that  we  do  not  feel  justified  in  intimating  what  ought  to  be 
the  measure  of  damages  in  case  of  an  ultimate  recovery  in  this 
action,  but  we  are  of  the  opinion  that  the  complaint  contained 
facts  sufficient  to  make  a  cause  of  action  against  the  appellees. 

This  case  is  distinguishable  in  some  material  reepects  from 
that  of  WUhon  v.  Glenriy  77  Ind.  585.  Amongst  other 'differ- 
ences, there  was  no  personal  judgment  against  any  one,  nor 
was  any  injury  to  the  mortgaged  property  charge<l  in  that 
case.  Jones  v.  Droneberger,  23  Ind.  74 ;  Railsbdck  v,  Greve, 
49  Ind.  271. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re* 
manded  for  further  proceedings. 


No.  9752. 

Meredith  v.  Ewing. 

Pabtnershif. — Suits  betteeen  Partners. — A  partner  can  not  maintain  a  suit 
against  his  co -partner  for  a  share  of  the  profits,  nor  upon  a  claim  aris- 
ing from  the  partnership-  business,  until  there  has  been  an  accounting 
and  final  settlement. 
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Same. — Aeeounttng. — A  partner  may  compel  an  accounting,  and  may  re- 
cover the  sum  found  due  him  upon  final  adjustment  of  the  partnership 
affairs. 

Same. — Otmiract  of  DiseohUion, — A  partner  may  compel  compliance  with  a 
contract  of  dissolution  and  recover  a  sum  due  him  under  its  provisions. 

Same. — Pkading, — M.  and  E.,  having  been  partners,  made  a  contract  of 
dissolution,  by  the  terms  of  which  M.  took  the  personal  property  of  the 
firm,  at  a  fixed  price,  and  assumed  its  liabilities,  it  being  agreed  that,  if 
the  latter  exceeded  the  price  of  the  property,  £.  should  pay  half  of  the 
excess,  and,  if  less,  M.  should  pay  E.  half  of  the  difference.  The  debts 
were  in  excess  of  the  price  of  the  property.  A  complaint  by  M.  against 
E.  to  compel  the  latter  to  pay  half  of  such  excess,  which  does  not  all^pe 
that  M.  has  paid  the  whole,  is  bad  on  demurrer. 

From  the  Decatur  Circuit  Court. 

J,  8.  Scobey  and  D.  Watts,  for  appellant. 

W.  A.  Moore  and  JS.  F.  Bennett,  for  appellee. 

Elliott,  J. — It  is  settled  that  one  partner  can  not  main- 
tain an  action  against  his  co-partner  for  a  share  of  the  profits, 
upon  a  claim  growing  out  of  the  partnership  business,  until 
there  has  been  a  final  accounting  and  settlement.  Page  v. 
Tlionipfion,  33  Ind.  137;  Skiiien  v.  Joyiefi,  44  Ind.  136. 

One  partner  may,  however,  maintain  an  action  to  compel 
an  accounting,  and  to  recover  such  sum  as  may  be  found  due 
him  upon  the  final  adjustment  of  the  partnership  affairs. 
JBriggs  v.  Daugherty,  48  Ind.  247. 

A  partner  may  compel  the  performance  of  an  agreement 
of  dissolution,  and  may  recover  a  balance  due  him  under  the 
provisions  of  such  contract.     Snyder  v.  Baber,  74  Ind.  47. 

We  do  not  agree  with  the  appellee  that  the  complaint  is  to 
be  construed  as  simply  seeking  to  recover  a  balance  due  upon 
an  unsettled  partnership  account,  and  is  to  be  summarily  dis- 
posed of  under  the  first  proposition  stated.  We  regard  it  as 
proceeding  upon  the  theory  that  there  has  been  a  settlement, 
and  the  question,  therefore,  is  whether  it  states  facts  suffi- 
cient to  entitle  the  appellant  to  maintain  such  a  suit. 

The  complaint  alleges  that  the  terms  of  the  partnership 
were  expressed  in  a  written  contract,  which  is  set  out ;  that 
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it  was  continued  for  about  eighteen  months,  when  it  was  dis- 
solved by  mutual  agreement,  expressed  in  the  following  writ- 
ing: *'The  partnership  of  Meredith  and  Ewing,  in  the  keep- 
ing of  the  Seitz  House,  is  this  day  dissolved  by  mutual 
consent,  and  the  said  Ewing  retires  therefrom,  and  Meredith 
continues  the  business.  The  personal  property  of  the  firm  is 
invoiced  at  the  sum  of  $1,642.00.  The  interest  of  Ewing  in 
said  property  hereby  passes  to  the  said  Meredith,  he,  Mere- 
dith, assumes  the  debts  and  liabilities  of  the  firm,  and  should 
these  exceed  the  said  invoice,  said  Ewing  is  to  pay  one-half 
of  the  excess;  but  should  there  be  less  than  $1,642.72,  then 
said  Meredith  shall  pay  to  Ewing  one-half  of  the  surplus  of 
said  sum  left  after  paying  such  debts  and  liabilities.  The 
uncollected  claims  due  said  partnership  shall  remain  the  joint 
and  equal  fund  of  both,  to  be  by  each  accounted  for  as  col- 
lected, less  the  necessary  expense  of  collection.  Should  any 
liability  exist  or  recovery  be  had  against  said  parties,  or  either 
of  them,  growing  out  of  the  settlement  of  the  firm  business, 
such  liabilities  shall  be  paid  by  the  partners  equally,  with  the 
costs  and  expenses  attending  the  same."  It  is  also  alleged 
that  the  appellee  failed  to  comply  with  the  terms  of  the  con- 
tract of  partnership;  that  since  the  dissolution  the  appellant 
has  paid  on  the  partnership  liabilities  a  sum  more  than  equal 
to  the  invoice,  and  that  there  remains  yet  unpaid,  of  said  in- 
debtedness, the  sum  of  $2,600,  which  is  justly  due  from  the 
appellee  to  the  creditors  of  the  firm. 

We  do  not  think  that  the  appellant  has  any  right  to  go  be- 
hind the  contract  of  dissolution,  for  there  is  no  charge  of 
fraud  or  mistake.  Where  partnership  afiairs  are  adjusted  and 
settled  by  mutual  agreement,  the  settlement  will  stand  unless 
fraud  or  mistake  is  alleged  and  proved.  Lindley  Partnership, 
*967,  and  auth.  in  n.  The  complaint  can  not,  therefore,  be 
sustained  upon  the  ground  that  it  makes  a  case  for  a  final  ac- 
counting. If  there  is  any  case  made  it  must  be  upon  the 
agreement  of  dissolution. 
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The  agreement  of  dissolution  terminated  the  partnership, 
and  provided  the  measure  for  adjusting  the  rights  of  the  part- 
ners. No  action  can  be  maintained  on  this  agreement,  unless 
it  is  shown  that  there  has  been  a  breach  by  the  appellee  and 
performance  by  the  appellant.  Like  all  other  cases  upon  con- 
tracts, two  essential  things  must  be  shown  in  order  to  entitle 
the  plaintiff  to  his  action :  performance  by  him  and  a  breach 
by  his  adversary. 

The  agreement  provides  that  the  appellant  shall  assume  and 
pay  the  liabilities  of  the  partnership ;  that,  in  case  they  ex- 
ceed the  value  of  the  property  taken  by  him  under  the  contract, 
then  the  appellee  shall  pay  one-half  of  the  excess ;  and  it  is 
claimed  that  this  stipulation  creates  a  cause  of  action  in  ap- 
pellant's favor  without  payment  by  him  of  the  liabilities  as- 
sumed. In  our  opinion  this  position  can  not  be  maintained. 
The  appellant  expressly  agreed  to  pay  all  partnership  liabili- 
ties, and,  in  consideration  of  this  promise,  succeeded  to  the 
business  of  the  firm,  and  obtained  his  partner's  interest  in  the 
property.  He  is  not  in  a  situation  to  sue  his  partner,  because 
he  himself  has  not  performed  his  contract.  Having  bound 
himself  to  pay  all  partnership  debts,  he  must  perform  his 
agreement-before  he  can  maintain  an  action  upon  the  contract 
against  his  former  partner.  The  appellee  is  bound  to  the 
creditors  of  the  partnership,  and  the  appellant  certainly  can 
not  claim  that  he  is  also  his  debtor ;  to  permit  this  would  be 
to  hold  that  one  and  the  same  liability  gave  to  different  par- 
ties, claiming  under  distinct  and  different  rights,  a  right  of 
action  against  the  same  person.  But  it  is  needless  to  pursue 
the  discussion ;  the  language  of  the  contract  is  plain.  Mere- 
dith bound  himself  to  pay  all  debts  and  to  look  to  the  appellee 
for  reimbursement  in  case  they  exceeded  the  amount  of  the 
invoice,  and,  until  he  has  done  that  which  be  agreed  to  do, 
he  can  not  maintain  an  action. 

No  breach  of  the  contract  of  dissolution  is  shown.  The 
appellee  did  not  bind  himself  to  pay  any  partnership  debts. 
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On  the  contrary,  it  was  the  appellant  himself  that  assumed 
this  burden.     As  the  former  made  no  promise  to  pay  these 
debts,  the  allegation  that  he  did  not  pay  them  shows  no  breach* 
Judgment  affirmed. 


No.  963S. 

Thompson,  Administrator,  et  al.  v.  Edwards,  Trustee. 

Pleadino. — Comj^int  to  Foredoee  Mortgage, — Decedent^  Estates, — The  names 
of  the  parties  to  a  sait,  being  named  in  the  first  paragraph  of  a  com> 
plaint,  need  not  be  repeated  in  subsequent  pafagraphs;  so  that  in  an 
action  to  foreclose  several  mortgages  executed  by  a  decedent,  a  second 
paragraph  of  the  complaint  alleging  that  he  died,  **  leaving  the  widow 
and  heirs  at  law  named  in  the  first  paragraph  of  this  complaint,"  ia 
not  objectionable. 

Trusts.— iSCo/iite  Gma«rued.— Cbnrtifti^ionoZ  I»au?.— Section  2988,  R.  8. 1881, 
requiring  trustees  to  be  residents  of  this  State,  has  no  retrospective  op- 
eration according  to  its  terms,  nor  could  the  Legislature  have  given  it 
such  operation  without  impairing  the  validity  of  contracts  previously 

entered  into. 

CJoNTRACT. — Mortgage, — Ckmfliet  cf  Lnwe, — A  resident  of  this  State  applied 
to  a  resident  of  New  York  for  a  loan.  Notes  and  a  mortgage  on  lands 
here  were  executed  here,  and  the  money  paid  to  the  borrower  here,  some 
of  the  notes  being  payable  in  New  York  and  others  specifying  no  place 
of  payment. 

Hdiy  that  the  contract,  as  to  its  validity,  must  be  tested  by  the  laws  of 
Indiana. 

From  the  DeKalb  Circuit  Court. 

R.  W.  MeBridey  for  appellants. 
C.  A.  0.  MeClellariy  for  appellee. 

NiBLACK,  J. — Suit  by  Jonathan  Edwards,  trustee  of  the 
Equitable  Trust  Company,  of  New  London,  Connecticut, 
against  Francis  E.  Thompson,  as  administrator  of  the  estate 
of  Samuel  H.  Smith,  deceased,  and  twenty-six  other  persons, 
comprising  the  widow  and  heirs  at  law,  and  junior  eVicum- 
brancers  on  the  property,  of  the  said  Samuel  H.  Smith,  to  fore- 
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close  three  mortgages  executed  by  said  Smith  and  his  wife  in 
his  lifetime. 

The  first  mortgage  was  executed  on  the  28th  day  of  Sep- 
tember, 1875,  upon  certain  lands  in  DeKalb  county,  in  this 
State,  to  secure  a  loan  of  $2,000,  for  the  repayment  of  which 
two  bonds,  of  $1,000  each,  bearing  seven  per  cent,  interest, 
with  coupons  attached,  were  also  executed. 

The  second  mortgage  was  executed  on  the  8th  day  of  June, 
1877,  upon  other  lands  in  DeKalb  county,  to  secure  a  second 
loan  of  $4,000,  for  the  repayment  of  which  bonds  bearing 
interest  at  the  rate  of  seven  per  cent.,  and  accompanying  in- 
terest notes,  were  likewise  executed. 

The  third  mortgage  was  executed  on  the  same  day,  and  upon 
the  same  lands  as  the  second  mortgage,  to  secure  the  payment  of 
the  interest  notes  for  the  accruing  interest  on  the  second  loan. 
No  place  of  payment  was  specified  as  to  the  principal  sums 
for  the  repayment  of  which  the  bonds  were  executed,  but  the 
coupons  and  interest  notes  were  made  payable  at  the  office  of 
the  Equitable  Trust  Company  in  the  city  of  New  York. 

The  complaint  was  in  two  paragraphs.  The  first  paragraph 
demanded  the  foreclosure  of  the  first  mortgage,  and  the  second 
the  foreclosure  of  the  second  and  third  mortgages,  for  alleged 
breaches  in  some  of  the  conditions  of.  the  several  mortgages. 
Demurrers  were  overruled  to  both  paragraphs  of  the  com- 
plaint. The  defendants^  other  than  the  junior  encumbrancers^ 
answered : 

First,  In  general  denial. 

Second.  In  abatement  of  the  action,  "  that  Jonathan  Ed- 
wards, trustee  and  plaintifiF  in  this  action,  was  not,  when  said 
action  was  commenced,  nor  is  he  now,  a  resident  of  the  State 
of  Indiana,  but  then  was  and  still  is  a  resident  of  the  State 
of  New  York.^' 

Third.  That  the  contracts  concerning  the  loans,  which  the 
mortgages  were  given  to  secure,  were  made  in  the  State  of 
New  York,  and  at  nine  per  cent,  interest,  and  that  because  a 
greater  rate  of  interest  than  seven  per  cent,  had  been  reserved, 


416  SUPREME  COURT  OF  INDIANA, 

Thompson,  AdminiHtrator,  et  al,  v,  Exlwards,  Trustee. 

such  contracts  were  usurious  and  void,  setting  out  a  copy  of 
the  statute  of  New  York  on  the  subject  of  interest  and  asury. 

Fourth,  Setting  up  in  a  different  form  substantially  the 
same  defence  made  by  the  third  paragraph. 

A  demurrer  was  sustained  to  the  second  paragraph  of  the 
answer^  and  issue  was  joined  on  the  third  and  fourth  para- 
graphs. The  court  tried  the  cause,  and  made  a  general  find- 
ing for  the  plaintiff.  A  new  trial  was  refused,  and  a  decree 
of  foreclosure  entered  upon  all  the  mortgages. 

Questions  are  made  here : 

First  Upon  the  overruling  of  the  demurrer  to  the  second 
paragraph  of  the  complaint. 

Second,  Upon  the  sustaining  of  the  demurrer  to  the  second 
paragraph  of  the  answer. 

Third,  Upon  the  refusal  of  the  court  to  grant  a  new  trial. 

The  complaint,  in  its  title,  gave  the  names  of  all  the  parties, 
plaintiffs  as  well  as  defendants,  in  full. 

The  first  paragraph,  after  setting  out  the  execution  of  bonds, 
coupons  and  mortgages  upon  which  it  relied  as  a  cause  of  ac- 
tion, averred  that  the  mortgagor,  Samuel  H.  Smith,  had  died 
intestate,  leaving  certain  of  the  defendants,  particularly  nam- 
ing them,  as  his  widow  and  only  heirs  at  law. 

The  second  paragraph,  after  setting  out  in  like  manner  the 
bonds,  notes  and  mortgages  upon  which  it  was  based,  averred 
that  the  said  Samuel  H.  Smith  had  "  died  intestate,  leaving 
the  widow  and  heirs  at  law  named  in  the  first  paragraph  of 
this  complain t.'^ 

The  appellants,  who  comprise  the  widow  and  heirs  and  ad- 
ministrator of  the  decedent,.Smith,  claim  that  the  second  para- 
graph of  the  complaint  was  bad  upon  demurrer,  because  it  did 
not  repeat  the  names  of  the  widow  and  heirs  referred  to  as 
above  by  it,  upon  the  ground  that  each  paragraph  of  a  plead- 
ing must  be  suflPcient  of  itself,  and  can  not  be  aided  by  the 
averments  of  another  paragraph.     Smith  v.  LiUley  67  Ind.  649. 

The  rule,  that  each  paragraph  of  a  complaint  must  within 
itself  contain  a  good  cause  of  action,  is  in  every  way  a  proper 
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rule^  and  one  well  recognized  by  the  authorities^  but  it  does 
not  go  to  the  extent  of  requiring  the  repetition  of  the  names  of 
parties  which  have  been  previously  given  in  full,  either  in  the 
title  of  the  cause  or  in  some  preceding  paragraph ;  nor  does  it 
apply  to  cases  where  one  paragraph  refers  to  another  for  the 
purpose  of  the  mere  identification  of  some  person  or  thing 
which  is  common  to  both  paragraphs.  Ixmry  v.  DuUon,  28 
Ind.  473. 

If  some  uncertainty  shall  arise  for  want  of  such  a  repetition 
or  by  reason  of  such  a  reference  being  defectively  made,  the 
defect  is  not  one  of  substance,  but  is  of  a  character  which  can 
be  easily  remedied  by  having  the  attention  of  the  court  prop- 
erly called  to  it  for  that  purpose.  Any  less  liberal  construc- 
tion of  the  rule,  stated  and  recognized  as  above,  would  require 
the  filing  of  a  separate  copy  of  every  instrument  in  writing 
sued  on,  with  each  paragraph  of  the  complaint.  We  think 
that,  under  the  circumstances  as  they  were  made  to  appear 
by  the  whole  pleading,  the  court  did  not  err  in  overruling 
the  demurrer  to  the  second  paragraph  of  the  complaint. 

By  an  act  relating  to  "  trusts  and  powers,"  approved  March 
29th,  1879,  Acts  1879,  Special  Session,  p.  226,  it  is  provided 
that,  "after  the  taking  eflFect  of  this  act,  it  shall  be  unlawful 
for  any  person,  association  or  corporation  to  nominate  or  ap- 
point any  person  a  trustee  in  any  deed,  mortgage  or  other  in- 
strument in  writing,  except  wills,  for  any  purpose  whatever, 
who  shall  not  be  at  the  time  a  bona  fide  resident  of  the  State, 
of  Indiana,  and  it  shall  be  unlawful  for  any  person  who  is  not 
a  bona  fide  resident  of  the  State,  to  act  as  such  trustee." 

The  appellants  also  claim  that,  upon  the  passage  of  this  act, 
the  appellee  became  incapable  of  acting  longer  as  trustee  un- 
der the  mortgages  in  suit,  and  that  hence  the  second  paragraph 
of  their  answer  ought  to  have  been  held  sufficient  as  an  an- 
«wer  in  abatement.  Waiving  all  discussion  as  to  the  power 
of  the  Legislature  to  enact  such  a  statute  as  applicable  to 
trustees  to  be  thereafter  appointed,  it  is  manifest,  from  a  most 
Vol.  85.-27 
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casual  reading,  that  the  act  in  question  was  not  intended  to 
have  any  retrospective  effect,  or  to  in  any  manner  impose 
disabilities  upon  trustees  already  appointed.  Such  an  effect 
could  not  be  given  to  it,  whatever  its  particular  phraseology 
might  have  been,  without  impairing  the  obligation  of  con- 
tracts previously  entered  into,  and  the  States  are  inhibitcnl 
from  enacting  any  law  which  would  work  such  a  result.  U. 
S.  Constitution,  Article  1,  sec.  10.  There  was  consequently 
no  error  in  sustaining  the  demurrer  to  the  second  paragraph 
of  the  answer. 

It  was  made  to  appear  by  the  evidence  that  on  or  about  the 
3d  day  of  September,  1875,  the  decedent.  Smith,  forwarded  to 
the  Equitable  Trust  Company,  doing  business  in  the  city  of 
New  York,  through  Coombs,  Morris  &  Bell,  practicing  attor- 
neys of  the  city  of  Fort  Wayne  in  this  State;  an  application  for 
a  loan  of  $2,500  for  five  years,  at  nine  per  cent,  interest,  offering 
to  secure  the  desired  loan  by  a  first  mortgage  on  the  real  estate 
in  DeKalb  county  described  in  the  mortgage  afterwards  first 
executed  by  him,  and  representing  himself  to  be  domiciled 
in  the  State  of  Indiana,  and  to  be  residing  on  said  real  es- 
tate ;  that  the  said  Smith  also  represented  that  he  wished  to 
obtain  said  loan  to  enable  him  to  remove  encumbrances  from 
said  real  estate,  and  to  make  improvements  thereon ;  that  the 
trust  company  examined  the  application  thus  made  at  its  place 
of  business  in  the  city  of  New  York,  and  on  the  21st  day  of 
September,  1875,  informed  Coombs,  Morris  &  Bell,  by  a  letter 
addressed  to  them  at  Fort  Wayne,  that  it  would  loan  Smith 
$2,000  upon  his  application,  to  date  from  the  first  of  May 
previous,  upon  two  bonds  of  $1,000  each,  at  nine  per  cent, 
interest,  two  per  cent,  in  advance,  to  be  deducted  from  the 
sum  loaned,  and  seven  per  cent,  semi-annually  as  per  cou- 
pons to  be  attached  to  the  bonds,  upon  its  being  made  to  ap- 
pear to  said  Coombs,  Morris  &  Bell  that  the  real  estate  was 
free  from  encumbrances  and  that  the  title  thereto  was  perfect, 
to  all  of  which  Suiilli  assented ;  that  Coombs,  Morris  &  Bell 
thereupon,  at  their  office  in  the  city  of  Fort  Wayne,  exam- 
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ined  the  title  to  said  real  estate  and  found  it  complete  except 
as  to  certain  encumbrances  which  Smith  was  to  pay  out  of 
the  proceeds  of  his  loan ;  that  afterwards,  on  the  28th  day  of 
September,  1875,  Smith  executed  the  bonds,  coupons  and 
mortgage  described  in  the  first  paragraph  of  the  complaint, 
and  delivered  them  to  Coombs,  Morris  &  Bell,  who  forwarded 
them  to  the  appellee  in  the  city  of  New  York,  and  who  at 
Fort  Wayne,  pursuant  to  the  previous  order  and  direction  of 
the  Equitable  Trust  Company,  drew  their  draft  on  that  com- 
pany at  the  city  of  Xew  York  in  favor  of  Smith  for  the  sum 
of  $2,000,  less  the  discount  of  two  per  cent,  interest  thereon ; 
that  on  the  same  day  Coombs,  Morris  &  Bell,  upon  the  en- 
dorsement of  Smith,  procured  said  draft  to  be  discounted  at 
its  face  at  the  Hamilton  Bank  in  the  city  of  Fort  Wayne, 
and  placed  the  proceeds  on  their  books  to  the  credit  of  Smith, 
to  whom  they  accounted  for  the  full  amount  within  a  few 
days  thereafter,  first  paying  the  encumbrances  on  the  mort- 
gaged real  estate,  which  were  to  be  discharged  out  of  the 
proceeds  of  said  loan  ;  that  the  draft  was  thereafter,  upon  the 
receipt  of  the  bonds,  coupons  and  mortgage,  and  in  due  time, 
paid  by  the  trust  company ;  that  Smith,  at  the  time  of  his  ap- 
plication, and  before  and  afterwards,  resided  on  the  land  in- 
cluded in  the  mortgage,  and  that  the  net  proceeds  of  the  loan, 
were  principally,  if  not  entirely,  expended  on  that  land. 

It  was  further  made  to  appear  by  the  evidence  that  the  de- 
cedent,Smith,  in  June,  1877,  through  the  agency  and  interven- 
tion of  Coombs,  Morris  &  Bell,  obtained  a  second  loan  from 
the  Equitable  Trust  Company  for  the  sum  of  $4,000  on  the 
bonds,  interest,  notes  and  mortgages  referred  to  and  described 
in  the  second  paragraph  of  the  complaint,  and  that  such  loan 
was  made  upon  proceedings  substantially  similar  to  those* 
which  resulted  in  the  consummation  of  the  first  loan ;  that 
at  the  time  he  obtained  this  second  loan  Smith  still  resided 
in  DeKalb  county,  and  that  said  loan  was  obtained  ostensi- 
bly to  discharge  an  existing  mortgage  upon  the  mortgaged 
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lands^  which  were  also  situate  in  said  county  of  DeKalb^  and 
to  erect  another  barn  thereon. 

The  appellants  further  claim^  that  the  legal  inference  from 
the  fects  disclosed  by  the  evidence  is,  that  the  loans  were  made, 
and  all  contracts  concerning  the  same  constructively  exe- 
cuted, in  the  State  of  New  York,  and  that  such  contracts 
thereby  became  what  they  denominate  New  York  contracts, 
that  is  to  say,  contracts  made  with  reference  to  the  laws  of 
New  York,  and  hence  usurious  and  void,  because  a  greater 
rate  of  interest  than  seven  per  cent,  was  reserved ;  that,  con- 
sequently, the  finding  of  the  court  was  not  sustained  by  the 
evidence,  and  a  new  trial  ought  to  have  been  granted. 

It  is  often  difficult  to  determine  by  what  law  a  contract 
ought  to  be  governed,  which  has  been  entered  into  in  one 
State  and  is  to  be  performed  either  in  whole  or  in  part  in  An- 
other State,  or  where  the  contracting  parties  reside  in  dif- 
ferent States ;  and,  as  bearing  upon  that  general  subject,  there 
is  a  palpable  conflict  between  many  of  the  decided  cases  as 
well  as  between  some  authors  who  have  written  upon  it.  In 
construing  such  contracts  with  reference  to  the  law  which  is 
to  govern  them,  we  are  to  look  mainly  to  the  real  intentions 
of  the  parties,  and  to  their  acts  expressive  of  such  intentions. 

The  general  rule  is,  that  where  interest  is  to  be  paid  on  a 
contract,  either  expressly  or  impliedly,  it  must  be  paid  ac- 
cording to  the  law  of  the  place  at  which  the  contract  is  to  be 
performed.  But  the  question  of  the  greatest  difficulty  often 
is  to  ascertain  where,  under  all  the  circumstances,  the  con- 
tract is  to  be  performed,  having  reference  to  the  principal  ob- 
ject which  the  parties  had  in  view  in  entering  into  it. 

The  question  whether  a  contract  is  usurious  does  not  de- 
pend upon  the  rate  of  interest  allowed,  but  upon  the  validity  of 
the  interest  stipulated  for  by  the  contract  in  the  country 
in  which  it  is  made  and  is  to  be  executed.  Story  Conflict  of 
Laws,  sections  291,  292,  293. 

Rorer  on  Inter-State  I^w,  at  page  48,  states  the  rule  to  be 
that  "A  note  made  in  one  State,  at  a  rate  of  interest  lawful  in 
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that  State,  and  .secured  by  a  mortgage  lien  on  lands  situated  in 
such  State,  and  which  instruments  were  for  money  loaned  by 
a  citizen  of  a  different  State,  and  were  delivered  to  him  in 
such  other  State  where  the  contract  of  loan  was  agreed  to,  was 
held  to  be  legal  and  enforceable  in  the  courts  of  the  State  where 
the  land  was  situate,  and  where  the  debtor  resided  at  the  time 
of  making  the  contract,  as  also  of  enforcing  the  same,  although 
such  instruments  called  for  a  greater  interest  than  allowed  by 
law  in  the  Stste  where  the  contract  was  agreed  on  and  the  in- 
struments were  delivered,  and  although  in  such  latter  State  a 
forfeiture  of  the  debt  is  incurred  for  usury.  The  ruling  was 
that  the  whole  transaction  had  reference  to  the  laws  of  the 
State  where  the  land  was  situate,  the  debtor  resided,  and  the 
instruments  were  made,  although  the  latter  were  delivered 
elsewhere,  as  above  stated,  and  notwithstanding,  also,  that 
the  notes  were  made  payable  in  a  still  different  State  than 
that  wherein  they  vrere  made  or  delivered,  or  wherein  either 
party  resided.  Thus,  a  note,  and  mortgage  made  in  Michigan  to 
secure  the  same,  on  real  proj)erty  therein  situated,  calling  for  in- 
terest at  ten  per  centum  per  annum,  a  rate  of  interest  legal  in 
Michigan,  is  binding  and  valid,  although  the  note  be  payable 
in  New  York,  where  such  interest  is  usurious.  Such  a  con- 
tract is  a  Michigan  and  not  a  New  York  contract,  and  is 
therefore  governed  by  the  laws  of  Michigan  as  to  its  validity.^' 

The  rule  thus  stated  by  Rorer  is  a  mere  synopsis  of  some 
leading  cases  on  the  subject  to  which  it  has  reference,  and  ap- 
pears to  us  to  be  one  not  only  founded  in  reason  and  in  jus- 
tice, but  supported  by  the  evident  weight  of  authority. 

Applying  the  principles  announced  as  above  to  the  case  at 
bar,  we  think  the  plain  inference  from  the  evidence  is  that 
the  bonds,  coupons,  interest  notes  and  mortgages  in  judgment 
were  executed  within  this  State,  and  with  reference  to  the 
laws  of  this  State,  thus  making  them  in  every  essential  re- 
spect Indiana  contracts,  and  that,  consequently,  the  usury 
laws  of  New  York  had  no  application  as  a  defence  to  this 
suit.     Wharton  Conflict  of  Laws,  sees.  508,  509,  510 ;  Arnold 
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V.  Potter f  22  Iowa,  194 ;  Chapman  v.  Robertnon,  6  Paige,  627 ; 
Pine  V.  Smith,  11  Gray,  38  ;  Banky  etc.,  v.  Lewin,  45  Barb.  340 ; 
Levi/  V.  Levi/ J  78  Pa.  St.  007  (Li  -cxii-.  ii,  35)  ;  Fitch  v.  PeTner,  1 
Biss.  337  ;  Philadelphia  Loan  Company  v.  Towner,  13  Conn.  249. 
The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 


No.  8508. 

Cox  ET  AL.  V.  Stout,  Administrator. 

• 

Judge. — Pbtiponement  qf  Trial. — Practice. — Objection  to  the  action  of  the 
court  in  setting  down  a  cause  for  immediate  trial  before  a  judge  specially 
appointed  to  try  the  cause  is  not  available  in  the  Supreme  Court  unless 
the  grounds  of  objection  are  shown  by  bill  of  exceptions. 

Practice. — Continvxince. — There  is  no  error  in  OYerruling  a  motion  for  de- 
lay of  a  cause,  when  no  reason  for  delay  is  shown.. 

Judgment. —  Decedents^  Fj»iates. --An  application  to  enforce  a  judgment 
against  a  decedent's  estate,  made  under  section  621,  R.  S.  1881,  can  not  be 
objected  to  by  the  tenant  of  real  estate  against  which  the  judgment  is 
sought  to  be  enforced  on  the  ground  that  it  fails  to  show  whether  or  not 
there  were  assets  in  the  hands  of  the  administrator. 

Evidence. — Record  Reitistated. — Where  the  record  of  a  judgment,  which  has 
been  destroyed,  has  been  reinstated,  it  is  admissible  to  prove  the  judg- 
ment, without  producing  also  the  pleadings. 

Same. — Judgment. — Injunction. — In  ;in  application  to  enforce  a  judgment 
under  section  621,  R.  S.  1881,  it  i*not  error  to  put  in  evidence  a  record 
showing  that  there  had  been  an  injunction  restraining  the  sale  on  exe- 
cution of  lands  to  satisfy  the  judgment. 

Supreme  Court. — Piwctijce. — is'jror.— Tliat  a  demurrer  has  been  sustained 
to  the  answer  of  2  defendant  who  does  not  appeal,  can  not  be  available 
error  to  another  defendant  who  does  appeal. 

Same. — An  error  which  does  not  seem  to  have  injured  a  defendant  who 
appeals,  there  being  others  who  do  not  appeal,  is  not  available. 

Evidence. — Practice. — Where  evidence  has  been  admitted  without  objec- 
tion, or  without  any  ground  of  objection  having  been  stated  in  the  court 
below,  no  question  can  be  made  upon  it  in  the  Supreme  Court. 

Same. — An  objection  to  evidence,  that  "  it  is  inadmissible  and  incompe- 
tent," is  too  indefinite  to  present  any  question. 

From  the  Orange  Circuit  Court. 
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J.  Baker  and  W.  W,  >(peacery  for'  ap{)ollauts. 
J,  H,  JStotsenburr/,  for  appellee. 

Black,  C. — Leonidas  Stout,  admiuistrator  of  the  estate  of 
Eliza  Bowles,  deceased,  brought  this  proceeding,  and  on  the 
5th  of  December,  1878,  filed  his  amended  complaint  against 
James  F.  Stacker,  administrator  of  the  estate  of  William  A. 
A.  Bowles,  deceased,  Julia  Bowles,  his  widow,  William  A. 
Dill  and  Mary  M.  Dill,  grandchildren  of  said  W^illiam  A. 
Bowles,  deceased,  Nancy  Cox  and  her  husband,  Joseph  Cox, 
and  Samuel  Ryan,  alleging,  in  substance,  that  said  Eliza  Bowles 
in  her  lifetime,  being  the  wife  of  said  W^illiam  A.  Bowles,  in- 
stituted in  the  court  below  an  action  against  her  said  husband 
for  a  divorce  and  alimony,  and  on  the  7th  of  December,  1868, 
in  said  action,  a  judgment  was  rendered  in  her  favor  for  a  di- 
vorce, and  for  alimony  in  the  sum  of  $25,000,  and  for  costs ; 
that  on  the  18th  of  February,  1870,  said  Eliza  died  intestate, 
isaid  judgment  remaining  wholly  unpaid;  that  afterwards  said 
Leonidas  Stout  was  appointed  administrator  of  her  estate,  and 
qualified  as  such;  that  afterwards,  said  judgment  remaining 
wholly  unpaid,  the  entire  files,  papers,  pleadings,  and  all  the 
record  of  the  orders  of  said  court  in  said  cause,  and  of  the 
judgment  and  decree  of  said  court  therein  in  favor  of  said 
Eliza  Bowles  and  against  said  William  A.  Bowles,  were  fel- 
oniously destroyed  and  stolen  by  some  unknown  person  in 
and  from  the  clerk's  office  of  said  court ;  that  afterward  said 
administrator  of  the  estate  of  said  Eliza,  upon  motion  and 
notice  to  said  William  A.  Bowles,  procured  said  judgment  to 
be  reinstated  of  record  in  said  court,  on  the  7th  of  December, 
1870,  and  a  copy  of  the  entry  of  final  judgment  is  made  part 
of  the  complaint ;  that  at  the  date  of  the  rendition  of  said 
judgment  said  William  A.  Bowles  was  the  owner  in  fee  sim- 
ple of  certain  parcels  of  real  estate  in  said  county  of  Orange, 
and  said  parcels  are  described,  being  in  all  forty-three  par- 
cels ;  that  said  judgment,  at  the  date  thereof,  became  and  had 
since  remained  a  lieu  upon  all  said  real  estate ;  that  after  the 
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rendition  of  said  judgment  said  William  A.  Bowles  married 
the  defendant  Julia  Bowles,  and  thereafter,  on  the  23d  of 
March,  1873,  he  died  intestate,  leaving  said  Julia  his  widow, 
by  whom  he  had  no  issue,  and  leaving  as  his  only  heirs  the 
defendants  William  A.  Dill  and  Mary  M.  Dill,  who  were  his 
grandchildren,  being  the  children  of  his  deceased  daughter; 
that  afterward,  on  the  28th  of  April,  1873,  letters  of  admin- 
istration upon  his  estate  were  granted  in  said  court  to  Julia 
Bowles  and  Joseph  Cox,  who  were  afterward,  on  the  27th  of 
November,  1874,  removed  by  said  court  from  said  trust,  and 
on  that  day  the  defendant  James  F.  Stuckef  was  by  said  court 
appointed  administrator  de  bonis  non  of  the  estate  of  said  Wil- 
liam A.  Bowles,  deceased ;  that  said  Stucker  qualified  and  gave 
bond  as  such  administrator,  and  had  ever  since  been  and  still 
was  the  administrator  of  said  estate ;  that  said  judgment  in 
favor  of  said  Eliza  Bowles  for  alimony,  principal,  interest 
and  costs,  remained  due  and  wholly  unpaid,  and  there  re- 
mained due  thereon  $41,000;  that  said  real  estate  descended 
to  said  widow  and  grandchildren,  subject  to  the  lien  of  said 
judgment,  and  said  lien  w&s  still  upon  all  said  lands;  that 
the  plaintiff  was  restrained  from  levying  upon  or  selling  any 
property  upon  said  judgment  for  fiflx^cn  months  by  reason  of 
the  death  of  said  William  A.  Bowles,  during  which  time  (un- 
til one  year  after  the  taking  out  of  letters  of  administration 
upon  his  estate)  the  plaintiff  could  not  proceed ;  that  the  de- 
fendants Nancy  Cox  and  Joseph  Cox  claimed  some  interest  in 
and  to  some  portion  of  said  real  estate,  but  what  interest  and 
what  part  plaintiff  was  unaware;  that  whatever  interest  they 
or  either  of  theift  had,  it  was  subject  to  the  lien  of  said  judg- 
ment; that  the  defendant  Samuel  Ryan  also  claimed  some  in- 
terest in  some  part  of  said  real  estate. 

Prayer  that  all  said  defendants  might  be  summoned  to  show 
cause  why  the  amount  due  on  said  judgment  should  not  be 
enforced  against  said  lands  in  their  hands  respectively,  that 
the  plaintiff  might  be  allowed  to  issue  an  execution  upon  said 
judgment  and  levy  the  same  upon  and  sell  said  real  estate 
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thereon,  or  so  much  thereof  as  might  be  necessary,  and  for 
all  other  and  proper  relief. 

The  complaint  was  verified  by  the  affidavit  of  one  of  the 
plaintiff's  attorneys. 

The  term  of  office  of  Hon.  Eliphalet  D.  Pearson,  judge  of 
the  Orange  Circuit  Court,  expired  on  the  2d  of  October,  1879, 
said  cause  not  having  been  disposed  of  because  of  a  change  of 
judge  granted  on  affidavit  of  one  of  the  defendants,  and  the 
fiiilure  of  other  judges,  appointed  at  different  times,  to  attend. 
Hon.  Francis  Wilson,  who  became  the  successor  in  office 
of  Judge  Pearson,  and  entered  upon  his  duties  as  judge  of 
said  court  on  the  day  last  mentioned,  was  disqualified  from 
acting  as  judge  in  this  cause,  by  reason  of  his  having  been 
an  attorney  therein.  On  the  23d  of  October,  1879,  he  ap- 
pointed Hon.  Samuel  E.  Perkins,  then  a  judge  of  this  court, 
to  try  said  cause,  and,  over  the  objection  of  the  defendants,  it 
was  set  down  before  him  at  that  term,  for  the  making  of  issues 
and  trial  as  it  stood  upon  the  docket.  The  same  day  Judge 
Perkins  appeared  and  took  the  bench  and  called  said  cause. 
The  defendants  objected  to  proceeding  in  any  way  at  that  time 
before  said  judge.  The  objection  having  been  overruled,  they 
demurred  to  the  complaint  for  want  of  sufficient  facts.  The 
demurrer  was  overruled. 

Issues  having  been  made,  they  were  tried  by  the  court. 
The  finding  was  in  favor  of  the  plaintiff.  The  defendants 
moved  for  a  new  trial.  The  motion  was  overruled,  and  judg- 
ment 'was  rendered  that  said  judgment  for  alimony  be  re- 
newed and  enforced  as  against  the  interest  of  said  William  A. 
Bowles  in  said  real  estate  and  as  against  his  estate  in  the  hands 
of  the  defendants  respectively,  and  his  said  administrator  was 
ordered  to  pay  any  money  in  his  hands  belonging  to  said  estate 
to  the  plaintiff  upon  said  judgment  within  thirty  days ;  and  it 
was  adjudged  that  if  said  judgment  were  not  paid  within  thirty 
days,  the  plaintiff  should  have  execution  thereon,  with  a  copy 
of  this  order,  upon  which  judgment  and  order  it  should  be  the 
duty  of  the  sheriff'  to  sell  said  real  estate,  etc. 
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The  defendants  appealed  to  this  court,  except  said  Stuckei^ 
administrator,  who  declined  to  join  in  the  appeal,  of  which 
he  has  been  notified.  In  this  court,  all  the  appellants,  except 
Joseph  Cox  and  Xancy  Cox,  have  formally  dismissed  their  ap- 
peal, and  said  Joseph  Cox  and  wife  alone  remain  as  appellants. 

The  following  are  the  alleged  errors  assigned ; 

"  1.  The  court  erred  in  setting  down  said  cause  for  imme- 
diate trial  before  Hon.  S.  E.  Perkins,  over  tlie  objection  of 
the  defendants. 

"  2.  The  court  erred  in  overruling  the  demurrer  of  the  de- 
fendants to  the  plaintiff's  affidavit  or  complaint. 

"  3.  The  court  erred  in  requiring  the  defendants  to  pro- 
ceed with  the  trial  of  said  cause  immediately  after  the  ap- 
pointment of  said  Samuel  E.  Perkins  to  try  said  cause,  over 
the  objection  of  the  defendants. 

"  4.  The  court  erred  in  sustaining  the  demurrer  to  the 
fourth  paragraph  of  the  answer  of  the  defendants  William 
A.  Dill  and  Mary  M.  Dill. 

"  5.  The  court  erred  in  overruling  the  plaintiff's  motion  for 
a  new  trial.^' 

The  grounds  of  objection  to  the  action  of  the  court  in  set- 
ting down  the  cause  before  Hon.  Samuel  E.  Perkins  are  not 
shown  by  bill  of  exceptions.  Therefore,  whether  such  action 
of  the  court  as  that  mentioned  in  the  first  specification  can  be 
thus  assigned  as  error,  or  should  be  made  a  caiise  in  a  motion 
for  a  new  trial  and  brought  to  the  attention  of  this  court  by 
assigning  the  overruling  of  that  motion  as  error,  the  objection 
to  the  order  can  not  be  considered. 

The  objection  made  before  Judge  Perkins,  to  which  the 
third  specification  in  the  assignment  of  errors  relates,  was,  as 
shown  by  the  bill  of  exceptions,  an  objection,  not  to  his  au- 
thority, but  to  proceeding  in  the  cause  at  that  time.  It  was 
not  shown  or  claimed  that  the  defendants  were  unprepared  in 
any  respect,  or  that  they  could  or  would  be  better  prepared  at 
any  future  time,  or  that  they  would  be  in  any  way  injured  by 
proceeding  to  complete  the  issues  and  try  the  cause  without 
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further  delay.  The  objection  amounted  merely  to  an  appli- 
cation for  delay,  without  any  attempt  to  show  need  of  delay. 
Therefore,  if  the  refusal  of  a  postponement  may  properly  be 
assigned  as  error  independently,  it  does  not  appear  that  the 
appellants  were  injured,  or  that  the  court  erred. 

Section  642  of  the  code  of  1852  provided,  as  does  section 
621,  R.  S.  1881,  that  "  In  case  of  the  death  of  any  judgment 
debtor,  the  heirs,  devisees,  or  legatees  of  such  debtor,  or  the 
tenant  of  real  property  owned  by  him  and  affected  by  the 
judgment,  and  the  personal  representatives  of  the  decedent, 
may,  after  the  expiration  of  one  year  from  the  time  of  grant- 
ing letters  testamentary  or  of  administration  upon  the  estate 
of  the  decedent,  be  summoned  to  show  cause  why  the  judg- 
ment should  not  be  enforced  against  the  estate  of  the  judgment 
debtor  in  their  hands  respectively.'^ 

Section  64f3  of  the  code  of  1852  provided,  as  does  section 
^22,  R.  S.  1881,  that  "The  judgment  creditor,  his  represent- 
atives or  attorney,  shall  file  an  affidavit  that  the  judgment  has 
not  been  satisfied,  to  his  knowledge,  or  information  and  be- 
lief, and  shall  specify  tho  amount  due  thereon,  and  the  prop- 
erty sought  to  be  charged." 

By  the  provisions  of  section  527  of  the  code  of  1 852,  which 
are  the  same  as  those  of  section  608,  R.  S.  1881,  the  judgment 
mentioned  in  the  complaint  would  be  a  lien  upon  real  estate 
and  chattels  real,  liable  to  execution  thereunder  in  the  county 
of  Orange,  where  the  judgment  was  rendered,  for  ten  years 
after  the  rendition  thereof,  and  no  longer,  exclusive  of  the 
time  during  which  the  plaintiff  might  be  restrained  from  pro- 
ceeding thereon  by  any  appeal  or  injunction,  or  by  the  death  of 
the  defendant,  or  by  agreement  of  the  parties  entered  of  record. 

The  only  objection  made  in  argument  under  the  second  as- 
signment of  error  is  that  the  verified  complaint  or  affidavit 
upon  which  the  summons  to  show  cause  was  issued  does 
not  allege  that  the  administrator  of  the  estate  of  William  A. 
Bowles,  deceased,  had  any  personal  assets  in  his  hands  which 
should  be  applied  to  the  payment  of  the  judgment  before  the 
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lands  should  be  subjected  to  execution,  or  that  he  had  no  as- 
sets, or  that  he  had  assets  which  were  insufficient  to  pay  said 
judgment. 

A  party  summoned  is  to  show  cause  why  the  judgment 
should  not  be  enforced  against  the  property  in  his  hands.  If 
it  is  sought  to  charge  any  specific  property,  it  should  be  desig- 
nated. If  the  judgment  ought  not  to  be  enforced  against  prop- 
erty in  the  hands  of  one  of  the  defendants  because  it  ought  to 
be  paid  with  assets  primarily  liable  in  the  hands  of  another 
person,  this  would  seem  to  be  proper  matter  for  such  defend- 
ant's answer. 

Though,  in  pursuance  of  the  words  of  the  statute,  the  per- 
sonal representative  be  summoned,  if  he  in  fact  have  no  assets 
it  could  make  no  difference  to  other  defendants  that  this  fact 
was  not  alleged  in  the  affidavit,  and  if  he  have  assets  which 
should  be  applied  on  the  judgment,  such  application  would 
lessen  the  burden  of  the  other  defendants,  and,  therefore,  would 
be  matter  of  defence  for  them;  and  his  possession  of  such 
assets  would  not  seem  to  lie  more  in  the  knowledge  of  the 
plaintiff,  whose  averments  must  be  made  under  oath,  than  in 
that  of  the  tenant  of  real  property. 

Whether  in  such  a  case  it  is  always  necessary  to  make  the 
personal  representative  a  party,  or  whether  a  demtirrer  of  the 
personal  representative  would  lie  for  failure  of  the  affidavit 
to  specify  assets  in  his  hands,  we  need  not  say.  The  statute 
requires  that  the  affidavit  shall  specify  the  property  sought 
to  be  charged,  and  the  verified  complaint  was  not  bad  as 
against  defendants  claiming  an  interest  in  8pecifi(id  property 
sought  to  be  charged,  because  it  did  not  allege  that  another 
defendant,  the  administrator  of  the  estate  of  the  judgment 
defendant,  had  assets  in  his  hands,  or  the  contrary.  The  com- 
plaint was  sufficient  to  require  appellants  to  show  cause. 

If  there  was  any  error  in  sustaining  the  demurrer  to  the 
separate  answer  of  William  A.  Dill  and  Mary  M.  Dill,  as  to 
which  we  have  not  examined,  they  now  acquiesce  in  the  ac- 
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tion  of  the  courts  and  it  could  not  avail  the  appellants  Oox 
and  Cox. 

It  is  suggested  by  counsel  that  we  should  disregard  the  last 
specification  of  the  assignment  of  errors,  because  the  motion 
for  a  new  trial  is  therein  referred  to  as  the  plaintiffs^  motion. 
It  seems  to  have  been  intended  to  thus  designate  the  plaintifiFs 
in  error,  though  in  other  specifications  the  word  "  defendants^' 
is  used  to  designate  the  same  parties.  We  have  examined  the 
causes  stated  in  the  motion,  and  we  have  found  no  error. 

The  only  reason  urged  by  counsel  why  the  finding  was  not 
sustained  by  sufficient  evidence,  or  was  contrary  to  law,  is, 
that  "to  several  of  the  tracts  of  land  that  the  court  finds  that 
Bowles  died  seized  of,  there  is  no  evidence  whatever  that 
Bowles  owned  them." 

The  court  found  that  Bowles  died  seized  of  forty-three  tracts 
of  land  in  said  county.  The  evidence  covers  about  two  hun- 
dred and  seventy  pages  of  the  record.  It  would  seem  that 
counsel  should  at  least  have  designated  the  tracts  as  to  which 
they  suppose  the  evidence  to  have  been  insufficient.  It  is  not 
intimated  that  any  of  the  tracts  so  referred  to  in  argument 
were  those  in  which  appellants  claimed  an  interest,  and  it  could 
not  harm  them  if  other  real  estate,  which  Bowles  did  not  own, 
was  found  to  be  subject  to  the  judgment. 

The  other  causes  stated  in  the  motion  for  a  new  trial  re- 
lated to  the  admission  of  evidence.  It  is  claimed  that  there 
was  error  in  admitting  in  evidence  the  record  of  the  cause 
wherein  the  record  of  the  judgment  foi:  alimony  was  restored. 

The  objection  to  this  evidence  stated  in  the  court  below 
was,  that  the  pleadings  in  the  original  action  were  not  shown 
thereby.  It  was  not  necessary  or  proper  for  the  court,  in  re- 
instating the  judgment,  to  reinstate  ftie  pleadings  or  to  perpet- 
uate the  evidence  of  their  existence  or  contents.  Spears  v. 
Worky  29  Ind.  502.  But  the  reinstated  judgment  had  the  same 
force  and  effect  that  the  original  judgment  would  have  had  if 
its  record  had  not  been  destroyed.  1  R.  S.  1876,  p.  766,  sec.  22. 
An  execution  might  have  been  issued  upon  it  before  the  death 
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of  the  judgment  defendant,  and  within  ten  years  after  its  origi- 
nal rendition ;  and  after  his  death  there  might  be  a  revivor  of 
the  judgment,  so  that  execution  could  be  issued  upon  it  with- 
out proof  of  the  pleadings  in  the  original  action.  It  was  not 
improper  to  prove  the  existence  of  the  judgment  as  alleged  in 
the  complaint. 

It  is  next  insisted  that  the  court  erred  in  admitting  the 
record  of  a  cause  in  which  the  appellee  and  the  sheriff  were 
enjoined  from  selling  certain  lands  mentioned  in  the  verified 
complaint  in  this  proceedings  under  an  execution  issued  on 
said  judgment  for  alimony. 

By  this  evidence,  one  of  the  grounds  provided  by  the  stat- 
ute for  an  extension  of  the  period  of  the  lien  of  the  judg- 
ment was  shown,  and  there  was  no  error  in  its  admission. 

It  is  also  claimed  that  there  was  error  in  the  admission  of 
the  records  of  two  other  actions.  But,  as  to  one,  it  does  not 
appear  that  there  was  any  objection  made  in  the  court  below, 
and,  as  to  the  other,  it  is  not  shown  that  any  ground  of  ob- 
jection was  stat<?d  to  the  court. 

It  was  assigned  as  a  cause  in  the  motion  for  a  new  trial, 
that  the  court  erred  in  admitting  Stout's  evidence.  The  rec- 
ord shows  that  the  appellee  was  "  examined  as  a  witness/'  but 
does  not  show  that  he  was  introduced  by  either  party,  or  by 
whom  he  was  examined.  No  ground  of  objection  to  his  be- 
ing examined  or  to  his  testimony,  or  any  part  thereof,  ap- 
pears to  have  been  stated. 

The  only  other  ground  stat<^d  in  the  motion  was  the  admis- 
sion in  evidence  of  an  inventory.  Stucker,  the  administrator 
of  the  estate  of  William  A.  Bowles,  deceased,  testified  that, 
after  his  appointment  as  such  administrator,  he  made  an  in- 
ventory of  the  real  estatJfe  of  said  decedent,  had  it  appraised, 
and  returned  the  inventory  to  the  clcrk^s  office ;  and  that  the 
land  described  therein  was  the  same  land  as  that  described  in 
the  complaint  herein.  The  plaintiff  was  then  permitted  to 
introduce  this  inventory  in  evidence.     The  objection  made 
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thereto  was  that  it  was  inadmissible  and  incompetent.  This 
was  not  a  statement  of  any  ground  of  objection  to  the  evi- 
dence. Pauley  v.  Sutherland,  54  Ind.  339,  352 ;  Underwood 
V.  lAivton,  54  Ind.  468.  The  only  objection  urged  here  is, 
that  the  evidence  was  not  competent  under  the  issues,  because 
it  was  an  inventory  of  personal  property.  Counsel  are  in  error, 
as  the  record  plainly  shows  it  to  be  an  inventory  of  real  es- 
tate only.  One  of  the  defendants  admitted  under  oath  therein 
and  as  a  witness  on  the  trial,  that  the  real  estate  described  in 
the  inventory  was  owned  by  Bowles  at  his  death,  and  its  de- 
scriptions corresponded  with  those  in  the  complaint.  Na 
ground  of  objection  to  it  was  stated  to  the  court  below,  and 
none  has  been  offered  here.  We  can  not  say  that  the  appel- 
lants were  injured  by  the  evidence. 

The  judgment  should  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  and  it  is  hereby  affirmed,  at  the  costs  of 
the  appellants. 

HowK,  J.,  was  absent  when  this  cause  was  considered  and 
decided. 
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Ruff  et  al.  v.  Ruff. 

Demttrrer  to  Evidence. — Practice. — By  demurring  to  the  evidence,  in  case 
of  conflict,  a  party  withdraws  from  conKideration  whatever  is  favorable 
to  himself  and  consents  that  whatever  reasonable  inferences  can  be,  shall 
be  drawn  from  the  evidence  against  him.  • 

Same. —  Verdict. — If  the  evidence  is  sufficient  to  sustain  a  verdict  on  ap- 
peal, it  is  sufficient  to  withstand  a  demurrer. 

Same — Contest  of  Will. — See  opinion  for  a  statement  of  evidence  deemed 
sufficient,  on  demuri'er,to  sustain  an  action  to  set  aside  a  will  as  "unduly 
executed." 

From  the  Pulaski  Circuit  Court. 
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M.  Winfieldy  Q.  A,  Myers,  J,  C.  Nye  and  N.  L.  Agnew,  for 
appellants. 

W.  Spangler,  G.  Buraon,  S,  T.  MoGonnell  and  T.  J.  Tuley, 
for  appellee. 

Woods,  C.  J. — The  appellants  filed  objections  to  the  ad- 
mission to  probate  of  the  will  of  Magdalen  Ruff,  deceased,  on 
the  grounds  of  unsoundness  of  mind,  and  that  the  will  was  un- 
duly executed.  Upon  the  trial  the  appellee  deijiurred  to  the 
evidence  introduced  in  support  of  these  objections.  The  court 
sustained  the  demurrer,  and  ordered  the  will  probated.  The 
appellants  excepted. 

We  are  of  opinion  that  the  ruling  on  the  demurrer  was 
wrong.  It  is  impracticable,  within  reasonable  limits,  to  give 
a  statement  of  the  evidence  as  it  is  set  forth  in  the  demurrer ; 
and  to  give  it  would,  as  we  conceive,  subserve  no  good  pur- 
pose. It  is  enough  to  say  that  it  shows  that  when  the  w^ill 
was  made  the  testatrix  was  about  sixty-seven  years  old,  sick 
and  feeble  in  body  and  mind ;  that  she  was,  and  for  a  long 
time  had  been,  living  with  her  son,  the  appellee,  who  had  great 
influence  over  her,  and,  alone  of  her  children,  was  present  at 
the  making  of  the  will ;  that  she  had  four  children  whom  she 
had  often  declared  a  purpose  to  treat  equally  in  respect  to  her 
property ;  and  that  her  property  consisted  of  real  estate  and 
personalty  of  the  value  of  $3,000  or  more.  Besides  these 
facts,  of  which  there  can  be  no  dispute,  there  was  evidence 
tending  to  show  that  the  appellee  procured  the  will  to  be 
made.  In  addition  to  other  circumstances  tending  to  estab- 
lish this,  it  was  shown  that  he  had  frequently  declared  that  a 
will  should  be  made,  or  that  there  would  be  a  will.  There 
was  also  evidence  tending  to  show  that  the  testatrix  did  not 
know  what  estate  she  had,  particularly  large  sums  of  money 
due  her  from  the  appellee  and  others ;  that  the  appellee  had 
told  her  and  made  her  believe  that  she  had  little  or  nothing 
besides  her  land,  and  that  when  the  will  was  being  drawn  she 
made  no  mention  of  the  moneys  which  were  due  her,  but,  with- 
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out  giving  a  reason^  or  speaking  of  her  other  children^  said 
she  wished  to  give  the  appellee  everything ;  and  when  the 
will  as  drawn  was  read  to  her,  she  commenced  to  say  some- 
thing about  wheat,  when  the  appellee  stopped  her  by  saying 
that  that  could  be  attended  to  at  another  time. 

It  may  be  said  that  the  evidence  of  undue  influence  is  cir- 
cumstantial and  weak,  in  itself,  or  as  compared  with  the  evi- 
dence to  the  contrary,  and  that  probably  the  jury  would  have 
given  a  verdict  for  the  appellee ;  but,  if  this  be  conceded,  it 
is  at  the  same  time  evident  that  if,  on  the  testimony  in  the 
record,  the  jury  had  returned  a  contrary  verdict,  and  the  judge 
who  presided  at  the  trial  had  rendered  judgment  upon  it,  this 
court,  under  the  rule  by  which  it  acts  in  such  cases,  could  not 
set  the  verdict  aside  for  want  of  evidence  to  sustain  it ;  and, 
this  being  so,  the  demurrer  should  have  been  overruled. 
When  the  evidence  is  such  that  a  jury  may  find  in  fiivor  of  a 
party,  the  other  party  can  not  defeat  such  finding  by  demur- 
ring to  the  evidence.  This,  if  it  could  be  done,  would  defeat 
the  right  of  trial  by  jury. 

By  demurring  to  the  evidence,  when  conflicting,  the  appel- 
lee withdrew  from  the  consideration  of  the  court  whatever 
was  favorable  to  himself,  and  consented  that  whatever  reason- 
able inferences  could  be,  should  be  drawn  fVom  the  evidence 
against  him.  See  the  following  cases  and  cases  cited :  Fritz 
V.  Clark,  80  Ind.  691 ;  Willcuts  v.. Northwestern  Mutual  lAfe 
Ins.  Co.,  81  Ind.  301 ;  Hagenbuck  v.  McClaskey,  81  Ind.  577 ; 
IndianapoliSy  eto.,  R.  R,  Co.  v.  McIAn,  82  Ind.  435 ;  Trimble 
V.  PoOook,  77  Ind.  576. 

Judgment  reversed,  and  cause  remanded,  with  instructions 
to  the  court  to  set  aside  its  judgment  and  the  ruling  upon  the 
demurrer. 

Vol.  86.-28 
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No.  urn. 
Dixon  et  al.  v,  Duke  et  al. 

Replevin. — Titlt, — Gonlrcuet  of  Sale. — An  answer  in  replevin  for  wheat  is 
good  which  avers  that  the  only  right  of  the  plaintiff  to  the  wheat  is  con- 
ferred by  a  written  contract,  as  follows:  "An  article  of  agreement, made 
this  25th  day  of  September,  1879,  between  H.  B.  and  D.  The  said  D. 
having  purchased  of  H.  B.  one  hundred  acres  of  growing  wheat,  at  its 
market  price  per  bushel  when  delivered  *  *  in  Kokomo,  Ind.,  to  be 
harvested  and  cared  for  in  a  good  husband-like  manner,  and  delivered 
in  good  merchantable  order;  sixty  acres  of  the  wheat  being  on  the  home 
farm  where  he  now  resides,  and  forty  acres  on  the  farm  *  *  belonging 
to  him  and  £.  B.,"  and  that  there  had  been  no  delivery  of  the  wheat  to 
D.    The  contract  was  executory  and  passed  no  title. 

Same. — Judgment, — In  replevin  against  several,  if  the  plaintiff  fails  lo 
show  title  in  himself,  the  defendants  are  entitled  to  a  joint  judgment. 

Sale. — Chntrad. — StaluU  of  Frauds, — ExeciUion  Creditor,^  An  execution  cred- 
itor can  not  question  a  sale  of  property  made  by  his  debtor,  merely  be- 
cause the  contract  of  sale  is  within  the  statute  of  frauds.  Parties  to 
the  contract  and  their  privies  only  can  do  so.  « 

Same. — Growing  Oropa. — 2\lle. — Delivery, — Where  a  growing  crop  is  sold, 
and  either  delivery  or  payment  remains  to  be  done,  title  does  not  pass. 

Execution. — IAen,—An  execution,  upon  its  delivery  to  the  officer,  becomes 
a  lien  on  personalty,  and  such  lien  will  prevail  against  any  subsequent 
purchaser. 

JuKY. — GorUraeL — Construction, — A  jury  is  not  at  liberty  to  find  the  effect 
and  meaning  of  a  written  contract;  that  is  the  duty  of  the  court. 

Special  Verdict. —  Judgment, — Praeti^. — A  defendant,  deeming  himself 
entitled  to  judgment  on  a  special  verdict,  may  move  for  such  judgment,, 
and  the  question  is  thereby  presented  whether  the  plaintiff  is  entitled 
to  judgment. 

Same. — Burden  q^  Procf, — If  a  special  verdict  do  not  find  such  facts  as  en- 
title the  party  having  the  burden  of  proof  to  judgment,  then  a  motion 
by  the  adversary  for  judgment  should  be  sustained. 

Same. — A  special  verdict  should  contain  only  facts  found,  and  if  it  states 
either  evidence  or  conclusions  of  law,  such  statements  should  be  dis- 
regarded. 

From  the  Howard  Circuit  Court. 

N.  R.  Liyisday,  T.  A.  DeLand  and  J.  W.  Kern,  for  appellants. 
M,  Bell,  W.  C.  Purdum,  R.  Vail  and  J,  F.  Vail,  for  appellees. 

Elliott,  J. — The  appellants  instituted  this  action  to  re- 
cover seven  hundred  bu.shels  of  wheat. 
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The  answer  is  in  two  paragraphs.  The  first  is  the  general 
denial;  the  second  justifies  the  taking  and  detention  of  the 
wheat  upon  two  executions  issued  against  Henry  Brunk,  and 
alleged  that  it  was  grown  upon  lands  cultivated  by  him,  and 
was  by  him  harvested  and  .stored  in  his  granary ;  that  the 
executions  were  liens  thereon,  and  were  duly  levied ;  that  the 
only  right,  claim  or  interest  of  tlie  appellants  is  that  con- 
ferred by  a  written  instrument,  which  is,  in  substance,  as  fol- 
lows : 

"KoKOMo,  September,  25th,  1879. 

"An  article  of  agreement,  made  this  25th  day  of  Septem- 
ber, 1879,  between  Henry  Brunk  and  Dixon  &  Co.  The  said 
Dixon  &  Co.  having  purchased  of  Henry  Brunk  one  hundred 
acres  of  growing  wheat,  at  its  market  price  per  bushel,  when 
delivered  at  their  warehouse  in  Kokomo,  Indiana,  the  same 
to  be  harvested  and  cared  for  in  a  good  husband-like  manner, 
and  delivered  in  good  merchantable  order;  sixty  acres  of  the 
wheat  being  on  the  home  farm  where  he  now  resides,  and  forty 
acres  on  the  farm  in  Jackson  township  belonging  to  him  and 
Ell  Brunk." 

It  is  a  familiar  rule  that  a  plaintiff  in  replevin  must  recover 
upon  the  strength  of  his  own  title,  and  not  upon  the  weak- 
ness of  his  adversary's.  It  follows  from  this,  that  an  answer 
is  good  if  it  shows  the  plaintiff  in  such  an  action  to  have  no 
title,  although  it  may  not  show  any  in  the  defendant.  If,  then,, 
the  answer  in  this  case  shows  the  plaintiffs  to  have  no  title,  it 
is  suiBcient,  although  it  may  not  show  any  in  the  appellees. 

It  is  averred,  very  fully  and  explicitly,  that  the  appellants 
have  no  other  title  except  such  as  the  written  contract  con- 
fers, and  that  the  property  described  in  it  had  not  been  de- 
livered to  them,  but  was  in  the  seller's  possession  when  the 
executions  were  levied.  The  material  question,  therefore,  is, 
did  this  contract  in  itself  convey  title  ?  We  think  it  very  clear 
that  it  did  not.  It  is  an  elementary  rule  that  title  does  not 
pass  until  there  has  been  an  executed  contract  of  sale,  and 
there  is  here  no  such  contract,  for  there  remained  two  things 
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to  be  done,  delivery  of  the  wheat  in  the  appellants'  warehouse, 
and  payment  of  the  agreed  price.  Williams  v.  Smilh,  7  Ind. 
559 ;  Moffatt  v.  Green,  9  Ind. '198 ;  Strausv.  Ross,  25  Ind. 300 ; 
Lester  v.  JEast,  49  Ind.  588 ;  Indianapolis,  etc.,  R,  W,  Co.  v. 
Moffuire,  62  Ind.  140.  As  the  answer  stated  facts  constituting 
a  bar  to  the  action,  the  demurrer  was  properly  overruled. 

We  do  not  deem  it  necessary  to  discuss  the  questions  aris- 
ing on  the  second  paragraph  of  the  reply,  for  if  it  were  granted 
that  it  is  good,  no  harm  resulted  to  the  appellants  by  the  ruK 
ing  declaring  it  insufficient,  as  the  general  denial  pleaded  in 
the  first  paragraph  covered  all  matters  that  could  have  been 
given  in  evidence  had  the  second  paragraph  been  held  good. 
The  verdict  is  a  special  one,  and  at  the  proper  time  the  appel- 
lees moved  for  judgment  upon  it,  aud  their  motion  was  sus- 
tained. We  think  the  practice  adopted  is  the  proper  one, 
aud  that  a  defendant  who  believes  himself  entitled  to  judg- 
ment on  a  special  verdict,  may  move  for  judgment  and  thus 
present  the  question  of  its  sufficiency  to  entitle  the  plaintiff 
to  a  recovery. 

It  is  a  familiar  rule  that  a  special  verdict  must  find  such 
facts  as  entitle  the  party  having  the  burden  of  proof  to  a 
judgment.  If  the  facts  found  arc  not  sufficient  to  entitle  a 
plaintiff  to  a  judgment,  then  the  defendant's  motion  for  judg- 
ment should  be  sustained,  unless  the  case  is  one  where  the 
burden  is  upon  the  defendant.  In  the  case  before  us  the 
plaintiffs  had  the  burden,  and  the  question,  therefore,  is  whether 
the  &cts  found  are  sufficient  to  support  a  judgment  in  their 
favor.  The  rule  is,  that  it  is  the  facts,  and  not  the  evidence, 
which  are  to  be  considered  in  determining  the  sufficiency  of 
the  special  verdict.  In  strictness,  neither  a  special  'finding 
nor  a  special  verdict  should  contain  anything  except  the  &cts, 
but,  if  facts  and  evidence  are  both  stated,  the  court  will  act 
upon  the  facts  and  not  upon  the  evidence.  Locke  v.  Merchants 
Natn  Bank,  66  Ind.  353 ;  Kealing  v.  VansicUe,  74  Ind.  529  (39 
Am.  R.  101) ;  WoodJiU  v.  PaUon,  76  Ind.  575. 

The  facts  stated  in  the  special  verdict  may  be  thus  sum- 
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marized  :  On  the  20th  day  of  September,  1879,  appellants  and 
Henry  Brunk  entered  into  a  verbal  contract  for  the  sale  of 
the  wheat;  that  in  March,  1880,  the  verbal  contract  was  re- 
duced to  writing  and  is'  that  set  out  in  the  answer,  except 
that  by  mistake  the  parties  omitted  to  incorporate  the  pro- 
vision that  appellants  should  make  payment  for  the  wheat  to 
the  Howard  National  Bank  in  discharge  of  Brunk's  indebt- 
edness to  it ;  that  the  writing  was  dated  back  to  September 
20th,  1879;  that,  pursuant  to  the  provisions  of  the  contract, 
Brunk  harvested  the  crop,  and  placed  in  sacks  furnished  him 
by  the  appellants  for  that  purpose  all  of  it  except  two  hun- 
dred bushels,  which  he  placed  in  his  granary  for  them ;  that 
two  judgments  were  rendered  against  Brunk,  executions 
thereon  issued  and  received  by  the  sheriff,  one  of  them  on 
the  6th  day  of  February,  1879,  and  one  on  the  19th  day  of 
May,  1880;  that  these  executions  were  levied  on  the  12th 
day  of  July  1880;  that,  before  the  levy  of  the  executions, 
Brunk  had  delivered  sixty-two  bushels  of  the  wheat  to  the 
appellants  and  had  entered  upon  the  work  of  hauling  all  of 
it  to  them ;  that  the  executions  were  levied  on  twelve  hun- 
dred bushels  of  wheat  grown  on  the  lands  described  in  the 
written  contract  set  out  in  the  answer,  and  that  the  property 
was  not  seized  under  any  writ  nor  by  virtue  of  any  tax  as- 
sessment.   * 

The  findings  art  separated  into  paragraphs,  and  the  appel- 
lants, in  commenting  upon  them,  select  such  only  as  are  fav- 
orable to  them ;  but  this,  it  is  plain,  is  not  the  correct  practice^ 
The  verdict  must  be  taken  as  an  entirety,  and  all  the  material 
fiwtg  be  considered  together. 

The  verdict  is  silent  as  to  payment  of  money  upon  the  con- 
tract,  and,  as  the  burden  was  upon  the  appellants  to  establish 
all  facts  essential  to  a  recovery,  the  finding  must  be  regarded 
as  against  them  upon  this  point.  Jones  v.  Baird,  76  Ind.  164 ; 
Henderson  v.  lyichey^  76  Ind.  264 ;  Strope^  v.  Board,  etc.,  72 
Ind.  42;  Ex  parte  Walhy  73  Ind.  95;  Pitzer  v.  Indianapolis, 
etc,,  R.  W.  Co.,  80  Ind.  569.     The  case,  therefore,  is  to  be 
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treated  as  one  in  which  no  payment  of  the  purchase-money 
has  been  made. 

It  is  argued  by  appellees'  counsel,  that,  as  no  part  of  the 
purchase-money  was  paid,  the  verbal  contract  was  within  the 
.statute  of  frauds ;  and  that  this  question  is  presented  for  de- 
cision by  the  special  verdict.  There  are  many  cases  where  the 
statute  may  be  made  available  without  having  been  specially 
pleaded.  McMillen  v.  Terrell^  23  Ind.  1 63 ;  Suman  v.  fipringate, 
67  Ind.  115;  1  Work§  Pr.,  PL  &  Forms,  223.  In  WisweU 
V.  Tefft,  5  Kan.  263,  it  was  said :  "  The  general  denial  of  the 
defendants  raises  the  question  of  the  statute  as  well  as  any 
other  answer  could  raise  it."  The  court  in  Livingdon  v.  SmUhj 
14  How.  Pr.  490,  said  that  w-here  the  defendant  puts  in  issue 
the  agreement,  "  the  plaintiff  will  of  course  fail  upon  the  trial 
of  that  issue,  unless  she  can  prove  her  allegation  by  producing 
written  evidence  of  the  agreement."  The  same  doctrine  is 
declared  in  the  cases  of  Duffy  v.  G* Donovan,  46  N.  Y.  223, 
and  Marston  v.  Swett,  66  N.  Y.  206  (23  Am.  R.  43).  At  com- 
mon  law,  a  special  plea  of  the  statute  was  held  bad  as  a  mere 
argumentative  denial.  1  Chitty  PI.  500 ;  Elliott  v.  Thomas, 
3  Mees.  &  W.  173;  Eastwood  v.  Kenyon,  11  Ad.  &  E.  438. 
Chitty  says :  "  Under  non  assumpsit,  therefore,  the  plaintiff 
must  show  that  the  statute  of  frauds  has  been  complied  with." 
We  need  not  here  enquire  whether  there  are  any  tases  where 
it  is  necessary  to  plead  the  statute  specially^  but  content  our- 
selves with  holding  that,  in  cases  where  the  plaintiff^s  title  to 
personal  property,  for  which  he  brings  replevin,  depends  upon 
A  contract,  the  general  denial  requires  him  to  prove  a  contract 
valid  within  the  statute  of  frauds  as  against  all  persons  having 
a  right  to  rely  upon  its  provisions.  If  he  places  his  title  upon 
a  contract,  he  must  show  a  legal  one. 

The  appellees  are  right  in  asserting  that  where  a  plaintiff 
in  replevin  grounds  his  title  upon  a  contract  of  sale  he  must 
Tshow  a  valid  contract.  If  the  facts  stated  in  the  verdict  show 
the  contract'to  be  within  the  statute  of  frauds,  then^  as  against 
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one  having  a  right  to  rely  upon  the  defence  of  the  statute,  the 
verdict  will  not  support  a  judgment  for  the  plaintiff.  Shipley 
V.  Patton^s  Adm^Vy  21  Ind.  169.  This  necessarily  results  from 
the  rule  that  the  general  denial  requires  the  plaintiff  to  prove 
a  contract  executed  in  accordance  with  the  requirements  of  the 
statute,  and  the  verdict,  not  finding  this  material  fact  in  the 
plaintiff's  fevor,  is  not  sufiScient  to  support  a  recovery  by  him. 

The  verbal  contract  made  in  September,  1879,  was  unques- 
tionably within  the  statute,  for  there  was  no  delivery,  no  writ- 
ten memorandum  made,  nor  any  earnest-money  paid.  Bow- 
man V.  Conriy  8  Ind.  58 ;  Carpenter  v.  Galloway ,  73  Ind.  418. 
But  there  are  olher  important  principles  which  require  exam- 
ination before  the  question  of  the  appellees'  right  to  judgment 
upon  the  verdict  upon  the  ground  that  the  contract  stated  is 
Avithin  the  statute. 

While  it  is  true  that  a  plaintiff  in  replevin,  who  relies  upon 
a  contract  of  sale,  must  establish  one  sufficient  to  pass  title,  it 
is  also  true  that  the  defence  of  the  statute  of  frauds  can  not 
be  used  against  him  except  by  a  party  to  the  contract.  The 
defence  of  the  statute  is  a  personal  one,  and  can  only  be  made 
by  parties  or  privies.  Morrisanw.  Collier ,  79  Ind.  417;  Ames 
V.  Jackson,  115  Mass.  588;  Cahill  v.  Bigelouj,  18  Pick.  369; 
ChicagOy  etc.,  Co.  v.  Kinzie,  49  111.  289 ;  Mitcliell  v.  King,  77 
111.462;  Eiseley\,MalchoWy  9  Neb.  174;  Bohannon  v.  Pace, 
6  Dana  (Ky.)  194;  Benton  v.  PraU,  2  Wend,  588;  Browne 
Statute?  of  Frauds,  section  135. 

A  creditor,  seeking  to  subject  to  sale  property  sold  to  an- 
other by  the  debtor  in  good  faith  and  for  a  valuable  consid- 
eration, can  not  avoid  the  sale  upon  the  ground  that  the  con- 
tract was  not  evidenced  as  the  statute  requires.  If  the  debtor 
should  sell  land  to  a  bona  fide  purchaser,  and  receive  the  pur- 
chase-money, it  would  be  inequitable  to  permit  the  creditor 
to  seize  it  because  there  had  been  no  writing  or  no  part  p(^r- 
formance.  It  would  not  be  difficult  to  suggest  many  cases 
where  it  would  work  great  injustice  to  permit  the  creditor  to 
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avail  himself  of  the  benefit  of  the  .statute  at  the  expense  of  his- 
debtor's  vendee,  but  the  authorities  we  have  referred  to  so  fully 
discuss  the  question  that  no  further  discussion  is  needed  from  us. 
The  appellees  are  not  entitled  to  succeed  upon  the  ground 
that  the  special  verdict  shows  a  contract  within  the  statute, 
because  they  have  no  right  to  iut(?rpose  that  defence  against 
the  purchasers  from  their  debtor.  If  a  contract  of  sale  is  suf- 
ficient to  convey  title,  and  its  only  infirmity  is,  that  it  is  not 
executed  or  evidenced  as  the  statute  of  frauds  requires,  it 
will  defeat  a  creditor's  claim.  A  contract  of  sale,  otherwise 
valid  and  effective,  can  not  be  overthrown  by  the  creditor  upon 
the  sole  ground  that  the  parties  did  not  put  inheriting,  or  per* 
form  it  in  part. 

Under  our  statute,  the  lien  of  an  execution  attaches  at  the 
time  of  its  delivery  to  the  officer,  and  it  will  prevail  as  against 
subsequent  bona  fide  purchasers  although  they  pay  full  value 
and  obtain  actual  possession  of  the  property.  Marsh  v.  Vato^ 
iej',  71  Ind.  22 ;  Griffin  v.  Wallace,  66  Ind,.  410;  Johnson  v. 
McLane,  7  Blackf.  501  (43  Am.  Dec.  102)  ;  MeOail  v.  Trevor, 
4  Blackf.  496.  If  the  title  to  the  wheat  in  controversy  had 
not  passed  to  the  appellants  at  the  time  the  lien  of  the  wTits 
attached,  then  no  subsequent  contract  could  divest  the  rights 
of  the  execution  plaintiffs. 

It  is  said  by  appellants'  counsel,  that  the  wheat  was  set 
apart  to  their  clients,  and  that  there  was  such  a  delivery  as 
consummated  the  contract  of  sale  and  vested  title  in  them. 
This  position  can  not  be  maintained,  for  the  reason  that  the 
liens  of  the  appellees  had  accrued  before  this  was  done,  and 
whatever  rights  the  act  of  setting  apart  gave  the  appellants, 
were  subordinate  to  the  lien  of  the  executions.  In  two  of  the 
cases  last  cited,  it  was  held  that  the  lion  of  the  execution  would 
prevail  against  the  title  of  a  bonafi^de  purchaser  who  had  paid 
full  value,  and  whose  contract  of  sale  was  fully  executed  by 
actual  delivery.  If  that  be  the  correct  rule  in  such  a  case, 
and  that  it  is  can  not  be  doubted,  it  must  surely  be  held  that 
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execution  liens  will  prevail  against  a  purch&ser  wlio  has  paid 
nothing,andhasnot  received  actual  possession  of  the  property. 

Counsel  are  in  error  in  supposing  that  a  levy  is  essential 
to  the  existence  of  the  lien.  It  is,  as  they  say,  essential  to  the 
right  of  possession,  but  when  possession  is  taken  the  right 
relates  back  to  the  time  the  writ  came  to  the  hands  of  the  of- 
ficer. A  sale  cuts  off  all  rights  accruing  subsequent  to  the 
delivery  of  the  writ ;  if  it  were  otherwise,  the  statute  giving 
the  lien  would  be  without  force. 

Much  stress  is  laid  upon  a  general  conclusion  stated  in  one 
of  the  paragraphs  of  the  verdict,  that  the  plaintifls  are  the 
owners  of  the  wheat;  but  this  conclusion  can  not,  it  is  man- 
ifest, prevail  against  the  &cts.  It  is  no  part  of  a  jury's  duty 
to  state  conclusions  of  law,  and  they  should  always  be  disre- 
garded by  the  court.  The  &cts  only,  and  not  conclusions  of 
law  or  matters  of  evidence,  are  to  be  considered  in  determin- 
ing the  sufficiency  and  effect  of  a  special  verdict.  The  facts 
in  the  verdict  before  us  show  very  clearly  that  the  conclusion 
stated  by  the  jury  is  an  erroneous  one. 

It  is  insisted  by  the  appellants,  that  as  there  is  a  statement 
in  the  verdict,  that  the  parties  intended  that  the  verbal  con- 
tract should  vest  title  at  once,  it  must  be  deemed  to  have  had 
that  effect.  This  argument  loses  sight  of  the  fact  that  the 
written  contract  merged  all  preceding  oral  negotiations.  As 
it  had  the  effect  to  merge  the  oral  negotiations,  the  rights  of 
the  parties  are  to  be  determined  from  the  words  of  the  in- 
strument, and  not  from  any  secret  or  unexpressed  intention 
of  the  parties. 

The  construction  of  a  written  contract  is  for  the  court,  and 
the  jury  have  no  authority  to  take  upon  themselves  the  work 
of  giving  the  instrument  a  construction.  It  is  for  them  to 
find  the  fact  of  its  execution,  and  for  the  court  to  decide  upon 
its  meaning  and  effect. 

There  was  no  pledge  of  the  property.  The  verdict  finds 
that  Dixon  &  Co.  were  to  pay  the  money  to  the  bank,  but  it 
does  not  find  that  there  was  any  doH very  as  a  pledge,  and  de- 
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livery  is  es^entiiil  to  a  valid  pledge.  But  we  need  not  further 
notice  this  point,  because  the  contract  merely  provided  for 
payment  of  the  purchase-money  to  a  designated  person,  and 
no  right,  either  general  or  special,  in  the  property  itself  was 
transferred. 

The  facts  stated  in  the  special  verdict  show  a  right  in  the 
appellees  to  judgment,  for  the  reason  that  the  appellants  did 
not  acquire  title  by  a  consummated  contract  of  sale  until  after 
the  lien  of  the  writs  had  attached.  Where  a  growing  crop  is 
sold,  and  some  act,  as  the  delivery  to  the  vendee  or  the  pay- 
ment of  the  price,  remains  to  be  done,  the  title  does  not  pass 
to  the  vendee.  Benjamin  Sales,  sec.  675,  note  d. ;  Wells  Re- 
plevin, sec.  191.  We  are  not  embarrassed  by  any  question  as 
to  what  the  rule  would  be  if  the  buyers  had  actually  paid  for 
the  property,  for  here  nothing  was  paid. 

Appellants  can  not  successfully  urge  that  the  matters  of 
evidence  and  the  mere  conclusions  of  law  stated  in  the  ver- 
dict shall  be  considered  in  determining  their  right  to  a  judg- 
ment, nor  can  they  here  complain  that  such  matters  were  put 
into  the  verdict.  If  a  verdict  states  conclusions  of  law  and 
matters  of  evidence,  the  remedv  is  bv  a  motion  for  a  venire 
de  novo. 

It  is  urged  that  the  court  erred  in  rendering  a  joint  judg- 
ment in  favor  of  the  defendants,  but  there  was  no  error  in 
this.  Where  a  plaintiff  institutes  an  action  in  replevin  against 
several  defendants,  and  fails  to  show  title  in  himself,  he  will 
fail  as  to  all  of  the  defendants,  although  one. only  has  title. 
In  truth  the  plaintiff  will  fail  if  none  of  the  defendants  has 
title,  for  unless  he  has  the  title  he  can  not  recover,  no  matter 
in  whom  it  may  reside. 

No  objection  was  made  to  the  form  of  the  judgment  in  the 
trial  court,  and  appellants  can  not,  therefore,  be  heard  to  make 
any  here. 

Judgment  afSrmed. 
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No.  6909. 

Trentman  et  al.  r.  Swartzell  et  al. 

Partnership. — Judgment. —  Verdict. — Attachment. — Complaint  against  8. 
and  v.,  partners,  upon  an  account,  and  to  subject  to  the  satisfaction 
thereof  certain  goods  alleged  to  have  been  fraudulently  transferred  by 
8.  to  W.  S.,  also  a  defendant.  There  was  also  an  attachment  by  virtue 
of  which  the  goods  were  seized  and  sold.  V.  filed  a  cross  complaint 
averring  the  same  facts  alleged  in  the  complaint.  Other  creditors  be- 
came parties  under  the  attachment;  and,  issue  being  taken  upon  the 
complaint  and  cross  complaint,  the  jury  found  certain  sums  due  from 
the  partners  to  the  respective  plaintifTs,  creditors,  and  for  them  on  the 
question  of  fraud  against  8.,  and  against  them  as  to  W.  S.,  and  on  the 
cross  complaint,  they  found  for  V.  the  plaintiff  therein. 

Held,  that  the  creditors  were  not  entitled  to  an  order  for  the  distribution 
of  the  proceeds  of  tiie  goods ;  that  W.  8.  was  entitled  to  an  order  giving 
the  proceeds  to  him,  upon  giving  bond,  etc.,  and  the  creditors  were  en- 
titled to  personal  judgments  against  8.  and  V. 

Same. — Lien  of  Orediiwa, — When  a  partner  sells  his  interest  in  partnership 
goods  to  a  co-partner,  the  latter  may  apply  the  goods  to  his  individual 
debts,  and  there  is  no  lien  of  p9«*tnership  creditors  to  interfere. 

Practice, — New  Trial. — I^esumptian. — Where  a  motion  for  a  new  trial  1$ 

■ 

not  made  at  the  term  at  which  the  cause  is  tried,  but  at  the  next  term 
such  motion  is  filed  on  leave,  without  objection,  consent  thereto  will 
be  presumed,  and  the  motion  will  be  in  the  record. 
Same. — BiU  of  Exceptions, — The  court,  having  granted  time  for  a  bill  of 
exceptions,  can  not,  over  objections,  afterwards  extend  it. 

From  the  Marshall  Circdit  Court. 

<7.  H,  Reeve,    for  appellants. 

A,  0,  Capron  and  3L  A,  O.  Packard y  for  appellees. 

Morris,  C. — Thomas  E.  Miller,  Albert  W.  Green  and  John 
Joyce,  partners,  sued  the  appellees  in  the  Starke  Circuit  Court, 
upon  an  account,  alleging  in  their  complaint  that  the  appel- 
lees, Adam  G.  W.  Swartzell  and  George  W.  Voreis,  as  part- 
ners, were  indebted  to  them  for  goods  sold  and  delivered,  in 
the  sum  of  $1,090.50;  that,  after  they  became  so  indebted, 
Voreis  sold  to  Swartzell  his  interest  in  the  partnership  prop- 
erty, being  a  stock  of  dry  goods,  etc.,  in  consideration  that 
he,  Swartzell,  would  pay  oiT  and  discharge  all  the  debts  of 
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the  firm ;  that  soon  thereafter  the  said  Adam  G.  W.  Swart- 
zell, with  the  fraudulent  iutent  to  cheat  and  defraud  the  cred- 
itors of  said  firm,  made  a  fraudulent  and  pretended  sale  of 
said  goods  to  his  father  and  co-appellee,  William  Swartzell, 
ostensibly  in  payment  of  a  pretended  debt  of  one  thousand  one 
hundred  and  some  dollars,  which  he  falsely  pretended  to  owe  his 
father,  and  for  some  three  hundred  dollars,  for  which  he  took 
his  father's  notes.  It  was  averred  that  Adam  G.  W.  Swartzell, 
aside  from  the  goods  so  pretendedly  sold,  was  insolvent  and 
unable  to  pay  his  debts,  which  amounted  to  between  $2,000 
and  $3,000 ;  that  William  Swartzell,  at  the  time  he  pretended 
to  purchase  the  goods,  knew  that  his  son  was  insolvent,  and 
that  he  had  agreed  with  his  partner,  Voreis,  to  pay  the  debts 
of  said  firm ;  that  he  also  knew  the  fraudulent  purposes  of  his 
son,  and  made  the  pretended  purchase  with  the  view  of  aiding 
him  in  his  fraud.  The  prayer  was  for  judgment,  etc.  An 
affidavit  and  bond  for  an  attachment  were  filed  with  the  com- 
plaint. The  goods  were  attached  as  the  property  of  Adam 
Q.  W.  Swartzell,  and  afterwards  sold  by  the  sheriff,  and  the 
proceeds  brought  into  court. 

The  other  appellants  commenced  suits  under  the  proceed- 
ings of  Miller,  Green  and  Joyce,  filing  complaints,  affidavits 
and  bonds. 

The  Swartzells  answered  the  several  complaints,  upon  which 
issues  were  formed.  Voreis  answered,  admitting  the  claims 
of  the  several  appellants,  and  that  they  were  severally  entitled 
to  judgment.  Adam  G.  W.  Swartzell  also  admitt^^d  the  sev- 
eral demands  of  the  appellants,  but  denied  that  the  sale  made 
by  him  of  the  goods  was  fraudulent. 

The  venue  was  changed  to  the  Porter  Circuit  Court,  and 
subsequently  to  the  Marshall  Circuit  Court. 

Voreis  filed  a  cross  complaint,  in  which  he  alleged  his  part- 
nership with  Adam  G.W.  Swartzell,  the  extent  of  their  stock 
of  goods  and  its  value,  the  indebtedness  of  the  firm,  the  sale 
of  his  interest  in  the  firm  assets  to  said  Swartzell,  and  his 
agreement  to  pay  all  the  partnership  debts.     The  insolvency 
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of  Adam  G.  W.  Swartzell  is  alleged,  and  it  is  charged  that 
the  sale  made  by  him  to  his  father,  who  knew  the  terms  of 
the  dissolution  of  the  co-partnership  and  the  indebtedness  and 
insolvency  of  Adam,  is  alleged  to  have  been  fraudulent,  and 
made  for  the  purpose  of  defrauding  him  and  the  creditors  of 
said  firm.  It  is  also  stated  that  the  goods  had  been  taken  in 
attachment. 

The  prayer  of  the  cross  complaint  is  that  the  goods  may  be 
declared  to  be  trust  property  and  subject,  in  the  hands  of 
William  Swartzell,  to  a  trust  in  favor  of  the  creditors  of 
Swartzell  and  Voreis.  Issue  was  taken  upon  the  cross  com- 
plaint. The  cause  was  submitted  to  a  jury,  who  returned  the 
following  verdict: 

"  We,  the  jury,  find  for  the  plaintiff  on  the  complaint,  and 
there  is  due  from  the  defendants  Swartzell  and  Voreis,  sev- 
erally, as  follows : 

Miller,  Green  and  Joyce, $1,159.20 

English,  Miller  &  Co., 507.55 

B.  Trentman  &  Son, 553.39 

Jacob  Neidlinger  &  Co., 506.58 

J.  H.  McCauley  &  Co., '       28.90 

And  we  assess  the  damages  of  the  several  plaintiffs  at  the  said 
several  sums  so  due  each  respectively,  and  we  find  for  the 
plaintiff  on  the  question  of  fraud^  against  the  defendants  Adam 
G.  W.  Swartzell  |ind  George  Voreis,  and  for  William  Swart- 
zell on  the  question  of  fraud,  and,  on  the  cross  complaint  of 
Voreis,  we  find  for  Voreis.     G.  W.  Maxley,  Foreman." 

The  plaintiffs  below  moved  the  court  for  judgment,  on  the 
finding  of  the  jury,  against  all  the  defendants,  as  prayed  for 
in  the  complaint,  and  against  William  and  George  Swartzell 
as  prayed  for  in  the  cross  bill  of  George  W.  Voreis,  and  for 
an  order  distributing  among  the  plaintiffs  the  proceeds  of  the 
attached  property. 

On  the  26th  day  of  September,  1875,  George  W.  Voreis 
filed  a  motion  for  judgment  in  his  favor,  and  for  distribution 
of  the  proceeds  of  the  attached  property  among  the  plain- 
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tiffs,  as  creditors  of  the  firm  of  Swartzell  and  Voreis,  j>ro  raJUiy 
in  accordance  with  prayer  of  his  cross  complaint. 

The  court  overruled  these  motions  so  fer  as  they  prayed 
for  an  order  of  distribution,  and  as  to  the  rendition  of  judg- 
ment the  court  took  the  motions  under  advisement  until  the 
next  term.  At  the  next  term,  as  the  record  states,  time  wa8 
given  to  file  a  motion  for  a  new  trial.  On  the  second  day  of 
the  term,  the  plaintiffs  below  and  George  W.  Voreis  filed  a 
motion  for  a  new  trial.  On  the  twentieth  day  of  said  term 
the  court  overruled  the  said  motions  for  a  new  trial.  The 
plaintiffs  below,  Trentman  &  Co.  and  Neidlinger  &  Co.,  and 
the  defendant  Voreis,  prayed  an  appeal  to  this  court. 

William  Swartzell  moved  the  court  to  order  the  proceeds 
of  the  sale  of  said  goods  to  be  paid  to  him.  The  appellants 
also  asked  that  the  proceeds  of  the  sale  of  the  goods  be  re- 
tained in  court  and  the  proceedings  stayed,  etc.  This  motion 
was  overruled.  The  court  ordered  the  proceeds  to  be  paid 
to  William  Swartzell,  upon  his  giving  bond,  etc.  Judgments 
were  rendered  in  favor  of  the  several  plaintiffs  for  the  sums 
found  due  them  respectively,  against  Adam  G.  W.  Swart- 
zell and  George  W.  Voreis,  and  against  them  and  in  fevor 
of  William  Swartzell  for  costs.  Ninety  days  were  given  to 
file  a  bill  of  exceptions.  The  bill  of  exceptions  was  not  filed 
within  the  time,  but  the  time  wad  extended,  by  agreement  of 
parties,  for  several  terms.  At  the  expiratiog  of  the  extension 
of  time  last  agreed  upon,  the  court,  over  the  objection  of  the 
appellees,  gave  further  time  to  file  the  bill  of  exceptions. 
The  bill  of  exceptions,  which  does  not  contain  the  evidence, 
was  finally  signed  by  Judge  Keith,  who  had  recently  come 
upon  the  bench,  and  filed  within  the  time  allowed  by  him^ 
over  the  objections  of  the  appellees. 

The  ninth  error  assigned  is  that  the  court  erred  in  over- 
ruling the  motions  for  a  new  trial.  The  preceding  assign- 
ments, except  the  eighth,  which  relate  to  the  giving  and  re- 
fusing to  give  certain  instructions,  are  not  proper,  but  are 
included  in  the  ninth.     Harding  v.  Whitney,  40  Ind.  379. 
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The  tenth  assign ment  is  that  the  court  erred  in  directing 
the  payment  of  the  proceeds  of  the  attached  property  to 
William  Swartzell  upon  his  giving  bond. 

11.  In  rendering  judgment  in  favor  of  William  Swartzell 
and  against  the  plaiutilTs  and  against  Voreis. 

12.  In  foiling  to  submit  to  the  jury  questions,  under  the 
complaint  and  answers,  against  garnishee  defendants. 

The  eighth  assignment  questions  the  action  of  the  court 
upon  [the  appellants'  motion  for  judgment  and  distribution 
of  the  proceeds  of  the  sale  of  the  attached  property. 
.  The  court  did  not  err  in  overruling  the  motion  of  the  plain- 
tifis  below  for  judgment  against  all  the  defendants  below. 
The  jury  found  in  favor  of  William  Swartzell  that  he  was 
guilty  of  no  fraud.  Upon  such  a  finding  the  plaintiffs  be- 
low, appellants  here,  were  not  entitled  to  judgment  against 
him,  and,  for  the  same  reason,  he  was  entitled  to  judgment 
against  them,  and  also,  as  against  them,  to  the  proceeds  of 
the  attached  property.  Nor,  if  we  treat  the  motion  as  sep- 
arately made  by  the  appellant  Voreis,  did  the  court  err  in 
overruling  it.  By  the  sale  of  Voreis'  interest  in  the  part- 
nership effects  to  Adam  G.  W.  Swartzell,  they  became  his 
individual  property,  and  he  could  sell  and  dispose  of  them  as 
he  pleased  and  apply  the  proceeds  to  the  payment  of  his  in- 
dividual debts,  the  same  as  if  they  had  never  been  partnership 
property.  The  lien  which  Voreis  had  upon  the  firm  prop- 
erty as  partner  ceased  as  soon  as  he  sold  his  interest  to 
Swartzell.  Partnership  creditors  have  no  lien  upon  partner- 
ship property.  Their  right  to  priority  of  payment  out  of 
the  firm  assets  over  the  individual  creditors  of  the  partners 
is  always  worked  out  through  the  liens  of  the  jjartners.  Voreis 
having  sold  his  interest  to  Swartzell,  and  thereby  parted  with 
his  lien  on  the  partnership  assets,  the  partnership  creditors 
could  not  afterwards  assert  a  lien  upon  the  goods  of  the  late 
firm.  In  ReLangmead'a  Trvsts,  7  D.  M.  &  G.  353  ;  Andrews 
v.  Mann,  31  Miss.  322;  Lindley  Part.  (Eng.  ed.,  1860)  578- 
580.     It  follows  that  William  Swartzell  had  a  right  to  pur- 
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chase,  in  good  faith,  from  Adam  G.  W.  Swartzell,  the  attached 
goods.  The  jury  having  found  in  fevor  of  William  Swartzell 
on  the  question  of  fraud,  there  was  no  error  in  overruling  the 
motion  of  Voreis  for  judgment  against  him.  It  is  true,  that 
there  is  some  seeming  conflict  in  the  findings  of  the  jury,  but 
there  was  no  motion  for  a  venire  de  novo  or  objection  to  the 
verdict  on  this  account.  Nor  was  there  any  error  in  rendering 
judgment  in  favor  of  William  Swartzell,  and  ordering  the 
proceeds  of  the  attached  property  to  be  paid  to  him,  especially 
upon  the  condition  that  he  give  bond  for  their  repayment  into 
court  in  case  the  judgment  below  should  be  reversed. 

This  disposes  of  all  the  errors  assigned  except  the  ninth. 

The  appellee  contends  that  there  is  no  motion  for  a  new 
trial  properly  in  the  record. 

No  such  motion  was  made  at  the  term  at  which  the  verdict 
was  returned ;  but  on  the  first  day  of  the  next  term  the  time 
for  filing  such  motion  was  extended  by  the  court,  and  on  the 
second  day  of  the  term  the  motion  was  filed.  No  objection 
to  the  action  of  the  court  or  to  the  filing  of  the  motion  was 
made  by  the  appellees.  In  the  absence  of  any  objection,  they 
will  be  presumed  to  have  consented  to  the  filing  of  the  motion 
at  the  time  it  was  filed.  NorthcvMy.  Buckles^  60  Ind.  577 ; 
Wilson  V.  Vancey  55  Ind.  394.  We  think  the  motion  may  be 
regarded  as  properly  in  the  record. 

But  the  motion  can  not  avail  the  appellants.  There  is  no 
bill  of  exceptions  in  the  record.  Ninety  days  were  given  at 
the  trial  term  to  the  appellant  to  file  a  bill  of  exceptions.  It 
-was  not  fil^d  within  the  time  given.  The  time  was  extended 
by  agreement  for  several  terms.  At  the  expiration  of  the  last 
agreed  extension  of  time,  the  judge  of  the  court,  over  the  ob- 
jections of  the  appellees,  again  extended  the  time  for  filing 
the  bill  of  exceptions,  and  before  the  expiration  of  the  time  so 
given  it  was  filed.  The  court  had  no  power  thus  to  enlarge 
the  time  for  filing  the  bill  of  exceptions,  nor  can  the  excep- 
tions filed  within  the  time  thus  given  be  regarded  as  part  of  the 
reconl.    Greenup  v.  Orooks,  50  Ind.  410 ;  Rhyan  v.  Dunniffon, 
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76  Ind.  178.  This  being  so,  neither  the  instructions  given 
by  the  court  to  the  jury,  nor  those  refused,  nor  the  action  of 
the  court  upon  the  interrogatories  asked  to  be  submitted  to 
the  jury,  are  before  us.  They  are  found  only  in  the  bill  of 
exceptions. 

If  the  facts  stated  in  the  appellants'  brief  existed,  they  had 
abundant  reason  to  feel  that  gross  injustice  had  been  done 
them ;  but  these  things  do  not  appear  of  record.  We  must 
take  the  record  as  the  truth,  and,  so  regarding  it,  we  think 
there  is  no  available  error  in  it. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the  ap- 
I)ellaut8. 


No.  9316, 

Farrar  v.  Clark  et  al. 

QuiBTiNO  Title.— rojc  TUle.-rEfnde7ice. — In  an  action  tb  quiet  the  title  to 
real  estate,  where  the  defendant  claims  title  to  the  land  under  a  tax 
deed,  he  must  show  by  his  evidence  that  the  statute  had  been  strictly 
complied  with  in  every  step  required  to  be  taken,  to  authorize  the  sale 
for  taxes  and  the  execution  of  the  tax  deed. 

Same. — ConstUutwrud  Law, — Statute  Coruinied, — Statute  (/  LimUcUions. — Sec- 
tion 250  of  the  act  of  December  21st,  1872,  to  provide  for  a  uniform  as- 
sessment of  property  and  for  the  collection  and  return  of  taxes  thereon, 
is  not  repugnant  to  any  provision  either  of  the  State  or  Federal  Consti- 
tution, and  is  a  eonstitutional  and  valid  enactment;  but  it  must  be 
strictly  construed,  and  can  not  be  held  applicable  to  an  equitable  suit  to 
quiet  the  title  to  real  estate. 

■  From  the  Miami  Circuit  Court. 

/.  Farrar^  for  appellant. 

W.  E,  Mowbray,  for  appellees. 

HowK,  J. — This  suit  was  commenced  by  the  appellees 
Elisha,  Enoch  and  Isaac  Clark,  Mary  Scott,  Sarah  Butler  and 
Vol.  85.-29 
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Ilenas  A.  Kerr,  against  their  co-appellee  Elmer  E.  Kerr,  to- 
obtain  the  partition  of  certain  described  real  estate,  in  Miami 
county.  It  was  alleged  in  the  complaint,  that  the  appellant, 
Josiah  Farrar,  also  pretended  to  own  said  real  estate,  or  some 
interest  therein,  whereby  a  cloud  was  cast  upon  the  title  of 
the  plaintiffs  and  the  defendant  Elmer  E.  Kerr.  The  prayer 
of  the  complaint  was  for  partition  of  the  real  estate  between 
the  plaintiffs  and  Elmer  E.  Kerr,  according  to  their  respective 
interests  therein,  and  that  the  pretended  title  of  the  appellant, 
Josiah  Farrar,  be  adjudged  null  and  void,  and  that  he  be  pro- 
hibited from  asserting  any  title  to  such  real  estate.  The  only 
controversy  in  this  case,  as  well  in  this  court  as  in  the  circuit 
court,  was  between  the  appellant,  Farrar,  on  one  side,  and  oft 
the  other  side  all  the  other  parties  to  the  action. 

The  cause  was  put  at  issue  and  tried  by  the  court,  and  a 
finding  was  made  that  the  appellees  were  the  owners  in  fee,, 
as  tenants  in  common,  of  the  real  estate  described  in  the 
complaint,  specifying  their  respective  interests  therein,  and 
that  the  plaintiffs  were  entitled  to  partition  thereof  as  prayed 
for;  that  the  appellant,  Josiah  Farrar,  was  not  the  owner  of 
such  real  estat<?,  as  alleged  in  his  cross  complaint,  and  was  not 
entitled  to  have  title  thereto  quieted  in  him,  under  the  tax 
deed  thereof  set  out  in  his  cross  complaint;  that  the  tax  sale^ 
under  which  he  claimed  title,  was  not  perfected  until  the  ex- 
ecution of  the  tax  deed  by  the  auditor  of  the  county,  on  the 
20th  day  of  February,  1875,  within  five  years  of  the  com- 
mencement of  this  suit ;  that  the  plaintiffs  were  not  barred 
by  the  limitation  contained  in  section  250  of  an  act  to  pro- 
vide for  a  uniform  assessment  of  property,  and  for  the  collec- 
tion and  return  of  taxes  thereon,  approved  December  21st, 
1872,  from  maintaining  this  action ;  that  the  appellant,  Far- 
rar, was  entitled  to  the  sum  of  $586.69,  the  amount  paid  out 
by  him  for  taxes  upon  such  real  estate,  and  the  lawful  pen- 
alty and  the  interest  thereon,  for  which  amount  he  was  en- 
titled to  a  Hen  upon  such  real  estate. 

Over  the  appellant's  motion  for  a  new  trial,  and  his  excep- 
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tion  saved,  the  court  rendered  judgment  upon  and  in  accord- 
ance with  its  finding. 

In  this  court  the  only  error  assigned  by  the  appellant  is 
the  overruling  of  his  motion  for  a  new  trial ;  and,  in  this  mo- 
tion, the  only  causes  assigned  for  such  new  trial  were,  that  the 
finding  of  the  court  was  not  sustained  by  sufficient  evidence, 
and  that  it  was  contrarj'^  to  law. 

The  ap|>ellant  claimed  title  to  the  real  estate  in  controversy, 
under  an  invalid  tax  sale  and  an  invalid  tax  deed.  No  at- 
tempt was  made  to  show  that  the  necesfiary  steps  had  been 
taken  by  the  proper  officers  to  secure  a  valid  and  legal  sale 
and  conveyance  of  the  real  estate  for  the  non-payment  of  taxes. 
Such  a  showing  would  have  been  indispensable,  if  the  appel- 
lant had  relied  upon  the  validity  of  his  title,  under  his  tax 
deed';  and,  in  such  case,  the  burden  of  making  such  showing 
would  have  been  on  him.  In  other  words,  if  the  appellant 
had  claimed  title  under  and  by  virtue  of  his  tax  deed  alone, 
it  would  have  devolved  on  him  to  show  affirmatively  that  the 
law  had  been  strictly  complied  with  in  every  step  required  to 
be  taken  to  authorize  the  sale  for  taxes,  and  in  the  making  of 
such  sale.  Ellis  v.  Kenyon,  25  Ind.  134 ;  Steeple  v.  D<yuming, 
60  Ind.  478 ;  Smith  v.  Kyler,  74  Ind.  575. 

But  we  do  not  understand  that  the  appellant  claimed  title 
to  the  real  estate  in  controversy  under  and  by  force  of  his  tax 
deed  alone.  Indeed,  the  reverse  is  shown  by  the  testimony 
of  the  appellant,  an  attorney  of  much  experience  and  learn- 
ing, who  expressly  declared,  in  response  to  the  questions  of 
the  court,  that  he  did  not  claim  that  his  tax  deeds  and  other- 
evidence,  of  themselves,  conveyed  the  title  to  him.  He  vir- 
tually admitted  that  if  this  suit  had  been  commenced  within, 
five  years  from  the  date  of  the  tax  sale,  his  title  under  his  tax 
deed  would  have  constituted  no  valid  or  sufficient  defence  to- 
appellees'  suit  against  him,  and  would  not  have  entitled  him* 
to  a  judgment  or  decree  quieting  his  title  as  against  the  ap- 
pellees, as  prayed  for  in  his  cross  complaint.  To  aid  his  de- 
fence to  appellees'  suit,  and  to  support  his  cross  action  against 
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the  appellees,  he  relied  below  and  relies  here  upon  the  pro- 
visions of  section  250  of  the  act  of  December  21st,  1872,  to 
provide  for  a  uniform  assessment  of  property,  and  for  the  col- 
lection and  return  of  taxes  thereon.  This  section  reads  as 
follows : 

"Sec.  250.  No  action  for  the  recovery  of  real  property  sold 
for  the  non-payment  of  taxes  shall  lie,  unless  the  same  be 
brought  within  five  years  after  the  date  of  the  sale  thereof 
for  taxes  as  aforesaid  (anything  in  the  statutes  of  limitation 
to  the  contrary  notwithstanding)  :  Provided^  That  where  the 
owner  of  such  real  property,  sold  as  aforesaid,  shall,  at  the 
time  of  such  sale,  be  a  minor,  insane,  or  under  other  legal  dis- 
abilities, five  years  after  such  disability  is  removed,  shall  be 
allowed  such  person  or  persons,  their  heirs  or  legal  represen- 
tatives, to  bring  their  suit  or  action  for  the  recovery  of  the 
real  property  so  sold."     1  R.  8.  1876,  p.  127. 

The  appellees'  counsel  has  vigorously  attacked  this  section 
of  the  statute,  upon  the  ground  that  its  provisions  are  not  the 
subject  expressed  in  the  title  of  the  act,  nor  "matters  prop- 
erly connected  therewith ; "  and,  therefore,  counsel  claims  that 
the  section  is  repugnant  to  section  19,  of  article  4,  of  the  Con- 
stitution of  this  State,  and  absolutely  void.  We  do  not  think 
that  the  section  quoted  is  open  to  this  objection.  The  subject 
of  the  act  is  taxation;  and  the  uniform  assessment  of  prop- 
erty for  taxation,  and  the  collection  and  return  of  the  taxes 
thereon  are  matters  properly  connected  with  such  subject.  It 
was  not  necessary  that  the  title  of  the  act  should  go  further 
and  contain  an  expression  or  even  an  indication  of  the  various 
provisions  of  the  statute  for  the  enforced  collection  of  taxes 
by  the  sale  of  property,  or  of  the  inducements  to  purchasers 
at  such  sales ;  or  of  the  loss  of  property  which  the  tax-payer 
might  sustain  by  the  non-payment  of  his  taxes.  All  the  in- 
cidents of  the  collection  of  taxes  are  matters  properly  con- 
nected with  the  subject  of  the  act  in  question,  as  expressed  in 
its  title.  We  are  of  the  opinion,  therefore,  that  the  provi- 
sions of  section  250,  above  quoted,  are  matters  properly  con- 
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nected  with  the  subject  of  the  act  of  December  21st,  1872,  as 
expressed  in  its  title,  and  are  not  repugnant  to  any  provision 
of  the  Constitution  of  this  State.  McCaslin  v.  State,  ex  reL, 
44  Ind.  151 ;  Shipley  v.  CUy  of  Terre  Haute,  74  Ind.  297; 
Kane  v.  Staie,  ex  rel,,  78  Ind.  103.  Nor  can  it  be  said,  we  think, 
that  the  section  under  consideration  is  repugnant  to  that  pro* 
vision  of  section  1,  of  article  14,  of  the  Federal  Constitution, 
which  provides  that  no  State  shall "  deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of  law."  The  section 
is  a  constitutional  and  valid  enactment. 

But  we  are  of  opinion  that  the  section  is  not  applicable  to 
the  case  at  bar.  This  is  not  an  action  to  recover  the  real  es- 
tate in  controversy,  or  any  interest  therein.  As  between  the 
appellees  and  appellant,  the  action  is  simply  to  quiet  the  title 
to  the  real  estate,  by  removing  a  cloud  from  such  title,  and 
for  no  other  purpose.  In  section  211  of  the  civil  code  of 
1852,  it  was  provided  that  an  ordinary  action  "  for  the  re- 
covery of  the  possession  of  real  estate"  must  be  commenced 
within  twenty  years  after  the  cause  of  action  has  accrued, 
and  not  after^v^ards.  But  a  suit  to  quiet  the  title  to  real  es- 
tate is  widely  different  from  a  suit  for  its  recovery.  The 
former  might  be  brought,  under  section  611  of  the  civil  code- 
of  1852,  by  a  party  either  in  or  out  of  possession,  or  by  a. 
remainderman  or  reversioner ;  while  the  latter  could  only  be 
maintained,  under  section  592  of  the  same  code,  by  a  party 
out  of  possession,  "  having  a  valid  subsisting  interest  in  real 
property,  and  a  right  to  possession  thereof."  The  former  was 
strictly  an  equitable  suit,  and,  before  the  adoption  of  the  code, 
could  only  have  been  prosecuted  by  bill  in  chancery,  in  a 
court  of  equitable  jurisdiction,  while  the  latter  was  a  com- 
mon law  action.  The  limitation  prescribed  by  the  code  for 
an  action  to  recover  the  possession  of  real  property  was  not 
applicable  in  terms  to  an  action  to  quiet  the  title  to  real  es-^ 
tate ;  nor  did  the  code  prescribe  in  terms  any  period  of  time 
within  which  the  latter  action  should  be  commenced.  For 
this  reason,  it  has  been  held  by  this  court,  that  actions  to 
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quiet  the  title  to  real  property  were  limited  only  by  section 
212  of  the  civil  code  of  1852,  which  provided  that  "All  ac- 
tions not  limited  by  any  other  statute  shall  be  brought  within 
fifteen  years."  Caress  v.  Foster,  62  Ind.  145;  Brown  v.  Fod- 
der, Sl'lnd.  491. 

Section  250  of  the  tax  law,  above  quoted,  upon  which  the 
appellant  relies  in  this  action,  was  not  applicable  by  its  terms 
to  an  action  to  quiet  the  title  to  real  estate.  The  section,  we 
think,  should  be  construed  strictly.  We  can  not  extend  the 
provisions  of  the  section,  by  construction,  beyond  what  was 
expressed  in  and  by  the  exact  letter  of  the  statute.  The  sec- 
tion quoted,  by  its  terms,  did  not  cover  the  ease  before  us, 
and  was  wholly  inapplicable  thereto.  In  the  absence  of  this 
section  of  the  statute,  it  is  very  clear,  as  it  seems  to  us,  that  the 
appellant  had  no  valid  or  legal  defence  to  appellees'  complaint 
against  him ;  and,  certainly,  he  had  no  such  cause  of  action 
against  them  as  is  stated  in  his  cross  complaint.  The  section  of 
the  statute  afforded  him  no  assistance  and  did  not  strengthen 
him,  either  in  his  defence  or  iu  his  cross  action.  He  had 
nothing  to  rely  upon,  except  only  his  tax  deed,  and  that,  as 
we  have  seen,  was  not  shown  to  be  sufficient  to  confer  on  him 
the  title  to  the  real  estate. 

Upon  the  whole  case,  we  are  of  the  opinion  that  the  court 
committed  no  error  in  overruling  the  appellant's  motion  for 
a  new  trial!  This  conclusion  renders  it  unnecessary  for  us 
to  consider  or  decide  any  of  the  questions  arising  under  the 
4ippellees'  cross  errors. 

The  judgment  is  affirmed,  with  costs. 


^« 


No.  8275. 

,£  JKl  Lovely  et  al.  v.  Speisshoffeb. 


Sheriff's  Sale. — Return, — A  proper  sale  of  lands  by  a  shenfiT,  by  virtue 
of  a  proper  decree  issued  to  him  authorizing  it,  and  a  sufficient  deed 
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made  by  him  at  the  proper  time,  there  having  been  no  redemption,  vest 

a  good  title  in  a  Htninger  who  purchanes,  as  against  the  defendants  in 

the  decree,  though  tlie  sherifl',  by  mistake,  fails  to  endorse  a  return  on 

the  decree  in  his  hands. 
8am£. — CoUoUei-al  Attack. — EJeetmeni. — In  ejectment  by  the  purchaser  at 

sheriff's  sale,  against  the  defendant  in  the  execution,  the  latter  can  not 

attack  the  sale  save  for  causes  which  render  it,  not  voidable  merely,  but 

absolutely  void. 
Ejectment. — Chmplaint, — lUle. — A  complaint  for  the  possession  of  lands, 

which,  by  the  facts  averred,  shows  title  in  the  plaintifij  without  stating 

the  conclusion  that  he  is  owner,  is  good  on  demurrer. 
Pleading. — Prayer  for  Rdief. — A  complaint,  alleging  facts  which  entitle 

the  plaintiff  to  some  relief,  is  good  on  demurrer,  and  is  not  vitiated  by 

a  prayer  for  the  wrong  relief. 
"New  Trial. — Cannes. — "  Error  of  law  occurring  at  the  trial  as  hereafter 

set  forth,  and  excepted  to  by  the  defendant,"  is  not  sufficiently  specific, 

as  a  cause  for  a  new  trial,  to  present  any  question. 

From  the  Marshall  Circuit  Court. 

Jl  S,  Frazer  and  W.  B.  Hess,  for  appellants. 

M.  A.  0,  Packard  and  0,  M,  Packard,  for  appellee. 

Elliott,  J. — The  second  paragraph  of  the  appellee^s  com- 
plaint alleges  that  one  Samuel  Miller  obtained  two  decrees  of 
foreclosure  against  Noble  D.  Lovely,  then  in  life,  and  Ange- 
line  Lovely,  his  wife ;  that  these  decrees  ordered  the  sale  of 
•certain  parcels  of  real  estate,  and,  among  them,  the  one  here 
in  controversy ;  that  the  sheriflP  duly  advertised  and  sold  the 
property,  according  to  law,  and  the  appellee  became  the  pur- 
-chaser ;  that  it  was.  not  redeemed,  and,  at  the  expiration  of 
one  year  from  the  day  of  sale,  he  received  a  deed  from  the 
sheriff.  It  is  also  alleged  that  the  sheriff  sold  the  property 
on  the  proper  decree,  but,  by  mistake,  made  his  return  on  the 
wrong  certificate ;  and  that  the  appellants  are  wrongfully  in 
pos.session,  claiming  title. 

We  think  this  paragraph  is  good.  It  shows  a  valid  sale, 
iind  the  deliverv  of  a  suflScient  deed.  The  mistake  in  en- 
iJorsing  the  return  on  the  wrong  decree  did  not  make  the  sale 
void ;  in  feet,  the  failure  of  the  sheriff  to  make  any  return  at 
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all  would  not,  of  itself,  have  invalidated  the  sale.  StcUe,  ear 
rd.,  V.  ScUyera,  19  lud.  432. 

It  is  said  that  the  pleading  is  bad  because  it  does  not  allege 
ownership.  This  objection  is  not  well  founded.  The  fitcts 
are  stated  which  show  the  appellee^s  title,  and  this  is  sufficient, 
without  stating  the  mere  general  conclusion  which  results 
from  the  application  of  the  law  to  these  &cts. 

It  is  also  said  that  the  complaint  prays  that  the  sheriff  may 
be  compelled  to  correct  the  mistake  in  his  return,  and  that,, 
as  courts  have  no  authority  to  compel  the  sheriff  to  do  this, 
the  pleading  is  bad.  We  need  not  enquire  whether  the  ap- 
pellants are  right  in  their  statement  of  the  rule  as  to  the  power 
of  the  court  over  the  sheriff,  for  it  is  plain  that  if  they  were 
correct  the  conclusion  deduced  would  not  follow.  If  it  were 
conceded  that  so  much  of  the  pleading  as  seeks  an  order  against 
the  sheriff  was  bad,  it  would  still  repel  a  demurrer,  for  the 
facts  show  the  plaintiff  entitled  to  some  relief,  and,  where  this 
is  so,  a  demurrer  will  not  He.  Bayless  v.  Glenn,  72  Ind.  5 ; 
Teal  V.  Spmgler,  72  Ind.  390. 

The  first  and  third  reasons  stated  in  the  motion  for  a  new- 
trial  are  the  usual  ones,  that  the  finding  is  contrary  to  the  law 
and  the  evidence.  The  second  is  thus  assigned :  "  Second,  For 
error  of  law  occurring  at  the  trial  of  said  cause  as  hereafter 
set  forth,  aiid  excepted  to  by  the  defendants."  .This  is  not 
sufficient  to  present  any  question,  and  we  are  therefore  only 
required  to  consider  such  as  are  presented  under  the  first  and 
third  reasons. 

The  evidence  shows  the  decree  of  a  court  of  competent 
jurisdiction ;  the  issue  and  delivery  of  a  certified  copy  thereof 
to  the  sheriff;  advertisement  and  sale ;  payment  of  the  pur- 
chase-money, and  the  execution  of  a  certificate  and  deed.  This 
was  abundantly  sufficient  to  show  title  in  the  appellee. 

The  general  rule  is  that  a  third  person  who  purchases  at  a 
sheriff's  sale  is  not  affected  by  irregularities  in  the  proceed- 
ings of  the  sheriff.  There  is  certainly  no  such  irregularity 
here  shown  as  would  justify  the  court  in  declaring  the  sale 
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void.  The  error  of  the  sheriff  in  endorsing  the  return  on  the 
wrong  decree  could  not  have  possibly  harmed  any  one,  for  the 
certificate  and  the  deed  showed  what  property  was  sold.  In- 
deed, a^  we  have  already  seen,  if  the  sheriff  had  made  no  re- 
turn at  all  the  sale  would  have  been  valid. 

It  is  contended  that  the  sheriff  did  not  sell  the  property  in 
the  order  directed  bv  the  decree.  We  are  inclined  to  think 
that  the  construction  placed  upon  the  decree  by  the  sheriff  is 
correct,  and  that  the  sale  was  made  in  strict  accordance  with 
its  provisions.  At  all  events,  it  is  quite  clear  that  there  was 
no  such  departure  as  worked  injury  to  the  parties,  and,  where 
this  is  so,  the  title  of  such  a  purchaser  as  the  appellee  should 
be  sustained. 

It  is  now  settled  that  an  execution  defendant  can  not  suc- 
cessfully defend  an  action  brought  to  recover  possession  of 
land  purchased  at  a  sale  made  by  the  sheriff,  without  showing 
that  the  sale  was  void.  A  sale  that  is  merely  voidable  can 
not  be  collaterally  attacked.  Jones  v.  Kokomo,  etc,.  Go.,  77 
Ind.  340. 

The  appellants  utterly  failed  to  show  any  irregularity  or 
misconduct  which  would  render  the  sale  void,  and  the  court 
below  did  right  in  rendering  judgment  against  them. 

Judgment  affirmed. 


No.  9487. 

Hammond  v.  Stoy  et  al. 

BEAii  Estate,  Action  to  Recover. — Complaint. — Description, — A  tract  of 
land  situate,  etc.,  known  as  a  part  of  the  J.  W.  farm,  in  fractional  section, 
etc.,  containing,  etc.,  is  not  a  sufficient  description ;  and  a  complaint  to 
recover  real  estate  by  such  description  may  be  dismissed. 

Same. — Discretion  of  Court, — If,  in  a  complaint  to  recover  real  estate,  the 
description  of  the  land  be  valid,  but  uncertain  or  obscure,  the  court  may 
require  that  it  be  made  more  specific. 

From  the  Floyd  Circuit  Court. 


1  8ft    457 
141    331 
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J.  H,  Stotaenburg,  tor  appellant. 
D,  C.  Anthony,  for  appellees. 

Woods,  C.  J. — Complaint  in  two  paragraphs  by  the  ap- 
pellant to  recover  of  the  appellees  the  possession  of  real  es- 
tate. The  court,  upon  motion  of  the  appellees,  directed  the 
appellant  to  make  the  first  paragraph  more  specific  in  respect 
to  the  description  of  the  land  sought  to  be  recovered,  and, 
the  appellant  having  refused  to  do  so,  dismissed  the  action  as 
to  that  paragraph.  The  question  for  decision  is,  whether 
or  not  this  action  of  the  court  was  erroneous. 

The  description  of  the  premises  given  in  the  paragraph  ia 
as  follows : 

"A  tract  of  land  in  the  county  of  Floyd,  and  State  of  Indiana, 
known  and  described  as  a  tract  of  land  in  said  county  on  the 
bank  of  the  Ohio  river,  known  as  a  part  of  the  Joshua  Wil- 
son farm,  and  in  fractional  section  fifteen  (15),  township,"  etc., 
"containing  forty  acres." 

Counsel  for  the  appellant  insists  that  the  phrase  "  part  of 
the  Joshua  Wilson  farm,"  is  the  known  and  established  name 
and  description  of  the  forty  acres  of  land  sought  to  be  re- 
covered, and  as  such  is  as  good  as  "  Manor  of  Dale,"  "  \Y^hite- 
acre  "  or  the  like  descriptions,  whose  sufficiency  can  not  be 
questioned. 

If  this  proposition  were  conceded,  it  would  not  necessarily 
follow  that  the  court  exceeded  its  proper  discretion  in 
requiring  a  more  particular  and  definite  description  to  be 
brought  into  the  record.  That  which  would  be  sufficiently 
definite  in  evidence  mav  often  be  entirely  insufficient  in 
pleading,  where  certainty  of  averment,  at  least  to  a  common 
intent,  is  always  required.  Halstead  v.  Board,  etc,  infra; 
Lemmon  v.  Whitman,  75  Ind.  318  (39  Am.  R.  151). 

We  are,  however,  of  the  clear  opinion  that  the  phrase  re- 
ferred to,  as  used  in  the  pleading,  has  no  such  significance  as 
is  contended  for,  but  must  be  interpreted  according  to  the 
plain  meaning  of  the  words  used.     Under  the  rule  that  that 
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is  certain  which  can  be  made  certain,  it  might  be  a  sufficient 
description  to  write, "  The  Wilson  farm,  in  section  No.,"  etc. ; 
but  to  say  a  ^^  part  of"  such  farm,  without  defining  the  part, 
is  clearly  bad  for  uncertainty,  and  the  uncertainty  is  not  re- 
moved by  the  averment  of  quantity. 

In  WhiUelsey  v.  BeaM,  5  Blackf.  143,  a  bill  for  the  fore- 
closure of  a  mortgage  was  held  to  be  "  defective  in  not  so 
describing  the  land,  tliat  the  officer  of  the  court  may  know 
on  what  premises  to  enter  to  execute  the  order  of  the  court," 
and  to  the  same  effect  are  the  later  cases.  Magee  v.  Sander- 
son,  10  Ind.  261 ;  Nolte  v.  Libbei-t,  34  Ind.  163;  Boiven  v. 
Wood,  35  Ind.  268 ;  White  v.  Hyatt,  40  Ind.  385 ;  Struble  v. 
Neighbert,  41  Ind.  344 ;  &lgos  v.  Cochran,  54  Ind.  593 ;  Hal- 
stead  V.  Board,  etc,  56  Ind.  363 ;  Lewis  v.  Owen,  64  Ind.  446  ; 
Kereheval  v.  Lamar,  68  Ind.  442 ;  Bayless  v.  Glenn,  72  Ind. 
5;  Rucker  v.  Steelman,  73  Ind.  396;  Alien  v.  Shannon,  74 
Ind.  164. 

Judgment  affirmed. 
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No.  10,465. 

Blankenbaker  et  al.  v.  Bank  op  Commerce  et  al. 

Decedents'  Estates. — Preferred  Claims, — Attorney's  LUn, — Res  Adjudieata, 
— Judgment — Ooll4iipxU  Attack. — Trustee, — Case  Distinguished, — A  suit  was 
pending  against  B.,  when  she  died,  to  recover  attorneys'  fees  for  services 
in  a  cause  wherein  B.  had  recovered  a  judgment  for  $25,000.  Her  ad- 
ministrator having  then  been  made  a  party,  such  proceedings  were  had 
that  the  sum  of  $5,000  was  allowed  to  the  attorneys,  and  a  decree  entered 
establishing  a  lien  therefor  upon  the  judgment.  The  attorneys  after- 
wards, by  petition,  applied  for  an  order  upon  the  administrator  to  com- 
pel him  to  pay  their  allowance  out  of  the  proceeds  of  the  judgment  as  a 
preferred  claim,  and  the  other  creditors  of  the  estate  were  made  defend- 
ants to  the  petition. 

Heldy  that  the  order  prayed  was  properly  granted. 

HHd,  also,  that  the  original  decree  establishing  the  lien,  being  unreversed, 
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was  an  adjudication  which  bound  all  creditors  of  the  estate,  though  not 
parties  thereto,  the  administrator  being  their  proper  representative  and, 
as  to  them,  the  trustee  of  an  express  trust,  and,  however  erroneous,  such 
creditors  could  not  question  it  collaterally.  Jenkins  v.  Jenkin^y  63  Ind. 
120,  distinguished. 

From  the  Floyd  Circuit  Court. 

E.  Field  and  L.  Stout,  for  appellants. 
a  F.  McNuU,  W.  A.  Montgomery^  G.  W.  Grvbbs  and  D.  C. 
Anthony,  for  appellees. 

NiBLACK,  J. — This  was  a  proceeding  upon  petition  by  the 
Bank  of  Commerce,  of  Indianapolis,  Cyrus  F.  McNutt,  Wil- 
liam A.  Montgomery  and  George  W.  Grubbs,  against  Leoni- 
4as  Stout,  as  administrator  of  the  estate  of  Eliza  Bowles^  de- 
ceased^ and  against  Hiram  D.  Blankenbaker,  Burnie  Graw, 
John  C.  Albert,  Samuel  Ryan,  John  W.  Tucker  and  Arthur 
J.  Simpson,  as  creditors  of  said  estate,  to  obtmn  an  order  re- 
quiring Stout,  as  such  administrator,  to  pay  an  allowance,  in 
the  nature  of  a  decree,  standing  in  their  favor,  against  the  es- 
tate, as  a  preferred  claim. 

The  cause  was  tried  upon  an  agreed  statement  of  facts  under 
the  provisions  of  section  553  of  the  code  of  1881. 

The  facts  agreed  upon  were  to  the  effect  that,  on  the  7th 
day  of  December,  1868,  the  said  Eliza  Bowles,  being  then  in 
life,  by  the  consideration  of  the  Orange  Circuit  Court,  ob- 
tained a  decree  of  divorce  from  her  husband,  William  A. 
Bowles,  and  a  judgment  for  $25,000  for  alimony;  that  Sam- 
uel H.  Buskirk,  Cyrus  F.  McXutt,  William  A.  Montgomery 
and  George  W.  Grubbs  were  her  attorneys  in  obtaining  the 
decree  of  divorce  and  judgment  for  alimony ;  and  that  the 
services  rendered  by  them  in  that  behalf  were  reasonably  worth 
the  sum  of  $5,000,  no  part  of  which  had  ever  been  paid;  that 
no  lien  was  taken  by  said  attorneys,  or  either  of  them,  to  se- 
cure their  fee  under  the  statute  of  1865,  upon  the  subject  of 
liens  for  attorneys'  fees ;  that  afterwards,  and  before  the  death 
of  the  said  Eliza  Bowles,  said  attorneys  commenced  a  suit  in 
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attachment  against  her,  in  the  said  Orange  Circuit  Court,  to 
recover  tlleir  said  fee ;  that  afterwards,  on  the  8th  day  of  Feb- 
ruary, 1870,  and  before  said  suit  was  tried,  the  said  Eliza 
Bowles  died  intestate,  and  the  said  Leonidas  Stout  was,  on 
the  7th  day  of  March,  1870,  by  the  proper  court  of  Floyd 
county,  appointed  administrator  of  her  estate ;  that  thereupon 
the  said  attorneys  filed  in  the  said  Orange  Circuit  Court  an 
amended  complaint,  making  the  said  Stout,  as  such  adminis- 
trator, sole  defendant  in  said  action ;  that  after  the  amended 
complaint  was  so  filed  the  cause  was,  on  a  change  of  venue, 
transferred  to  the  county  of  Floyd,  and  afterwards,  in  like 
manner,  to  the  county  of  Harrison ;  that,  on  the  27th  day  of 
March,  1872,  said  cause  was  tried  in  the  Harrison  Circuit 
Court,  and  a  judgment  rendered  therein  as  follows: 

^  Come  now  the  parties  and  the  defendant  files  his  answer 
to  the  plaintiffs'  complaint,  and,  the  cause  being  now  at  issue, 
the  same  was  submitted  to  the  court  for  trial,  without  a  jury, 
upon  complaint,  answer,  exhibits  and  evidence  in  the  cause 
and  agreement  of  the  parties  in  open  court  made.  And  the 
court,  being  sufficiently  advised,  finds  for  the  plaintiffs,  and 
that  the  allegations  of  the  complaint  are  true,  and  that  the 
reasonable  value  of  the  services  of  plaintiffs  in  procuring  the 
divorce  and  alimony  for  defendants'  decedent,  as  set  forth  in 
plaintiffs'  complaint  is  $5,000,  and  that  the  assets  of  the  es- 
tate of  said  defendant  [decedent]  consist  chiefly  of  the 
judgment  for  alimony  in  complaint  mentioned  against  Wil- 
liam A.  Bowles,  and  of  money  and  property  in  Floyd  county, 
Indiana. 

^'And  the  court  ftirther  finds  that  said  services  of  plaintiffs 
for  said  decedent  were  useful  and  beneficial  to  her,  and  that 
it  was  mutually  agreed  and  understood  between  plaintiffs  and 
said  decedent  that  said  judgment  and  recovery  for  alimony 
should  be  and  constitute  a  fund  to  which  plaintiffs  should 
look,  and  out  of  which  they  should  receive  their  fees  and  ex- 
penditures in  her  behalf,  by  reason  whereof  the  court  finds 
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that  there  is  an  equitable  lieu  in  favor  of  plaintiffs  upon  said 
judgment  and  decree  for  alimony  for  said  fees  and  expenses 
in  the  hands  of  said  defendant  to  be  administered. 

"  It  is,  therefore,  ordered,  adjudged  and  decreed  that  the 
plaintiffs  have  and  recover  of  said  defendant  the  said  sum  of 
?5,000,  to  be  collected  and  made  from  the  proceeds  of  said 
judgment  and  decree  for  alimony,  and  by  agreement  in  open 
court  it  is  ordered  that  each  party  pay  the  costs  by  them  made.'^ 

It  was  further  agreed  that  the  persons  named  as  creditors 
of  the  estate,  in  the  petition  filed  in  this  cause,  are  general 
creditors,  a  claim  having  been  filed  by,  and  allowed  in  favor 
of,  each  of  such  persons  against  the  estate ;  also,  that  the  in- 
terest of  Samuel  H.  Buskirk  in  the  judgment  rendered  as 
above  in  the  Harrison  Circuit  Court  had  been  assigned  to 
the  Bank  of  Commerce  of  Indianapolis. 

Upon  this  agreed  statement  of  facts  the  court  below  made 
a  finding,  and  came  to  the  conclusion,  that  the  petitioners  were 
entitled  to  the  relief  demanded  by  them,  and  ordered,  ad- 
judged and  decreed  that  the  amount  due  to  the  petitioners 
upon  the  said  judgment  of  the  Harrison  Circuit  Court  should 
have  a  preference  in  its  payment  over  the  claims  of  the  gen- 
eral creditors  of  the  estate ;  to  all  of  which  the  respondents, 
as  defendants  in  the  proceeding,  at  the  time  excepted. 

The  appellants  claim  that  the  case  of  Jenkins  v.  JenkinSy  63 
Ind.  120,  is  in  principle  decisive  of  this  case  in  their  fiivor, 
but  we  are  of  the  opinion  that  there  are  important  points 
of  difference  between  the  two  cases.  In  that  case,  the  original 
order  allowing  the  claim  did  not  declare  it  to  be  a  preferred 
claim,  and  did  not  in  any  manner  give  to  it  any  preference  over 
the  general  claims  against  the  estate.  In  the  next  place,  the  or- 
der upon  the  subsequent  proceedings  declaring  the  claim  to  be 
entitled  to  a  preference  in  its  payment,  was  directly  attacked  by 
an  appeal  to  this  court.  Whereas  the  judgment  of  the  Harrison 
Circuit  Court,  establishing  the  lien  asserted  in  this  case,  was 
not  appealed  from  or  otherwise  questioned  by  any  direct  pro- 
ceeding, having  been  permitted  to  remain  in  full  force  as  a 


NOVEMBER  TERM,  1882.  463 

Blankenbaker  et  aL  v.  Bank  of  Commerce  et  al. 

final  adjudication  of  the  matters  which  it  purports  to  embrace 
and  to  adjudicate.  It  is  regular  upon  its  face^  and  rendered 
in  a  court  of  competent  jurisdiction.  However  erroneous, 
therefore,  it  may  have  been,  we  can  not  treat  it  as  a  void  judg- 
ment because  of  any  objection  now  collaterally  urged  against  it. 

Hence  we  are  unable  to  make  any  practical  application  of 
the  case  of  Jenkins  v.  Jenkins,  supra,  to  that  judgment  which 
is  now  before  us,  only  as  a  feet  of  an  evidentiary  character, 
and  not  for  review  upon  an  appeal  from  the  proceedings  in 
which  it  was  rendered. 

We  are,  consequently,  of  the  opinion  that  the  agreed  state- 
ment of  facts,  upon  which  the  cause  was  submitted,  established 
the  fact  that  the  right  of  the  appellees  to  preference  in  pay- 
ment over  the  general  creditors  was  a  matter  already  adjudi- 
cated and  settled  by  the  judgment  of  the  Harrison  Circuit 
Court,  and  that  the  court  below  did  not*err  in  the  conclusion 
at  which  it  arrived  upon  the  facts  before  it. 

A  question  is  suggested  as  to  the  propriety  of  making  the 
general  creditors  parties  to  this  proceeding,  but  as  no  such 
question  was  raised  in  the  court  below  the  record  presents 
nothing  on  that  subject  for  our  decision. 

As  incident,  however,  to  the  subject  of  costs  upon  this  ap- 
peal, we  may  remark  that  those  creditors  were  not  necessary 
Arties. 

In  all  matters  pertaining  to  the  ordinary  settlement  of  an 
estate,  the  administrator  is  the  proper  representative  of  the 
creditors  in  the  prosecution  and  defence  of  actions  affecting 
their  interests  in  the  estate,  and  is  as  to  them  the  trustee  of  an 
express  trust.  R.  S.  1881,  section  252;  Vogel  v.  Vogler,  78 
Ind.  353. 

The  judgment  is  affirmed,  with  costs. 

HowK,  J.^  was  absent  when  this  cause  was  considered. 
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No.  10,026. 

Colgate,  Receiver,  v.  Uoberts  et  al. 

Bond. — Oondition. — Brecieh, — Pleading. — In  a  suit  on  a  bond  with  several 
conditions,  there  can  be  a  recovery  only  for  the  breaches  assigned  by  the 
complaint. 

Same. — Receiver. — To  a  complaint  on  a  receiver's  bond,  assigning  for  breach 
a  failure  to  pay  over  to  his  successor  $1,000,  money  received  by  the 
obligor  as  receiver,  an  answer  showing  a  credit  of  $857  allowed  him  on 
settlement  by  the  court  which  appointed  him,  and  that  said  court  found 
a  balance  due  from  him  of  $94,  which- he  paid  to  his  successor,  is  good 
on  demurrer. 

From  the  Jefferson  Circuit  Court. 

M.  D,  Wihon  and  W.  H.  Gordy  for  appellant. 
E,  R.  Wilson,  W.  T.  Frkdley  and  C.  E,  Walker,  for  ap- 
pellees. 

•BicKNELL,  C.  C. — Walter  S.  Roberts,  as  receiver  of  the 
German  Buildin<(  and  Loan  Association  No.  2,  of  Jefferson 
county,  Indiana,  gave  bond,  with  Charles  E.  Walker  as  surety, 
in  the  penalty  of  $1,000,  conditioned  for  the  fiiithful  per- 
formance of  duty  and  for  the  proper  payment  of  all  moneys 
by  him  received  as  such  officer. 

Harry  Colgate,  his  successor  in  office,  brought  this  suit  on 
said  bond,  against  principal  and  surety,  alleging  that  Roberts, 
on  demand,  had  failed  to  pay  over  to  his  said  successor  $1,000, 
moneys  received  by  said  Roberts  as  such  officer.  The  suit 
was  commenced  on  January  10th,  1882. 

The  defendant  Roberts  answered  in  two  paragraphs : 

1st.  A  general  denial. 

2d.  An  accounting  and  payment  in  full  before  suit  brought, 
and  a  discharge  by  the  proper  court. 

To  the  second  paragraph  of  this  answer  the  plaintiff  re- 
plied in  three  paragraphs : 

1st.  In  denial  of  such  accounting  and  payment. 

2d.  In  denial  of  the  discharge,  and  averring  that,  besides 
the  amount  accounted  for,  there  is  an  unpaid  judgment  against 
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the  defendant  in  favor  of  plaintiff  for  $1,307.15,  with  interest 
from  March  1st,  1880. 

3d.  Substantially  the  same  as  the  second. 

The  defendant  Walker  answered  in  five  paragraphs : 

Ist.  That  he  was  surety  in  the  bond ;  that  at  the  February 
term,  1879,  of  the  Jefferson  Circuit  Court,  Roberts  fully  ac- 
<X)unted  for  and  paid  into  court  all  that  was  found  due  from 
him  as  receiver,  to  wit,  $94,  and  was  then  fully  discharged 
by  said  court. 

2d.  That  Roberts  paid  to  the  creditors  of  said  building  as- 
sociation, under  the  orders  of  said  court,  all  the  moneys  he 
ever  had  as  such  receiver. 

3d.  As  to  all  but  $143,  that  Roberts  owed  the  association 
$2,500  for  money  borrowed  by  him  from  it,  and  secured  by  a 
second  mortgage  on  property  of  his,  subject  to  a  prior  mortgage 
to  Helen  Carmany  for  $1,000 ;  that  one  Umbach  held  the  note 
of  the  association  for  $1,000,  and  one  Bierck  held  the  note 
of  the  association  for  $100,  credited  with  $43;  that  this  de- 
fendant bought  said  Umbach's  note  for  $800,  and  said  Bierck^s 
note  for  $57 ;  that  afterwards  said  Roberts  fraudulently  en- 
tered of  record  a  satisfaction  of  his  mortgage,  without  any  pay- 
ment made  thereon,  and  then  mortgaged  the  same  property  to 
said  Umbach  for  $700 ;  there  being  yet  really  due  on  his  own 
mortgage  to  the  association  about  $1,300;  that  Roberts  after- 
wards, when  he  settled  with  the  court  in  1879,  reported  his 
said  mortgage  as  part  of  the  assets  of  the  association,  and 
fully  settled  and  paid  over  the  amount  found  due  by  him  as 
such  receiver,  counting  said  mortgage  as  part  of  the  assets ; 
that  afterwards  said  Umbach  mortgage  was  decreed  by  said 
oourt  to  be  a  superior  lien  to  the  mortgage  of  said  Roberts 
wrongftiUy  entered  satisfied  by  him  as  aforesaid,  and  said  sat- 
isfaction was  adjudged  to  be  null  and  void,  and  it  was  decreed 
that  there  was  due  said  association  thereon  from  said  Roberts 
$1,307,  and  the  property  was  ordered  sold  to  satisfy  all  of 
said  mortgages,  and  was  amply  sufficient  to  pay  them  all,  but 
Vol.  85.— 30 
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said  Colgate  failed  to  attend  the  sale,  and  made  no  effort  to 
procure  bidders,  and  permitted  the  property  to  sell  for  barely 
enough  to  pay  the  Carraany  and  Umbach  mortgages;  that 
in  March,  1880,  Roberts 'had  been  cited  to  appear  and  make 
settlement,  and  in  order  to  obtain  from  this  defendant,  for 
use  in  such  settlement,  the  notes  of  said  association,  so  pur- 
chased as  aforesaid  by  this  defendant,  which  together  amounted 
to  ^1,057  and  interest,  he  agreed  to  give  this  defendant  there- 
for $857,  the  amount  paid  therefor  by  defendant,  and  to  se- 
cure the  same  by  his  note  with  E.  P.  Meyer  as  surety,  and 
upon  that  agreement  this  defendant  let  him  take  the  notes  to 
be  used  in  said  settlement,  he  promising  to  get  said  Meyer  to 
sign  said  note,  as  soon  as  he  could  see  him ;  that  on  said  set- 
tlement said  Roberts  was  allowed  for  said  notes  $857,  being 
the  amount  thie  defendant  had  paid  therefor,  without  interest, 
and  after  that  allowance  said  Roberts  was  found  indebted  as 
such  receiver  to  his  successor,  $94,  which  he  paid;  that  by 
the  transaction  aforesaid  this  defendant  in  effect  paid  for  said 
Roberts  said  sum  of  $857 ;  that  said  Meyer  has  never  signed 
said  note,  and  said  Roberts  is  insolvent,  and  that  this  defend- 
ant, having  thus  paid  to  the  association  $857,  is  liable  upon 
the  bond  only  for  $143,  which,  with  said  $857,  will  make  up* 
the  entire  penalty  of  the  bond. 

4th.  Payment  in  full  by  defendant. 

5th.  A  set-off  of  $1,000  for  money  had  and  received,  and 
money  paid  by  defendant  for  the  use  of  the  association. 

The  plaintiff  replied  to  the  answer  of  said  defendant  Walker 
as  follows : 

To  the  first  paragraph,  that  said  Roberts  did  not  fully  ac- 
count and  was  not  discharged  by  the  court ;  and  that  said 
notes  of  Umbach  and  Bierck  were  taken  in  said  settlement  by 
said  association  from  Roberts  as  the  rightful  owner  thereof, 
and  without  notice  of  any  claim  upon  them  by  the  defendant 
Walker. 

To  the  second  paragraph,  a  denial. 

To  the  fourth  paragraph,  a  denial. 
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As  to  the  fifth  paragraph,  the  plaintiff  moved  to  make  it 
'  more  specific,  but  there  was  no  action  of  the  court  thereon,  and 
there  was  no  reply  to  said  fifth  paragraph,  which  must  be  re- 
garded as  denied. 

To  the  third  paragraph  of  Walker's  answer,  the  plaintiff 
filed  a  demurrer,  which  was  overruled. 

The  defendant  Walker  filed  a  demurrer  to  the  plaintiff'^ 
reply  to  the  first  paragraph  of  his  answer,  and  a  motion  to 
strike  out  a  part  of  the  plaintiff's  reply  to  the  fourth  para- 
graph of  his  answer,  but  there  was  no  action  by  the  court  on 
either  of  the?e  matters.     The  record  then  states  as  follows : 

"Come  the  parties,  and  the  plaintiff  abides  by  his  demurrer 

m 

to  the  third  paragraph  of  the  defendant  Walker's  answer,  and 
refuses  to  reply  thereto,  and  by  agreement  this  cause  is  sub- 
mitted to  the  court  for  trial  upon  the  other  issues,  and  the 
court,  by  like  agreement,  finds  for  the  plaintiff,  as  damages  on 
said  official  bond  sued  on,  $143." 

Upon  this  finding  a  judgment  was  rendered,  from  which 
the  plaintiff  appealed,  assigning  as  errors : 

1st.  Overruling  the  demurrer  to  the  third  paragraph  of  the 
answer  of  the  defendant  Walker. 

2d.  Not  giving  judgment  for  the  amount  claimed  in  the 
petition. 

3d.  Not  rendering  judgment  for  the  amount  of  the  cove- 
nant or  penalty  sued  on. 

The  second  and  third  of  these  specifications  are  too  general 
to  raise  any  question.  Ray  v.  Ddchon,  79  Ind.  56 ;  Durham' 
V.  Craig,  79  Ind.  117.  There  was  no  motion  to  modify  the 
judgment. 

As  to  the  first  error  assigned,  the  bond  sued  on  contains  in 
its  condition  two  specifications,  first,  that  Roberts  shall  faith- 
fully perform  his  duty  as  receiver;  second,  that  he  shall  pay 
over  to  the  proper  persons  all  moneys  received  by  him  as  such 
officer. 

The  only  breach  assigned  in  the  complaint  is  a  breach  of 
the  second  specification  in  the  condition.  The  complaint  states 
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a  judgment  "awarding  the  whole  of  said  goods  and  chattels 
remaining  in  the  hands  of  the  former  receiver,  Walter  S.  Rob- 
erts, to  the  said  plaintiff  and  receiver  herein,  Harry  Colgate ; " 
and  the  complaint  proceeds  thus :  "  But  said  former  receiver 
herein,  Walter  Roberts,  as  aforesaid,  being  short  in  his  ac- 
counts as  receiver  more  than  $1,000,  did  not  obey  said  order 
of  said  court  in  the  payment  of  all  said  money  so  received  and 
collected  by  him  to  the  plaintiff,  but  of  said  moneys  *  *  * 
more  than  $1,000  now  remains  long  past  due  and  unpaid, 
though  said  plaintiff  has  duly  demanded  the  same,''  etc. 
Wherefore  plaintiff  demands  judgment  for  the  sum  of  $1,000, 
and  all  proper  relief. 

If  Roberts,  being  receiver  of  the  association,  was  person- 
ally indebted  thereto  for  borrowed  money,  secured  by  a  mort- 
gage of  his  property,  and  if,  as  receiver,  he  fraudulently  en- 
tered upon  the  record  a  satisfaction  of  that  mortgage,  without 
paying  any  part  of  it,  and  then  mortgaged  the  property  to  an 
innocent  third  person,  so  that  his  mortgage  became  a  superior 
lien  to  the  mortgage  of  the  association,  and  the  security  of 
the  association  for  the  debt  of  Roberts  was  thereby  impaired 
or  lost,  this  would  be  a  breach  of  the  first  specification  in  the 
condition  of  the  bond;  it  would  not  be  a  faithful  performance 
of  duty,  but  it  would  not  show  any  breach  of  the  second  spec- 
ification in  the  condition,  because,  in  such  a  transaction,  the 
receipt  and  retention  of  any  money  of  the  association  by  Rob- 
erts, as  receiver,  are  neither  expressed  nor  implied. 

He  would  have  injured  the  association  by  his  action  as  re- 
ceiver, in  wrongfully  entering  satisfaction  of  his  own  mort- 
gage on  which  nothing  had  been  paid ;  he  would  be  liable  for 
that  breach  of  duty  in  a  proper  action  on  the  bond,  but  the 
present  action  is  not  for  that  breach ;  the  complaint  claims 
merely  that  Roberts  had  money  of  the  association  in  his 
hands  as  receiver  which  he  refused  to  pay  over. 

To  such  a  claim  any  defence  is  valid  which  shows  that  the 
defendant  had  no  money  in  his  hands  as  receiver,  or  that  he 
paid  over  all  that  he  had. 
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The  third  paragraph  of  Walker's  answer  avers,  that  Rob- 
erts made  a  settlement  of  his  receivership  with  the  proper 
court,  and  was  allowed  $857  for  certain  notes  made  by  the  as- 
sociation which  had  come  into  his  hands,  and  that  after  such 
allowance  he  was  found  indebted  as  such  receiver,  to  his  suc- 
cessor, in  the  sum  of  only  $94,  which  he  paid. 

These  fects  are  admitted  by  the  demurrer;  they  show  that 
there  is  no  cause  of  action  for  the  only  breach  of  the  bond 
alleged  in  the  complaint,  and  that  there  was  no  money  in  the 
hands  of  Robert**  as  receiver  which  he  failed  to  pay  over. 

There  was  no  error  in  overruling  the  demurrer  to  the  third 
paragraph  of  Walker's  answer.  The  judgment  of  the  court 
below  ought  to  be  affirmed. 

Peb  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant. 


No.  9308. 
Naugle  et  al.  v.  State,  ex  rel.  Myers  et  al. 

Bond. — Justice  of  Peace. — Complaint  not  Cured  by  Verdict, — A  complaint  npoit 
the  official  bond  of  a  justice  of  the  peace,  for  a  failure  to  pay  over  money, 
must  show  that  the  justice  received  the  money  during  the  period  of  time 
covered  by  the  bond ;  a  defect  in  this  respect  not  being  cured  by  the  verdict. 

Same. — Duetts  Cured  by  Statute, — A  misrecital  in  the  bond  of  a  justice  of 
the  peace  in  respect  to  the  commencement  of  his  term  of  office  does  not 
affect  the  validity  of  the  bond,  the  defect  being  cured  by  the  statute. 
Code  1852,  sec.  790;  R.  S.  1881,  sec.  5530. 

From  the  Monroe  Circuit  Court. 

J,  W.  Buskirk  and  JT.  C.  Dunc(in,  for  appellants. 
J.  H.  Louden  and  i2.  W.  Miera,  for  appellees. 

Woods,  C.  J. — The  first  question  presented  for  considera- 
tion in  this  case  is,  whether  the  complaint  states  facts  suffi- 
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cient,  after  verdict,  to  constitute  a  cause  of  action.  The 
action  is  for  alleged  breaches  of  the  bond  of  a  justice  of  the 
peace.  It  is  alleged  that  in  the  year  1873,  Israel  Naugle  was 
elected  and  commissioned,  and  on  the  30th  day  of  December, 
1873,  was  duly  qualified  as  a  justice  of  the  peace  and  gave 
his  bond  as  such,  signed  by  his  co-defendants  as  sureties,  and 
conditioned  according  to  law ;  that  on  the  25th  day  of  De- 
cember, 1876,  the  relator  recovered  a  judgment  before  said  jus- 
tice of  the  peace  for  a  sum  named,  which  "  was  subsequently 
paid  by  the  judgment  defendant  to  the  said  Naugle  as  jus- 
tice ; "  and  that  he  has  refused  to  pay  over  to  the  relator  the 
money  so  collected,  though  demand  has  been  often  made,  and 
that  he  converted  the  money  to  his  own  use.  A  copy  of  the 
bond  was  made  a  part  of  the  complaint,  and,  as  exhibited^ 
purports  to  have  been  made  and  approved  as  alleged,  on  the 
30th  day  of  December,  1873.  In  the  body  of  the  bond  it  is 
recited  that  "Israel  Naugle  has  been  elected  and  commis- 
sioned a  justice  of  the  peace  *  *  for  the  term  of  four  years 
from  the  7th  day  of  January,  A.  D.  1872." 

The  objection  made  to  the  complaint  is  that  it  does  not 
show  a  receipt  of  the  money,  nor  even  the  rendition  of  the 
judgment  upon  which  it  was  paid,  within  the  term  covered 
by  the  bond. 

The  Constitution  provides  that  a  justice  of  the  peace  "shall 
continue  in  oflBce  four  years,'^  and  "  until  his  successor  shall 
have  been  elected  and  qualified."  R.  S.  1881,  sees.  174, 225. 
The  complaint  alleges  that  Naugle  was  elected  and  commis- 
sioned in  1873,  and  took  the  oath  and  gave  bond  on  the  30th 
day  of  December  of  that  year;  and  as  a  failure  to  give  bond 
"  within  ten  days  after  the  commencement  of  his  term  of  office 
and  receipt  of  his  commission  "  would  have  operated  to  vacate 
his  office  (R.  S.  1881,  sec.  5527),  it  may  fairly  be  presumed  that 
the  term  for  which  he  was  elected  did  not  commence  earlier 
than  December  21st,  1873.  This  being  so,  it  follows  that  the 
recital  in  the  bond  in  respect  to  the  beginning  of  the  term 
was  an  error,  which,  under  the  790th  section  of  the  code  of 
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1852,  R.  S.  1881,  sec.  5530,  does  not  affect  the  validity  of  the 
bond.  But  while  this  shows  that  tlie  relator  recovered  his 
judgment  within  the  time  covered  by  the  bond  in  suit,  it  does 
not  show  the  receipt  of  the  money  within  that  time,  and  it  is 
clear,  if  the  question  were  presented  upon  demurrer,  that  the 
complaint  is  not  good.  Urmston  v.  State,ex  rel.,  73  Ind.  175, 
is  directly  in  point.  Counsel  for  the  appellee  claim  that  the 
defect  is  cured  by  the  verdict,  but  we  are  of  a  different  opinion. 
It  is  not  simply  an  imperfect  statement  of  a  cause  of  action, 
but  a  &ilure  to  show  a  right  of  action  against  the  makers  of 
the  bond  in  suit.  It  is  alleged  that  the  money  was  paid  to 
Naugle  as  justice,  but  that  may  have  been  during  a  subsequent 
term  of  office,  when,  as  it  must  be  presumed,  he  was  acting 
under  another  bond.  In  order  to  uphold  this  complaint  we 
must  indulge  the  presumption  that  the  money  was  paid  upon 
the  relator's  judgment  within  a  certain  time,  when  there  is  no 
averment  to  that  effect,  or  that  Naugle  continued  to  hold  his 
office,  without  re-election,  or,  if  re-elected,  without  giving  new 
bond,  when  nothing  is  alleged  which  even  tends  to  show  or 
suggest  such  facts. 

This  makes  it  unnecessary  to  consider  other  questions. 

Judgment  reversed  and  cause  remanded,  with  leave  to  the 
plaintiff  to  amend  the  complaint. 


No.  9847. 

Oppenheim  et  al.  v.  The  Pittsburgh,  Cincinnati  and 

St.  Louis  Railway  Company. 

•City. — OUy  Cburt,  How  EBtahlished, — Tenure  of  Judge. — A  resolution  of  the 
common  council  which  directs  the  election  of  a  city  judge  according  to 
section  3204,  R.  S.  1881,  brings  the  city  under  that  act  (sections  3204- 
3221),  and  the  judge  so  elected  holds  office  until  his  successor  is  elected 
and  qualified,  and  no  further  order  of  the  council  is  required  directing 
future  elections. 


471, 
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Judgment. — Collateral  Attack. — Xotice. — A  judgment  can  not  be  attacked 
collaterally  for  insufficient  notice  to  a  party,  if  it  appear  that  there  was 
some  notice  although  defective. 

Same. — JurUdidhn, — Ciiy  CouH, — When  a  city  court  erroneously  deter- 
mines notice  to  a  party  to  be  sufficient,  that  determination  can  not  be 
collaterally  impeached. 

From  the  Cass  Circuit  Court. 

J.  G.  McOregoTy  for  appellants. 
N,  0,  Ross,  for  appellee. 

Elliott,  J. — John  C.  McGregor,  acting  as  and  claiming  to 
be  the  judge  of  the  court  of  the  city  of  Logansport,  issued  a 
writ  of  attachment  at  the  suit  of  appellant  Oppenheim,  and 
in  the  same  proceeding  issued  a  summons  against  the  appellee 
as  garnishee,  and  on  the  13th  day  of  October,  1879,  rendered 
judgment  in  appellant's  favor  against  the  ap(>ellee.  This 
action  was  instituted  by  the  latter  to  enjoin  the  enforcement  of 
that  judgment. 

McGregor  was  elected  to  the  oflSce  claimed  by  him  on  the 
4th  day  of  May,  1875.  The  resolution  of  the  common  coun- 
cil directing  the  election  was  passed  on  the  12th  day  of  March 
of  that  year,  and  reads  as  follows :  "That  whereas  the  city  of 
Logansport  has  a  population  of  over  six  thousand  inhabi- 
tants, it  is  ordered  that  there  be  elected  at  the  election  of  city 
oflBcers  to  be  held  on  the  first  Tuesday  in  May  of  this  year,  a 
city  judge,  to  hold  his  office  for  the  term  of  four  years,  and 
until  his  successor  shall  be  elected  and  qualified  as  required 
by  section  one  of  an  act  to  establish  courts  in  cities  having  a 
population  of  six  thousand  inhabitants."  There  was  a  gen- 
eral election  of  city  officers  in  May,  1879,  but  no  order  was 
made  or  notice  given  for  the  election  of  a  city  judge  at  that  elec- 
tion, nor  were  any  votes  cast  for  any  candidate  for  that  office. 

The  contention  of  appellee  is  that  McGregor  ceased  to  be 
an  incumbent  of  the  office  in  May,  1879,  for  the  reason  that 
the  statute  makes  the  continuance  of  the  office  dependent 
upon  the  order  of  the  common  council,  and  that  as  they  had 
restricted  the  term  to  four  years,  and  made  no  order  for  its 
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continuance  or  for  »n  election  in  1879,  there  was  no  such 
office  in  existence  after  the  expiration  of  the  term  of  four 
years.  The  appellants^  position  is :  McGregor  had  a  legal 
right  to  hold  the  officeuntil  a  successor  was  elected  and  qual- 
ified or  the  resolution  of  March  12th,  1875,  rescinded. 

The  general  rule  is  that  where  the  law  creates  an  office,  and 
designates  the  term,  the  person  elected  to  fill  the  office  will 
hold  until  his  successor  is  elected  and  qualified,  unless  there  is 
some  express  provision  to  the  contrary.  Elam  v.  State,  ex  rel., 
75  Ind.  518 ;  Steinback  v.  StaU,  ex  rel,  38  Ind.  483 ;  TuJey  v. 
StatCy  ex  rel.,  1  Ind.  500.  Where  the  statute  makes  the  con- 
tinuance of  the  office  depend  upon  the  orders  of  a  municipal 
legislature,  of  course  this  rule  does  not  apply.  The  first  ques- 
tion in  this  case  is  whether  the  act  of  1875  does  make  the  con- 
tinuance of  the  office  depend  upon  orders  of  the  common 
council  made  as  each  term  of  office  expires.  The  first  section 
of  that  act  reads  thus :  "  Be  it  enacted  by  the  Greneral  Assem- 
bly of  the  State  of  Indiana,  That  the  legal  voters  of  any  incor- 
porated city,  having  a  population  of  over  six  thousand  inhabi- 
tants, may,  at  any  special  election,  elect  a  city  judge,  if  the  com- 
mon council,  by  proper  order  duly  entered  of  record,  shall  have 
so  directed;  such  judge  shall  have  the  qualifications  requiried 
for  judges  of  the  circuit  court,  and  shall  have  the  jurisdiction 
and  powers  as  in  this  act  is  provided,  and  shall  hold  his  office 
for  the  term  of  four  years,  and  until  his  successor  shall  be 
elected  and  qualified.'^ 

We  are  unable  to  find  anything  in  this  statute  requiring 
that  the  common  council  shall  at  the  expiration  of  every  four 
years  adopt  an  order  for  the  continuance  of  the  city  court. 
On  the  contrary,  it  is  clear  that  when  the  court  is  once  estab- 
lished it  is  to  continue  unless  legally  abolished.  The  pro- 
visions made  for  the  duties  of  the  judge  and  for  the  means  of 
enforcing  his  judgments  very  plainly  show  that  the  tribunal 
was  intended  to  be  a  permanent  one.  .  The  provision  in  the 
section  quoted,  that  the  person  elected  shall  hold  until  his 
successor  is  elected  and  qualified  is  strong,  if  not  controlling, 
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evidence  of  the  legislative  intention  to  make  the  court,  when 
once  brought  into  existence,  as  much  a  permanent  one  as  that 
of  the  mayor.  There  is  no  reason  for  requiring  an  order,  es- 
tablishing or  continuing  the  court,  to  be  made  every  four  years, 
and  certainly  no  language  commanding  it.  We  can  conoeive 
of  no  good  purpose  that  would  be  subserved  by  requiring  an 
order  to  continue  what  was  at  the  outset  properly  established 
and  in  its  nature  continuous  and  enduring.  It  can  not  be 
reasonably  supposed  that  the  Legislature  meant  to  require  a 
re-creation  of  a  tribunal  which,  once  brought  into  existence, 
would  naturally  and  of  its  own  inherent  strength  continue  in 
existence  without  the  assistance  of  the  municipal  legislature. 

The  statute  is  awkwardly  framed,  but  there  is  enough  in  it 
to  show  that  the  Legislature  meant  to  make  provision  for  the 
establishment  of  an  office  connected  with  and  forming  part 
of  the  governmental  organization  of  municipal  corporations 
of  a  designated  class.  The  intention  was  to  provide  for  the 
creation  and  existence  of  an  office,  not  merely  for  the  election 
of  an  officer.  A  court  is  created,  and  this  is  something  more 
than  the  judge  who  presides  in  it.  The  court  is  a  fixed  and 
continuing  thing,  not  terminating  every  four  years  unless  kept 
in  existence  by  an  act  of  the  municipal  council.  The  office 
of  judge  is  a  distinct  and  different  thing  from  the  officer,  and 
the  office  may  endure  although  the  officer  may  die  or  resign. 

The  resolution  of  the  common  council,  passed  under  and 
in  accordance  with  the  statute,  contemplates  the  establishment 
of  a  permanent  office,  for  it  provides  that  the  person  chosen 
to  the  office  of  judge  shall  hold  for  the  term  provided  and 
until  his  successor  shall  be  elected  and  qualified.  Taking 
into  consideration  the  provisions  of  the  statute  and  those  ol 
the  resolution,  it  is  plain  that  the  office  of  judge  did  not  cease 
to  exist  four  years  after  McGregor's  election.  The  city  court 
is  a  permanent  department  of  the  municipal  government,  and 
the  office  of  its  judge  can  not  be  for  a  period  different  from 
that  of  the  court  itself,  although  it  may  be  divided  into  terms 
of  four  years  each.     It  is  not  one  term  that  ends  the  office ; 
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that  ends  only  with  the  termination  of  the  court.  The  term 
of  a  judge  may  cease^  but  the  court  as  a  legal  creation  will 
continue,  A  vacancy  in  the  office  of  judge  does  not  put  an 
end  to  the  existence  of  the  court. 

The  effect  of  the  resolution  of  the  common  council  was  to 
bring  the  municipality  they  represented  within  the  provisions 
of  the  statute.  It  does  not  attempt  to  do  anything  different. 
By  ordering  the  election,  the  statute  was  made  to  apply  to  the 
city  of  Logansport,  and  the  court  came  into  existence  under 
the  provisions  of  that  law.  The  authority  conferred  by  the 
legislative  act  is  to  accept  its  provisions,  not  to  make  other  or 
different  ones ;  so  that  when  the  common  council  by  ordering 
the  election  brought  their  municipality  within  the  provisions 
•of  the  statute,  they  brought  into  existence  the  court  provided" 
for  by  the  Legislature.  The  common  council  have  no  authority 
to  do  more  than  bring  the  city  they  represent  within  the  pro- 
visions of  the  act,  and  this  they  do  by  directing  an  election. 
When  this  order  is  made,  the  statute  governs  as  to  the  juris- 
diction, character,  duty  and  duration  of  the  court.  The  order 
for  an  election  establishes  the  court,  and  the  court  when  es- 
tablished exists  under  and  by  virtue  of  the  statute.  We  are 
to  look  to  the  statute,  not  to  the  resolution  of  the  common 
council,  for  the  character,  powers  and  duties  of  the  court.  The 
statute  is  the  organic  law  of  the  corporation,  and  is  to  the 
common  council  what  the  Constitution  of  the  State  is  to  the 
Legislature.  A  municipal  council  have  as  little  power  to 
change  the  character  and  duties  of  an  office  prescribed  by  a 
legislative  enactment  as  the  State  Legislature,  to  change  those  . 
of  an  office  created  and  defined  by  the  Constitution  of  the 
State.  The  city  court  exists  by  virtue  of  the  statute,  and  so, 
also,  does  the  office  of  its  judge.  If  the  common  council  had 
undertaken  to  violate  the  paramount  law,  their  action  so  far 
as  it  was  a  violation  of  that  law  would  be  void.  If  they  had 
attempted  to  create  some  other  court  than  that  provided  by 
the  statute  their  action  would  have  been  without  force.  But 
we  do  not  understand  their  resolution  as  making  any  such  at- 
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tempt.  On  the  contrary,  the  clause, "  until  his  successor  shall 
have  been  elected  and  qualified/' plainly  discloses  the  intention 
to  obey  the  statute  and  bring  into  existence  a  permanent  court, 
as  it  contemplates  and  requires.  Whether  they  might  by 
ordinance  abrogate  the  office  is  a  question  not  before  us. 

The  appellee  appeared  in  the  city  court,  filed  answer,  and, 
without  interposing  any  objections,  suffered  judgment.  In  this 
court  it  is  contended  that  the  notice  issued  to  the  principal 
defendant  was  insufficient,  and  that  the  entire  proceedings  were 
therefore  void.  The  notice  itself  is  not  set  out  in  the  record, 
but  the  judgment  of  the  city  court  recites  that  notice  of  the 
non-residence  of  the  defendant  had  been  published  for  more 
than  thirty  days  before  the  day  set  for  trial,  and,  therefore, 
affirmatively  shows  some  notice.  It  is  settled  that  proceed- 
ings in  a  court  having  jurisdiction  of  the  subject-matter  of 
the  action  can  not  be  collaterally  attacked,  if  it  appear  that 
there  was  some  notice,  although  it  is  defective.  Muncey  v. 
Joest^  74  Ind.  409 ;  Hume  v.  Gonduitty  76  Ind.  598 ;  McAlpine 
V.  Sweetaer,  76  Ind.  78 ;  Stout  v.  Woods,  79  Ind.  108. 

It  is  not  necessary  for  a  justice  of  the  peace  to  copy  into 
the  record  the  summons,  and  the  same  rule  must  apply  to  no- 
tice of  publication  or  other  process  issued  against  the  defend- 
ant. Taylor  v.  McClure,  28  Ind.  39;  Baldwin  v.  Webster,  68 
Ind.  133;  Hume  v.  Conduitt,  supra. 

The  decision  of  the  city  court  was  made  upon  a  notice  be- 
fore it,  and  is  the  determination  of  a  jurisdictional  question, 
and  can  not  be  collaterally  impeached.  This  rule  applies  to 
courts  of  justices  of  the  peace  as  well  as  to  other  inferior  ju- 
dicial tribunals.  Reed  v.  Whitton,  78  Ind.  579;  Pressler  v. 
Turner,  57  Ind.  56;  Mavity  v.  Eastridge,  67  Ind.  211. 

A  garnishee  is  protected  by  a  judgment  of  a  court  of  com- 
petent jurisdiction,  although  there  maybe  some  error  or  irreg^ 
ularity  in  the  proceedings.  A  judgment  by  a  court  not  hav- 
ing jurisdiction  would  not  protect  him  ;  but  there  was  in  this 
case  full  jurisdiction  of  the  subject-matter,  and  a  conclusive 
determination,  as  against  all  collateral  attacks,  of  the  question 
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of  jurisdiction   of  the  person   of  the  principal   defendant. 
The  appellee  is,  thei'efore,  fully  protected  by  the  judgment 
rendered  in  favor  of  the  appellant  Oppenheim. 
Judgment  reversed. 

On  Petition  for  a  Rehearing. 

Elliott,  J. — The  appellee  insists  that  no  question  is  pre- 
sented upon  the  motion  for  a  new  trial  for  the  reason  that  no 
exception  was  taken  to  the  finding  of  the  court  upon  the 
agreed  state  of  &cts.  The  whole  argument  upon  this  point 
proceeds  on  the  assumption  that  an  agreed  case  is  the  same 
thing  as  a  case  wherein  there  is  an  agreement  as  to  what  &ets 
shall  be  taken  as  the  evidence  in  the  case.  Section  386  of  the 
code  refers  to  agreed  cases,  and  has  no  application  to  cases 
where  there  is  an  agreement  as  to  the  facts.  The  cases  hold- 
ing that  an  exception  to  the  finding  is  the  proper  method  of 
presenting  the  question  of  the  correctness  of  the  decision  ap- 
ply to  agreed  cases,  and  not  to  cases  where  the  agreement  is 
that  certain  facts  exist  and  shall  be  taken  as  evidence.  Lof- 
ton V.  Moore,  83  Ind.  112 ;  Sleseman  v.  Crozier,  80  Ind.  487 ; 
Downey  v.  Washburn,  79  Ind.  242 ;  Martin  v.  Martin,  74  Ind. 
207 ;  Manchester  v.  Dodge,  57  Ind.  584 ;  Fisher  v.  Purdue, 
48  Ind.  323 ;  Carlton  v.  Oummins,  51  Ind.  478 ;  Western  Un- 
ion Tel.  Co.  v.  Frank,  post,  p.  480. 

Some  confusion  has  been  introduced  by  an  inadvertent  mis- 
use of  the  term  '^agreed  statement  of  facts''  where  the  term 
"agreed  case"  should  have  been  used.  The  decision  in 
Uuxtcher  v.  Ireland,  77  Ind.  486,  must  be  understood  as  re- 
ferring to  an  agreed  case,  not  as  referring  to  an  agreed  state 
of  facts  used  as  evidence.  The  record  in  this  case  recites 
that  "  the  following  agreement  of  facts  was  introduced  as  evi- 
dence," and  shows,  also,  that  this  was  an  ordinary  suit  for  in- 
junction and  not  an  "agreed  case "  under  the  statute. 

The  counsel  of  appellee,  in  his  brief  on  the  petition  for  a  re- 
hearing, says :  "  The  only  question  in  this  case  that  admits  of 
controversy  is  whether  by  ordering  an  electionof  city  judge  the 
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office  became  a  permanent  and  continuing  one  without  the 
approval  of  the  common  council/'  and  this  question  we  fully 
considered  and  determined* in  the  former  opinion^  holding 
that  when  the  city  adopted  the  provisions  of  the  act  the  court 
provided  for  by  that  act  became  a  permanent  and  continuing 
one,  and  that  the  common  council  was  not  bound  to  go  through 
the  ceremony  of  readopting  the  provisions  of  the  act  as  often 
as  the  term  of  office  of  the  person  elected  to  the  office  of 
judge  expires.  We  think  it  clear  that  when  the  Legislature 
enacts  a  law  providing  for  the  establishment  of  a  city  judge,  or 
of  the  office  of  city  attorney,  or  street  commissioner,  or  any 
office,  and  the  municipality  adopts  the  provisions  of  the  law, 
it  is  adopted  once  for  all,  and  that  the  action  need  not  be  re- 
affirmed as  often  as  the  terms  of  office  expire. 

Whether  the  council  might  have  rescinded  their  action  ia 
not  a  questioti  in  ^his  case,  for  there  i^  no  pretence  that  it  was 
rescinded.  The  utmost  that  is  claimed  is,  that  there  vrss  no 
affirmative  ordinance  or  resolution  continuing  in  force  the 
first  act  accepting  the  law  enacted  by  the  Legislature. 

Nor  are  we  dealing  with  the  case  of  a  direct  attack  upon  the 
right  of  McGregor,  before  whom  the  judgment  was  rendered,, 
and  by  whom  the  attachment  was  issued,  to  exercise  the  au- 
thority of  city  judge  of  Logansport.  The  case  is  not  one  against 
McGregor,  assailing  his  title  in  behalf  of  the  public,  or  on  be- 
half of  some  claimant  to  the  office ;  nor  is  it  a  case  against  him, 
where,  in  order  to  justify  his  action,  he  must  show  some  right 
to  the  office  claimed  by  him.  The  case  is  one  by  a  citizen,  who, 
finding  McGregor  in  office,  treated  him  as  rightfully  there,  and 
acquired  rights  upon  the  faith  of  his  having  a  right  to  hold  it. 

McGregor  was  elected  to  the  office  he  claims ;  no  successor 
was  elected;  there  is  a  public  act  providing  for  the  creation 
of  such  an  office,  and  providing  that  one  elected  to  fill  it  shall 
serve  until  the  election  of  his  successor.  The  appellant  sued 
out  an  attachment  and  issued  process  in  garnishment  against 
the  appellee;  the  latter  appeared,  submitted  voluntarily,  and, 
without  objection  to  the  jurisdiction  of  the  court,  answered 
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and  suffered  judgment.  Conceding,  but  by  no  means  deciding, 
that  McGregor  was  not  an  officer  dejurcy  he  was,  at  all  events, 
an  officer  de  facto,  and  his  acts  were  valid,  not,  perhaps,  upon 
this  concession  as  to  himself,  but  certainly  so  as  to  the  public 
and  third  persons.  If  valid  as  to  any  person  in  the  world, 
they  should  certainly  be  so  as  to  the  appellee,  who  had,  without 
objection,  suffered  api^ellant  to  acquire-  rights  upon  the  feith 
of  their  validity.  In  Gwmberts  v.  Adains  Ex.  Co.,  28  Ind.  181 , 
the  court  said :  "  The  appellee  appeared  before  the  justice  and 
went  to  trial  without  questioning  his  authority.  He  was  de- 
feated, and  then  appealed  from  the  judgment  to  the  circuit 
court,  and  there,  for  the  first  time,  set  up  that  the  person  be- 
fore whom  the  proceedings  were  had  was  not  a  justice  of  the 
peace.  Such  a  defence  can  not  avail  the  appellee."  In  Taylor 
v.  Skrhiej  Treadway,  696,  the  court  held  that  the  acts  of  one 
claiming  to  be  judge,  and  whose  claim  rested  on  an  unconsti- 
tutional statute,  were  valid  as  to  the  public  until  the  invalidity 
was  authoritatively  declared,  and  the  case  is  expressly  ap- 
proved in  CreighJUm  v.  Piper,  14  Ind.  182.  Analogous  princi- 
ples are  laid  down  in  Blackman  v.  State,  12  Ind.  556 ;  Steinback 
V.  State,  ex  rel.,  38  Ind.  483 ;  Feaster  v.  Woodfill,  23  Ind.  493 ; 
Oase  V.  Staie,  5  Ind.  1.  The  case  last  named  is  infinitely 
stronger  than  the  present,  even  if  it  were  conceded  that  the 
failure  to  adopt  a  second  resolution  determined  the  right  of 
McGregor  to  hold  the  office  of  city  judge. 

We  think  it  very  plain  that  as  both  the  act  of  the  Legis- 
lature and  the  resolution  of  the  common  council  provided 
that  the  person  elected  to  the  office  of  judge  of  the  city  court 
should  hold  until  his  successor  was  duly  elected  and  qualified, 
the  incumbent  of  that  office,  elected  under  the  resolution  of 
March  12th,  1875,  was, at  the  time  the  judicial  acts  complained 
of  were  done,  an  officer  dejure.  Either  this  must  be  so  held 
or  we  must  fly  in  the  face  of  along  and  unbroken  line  of  de- 
cisions, ending  with  the  carefully  considered  case  of  Elam  v. 
State,  ex  rel.,  supra. 

Petition  overruled. 
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The  Western  Union  Telegraph  Company  r.  Frank. 

Assignment  of  Ebbob. —  Praetioe. —  Supreme  CourL — Agreed  SUUemetU  of 
Facte.— r Where  the  evidence  upon  a  trial  consists  of  an  agreed  statement 
of  facts,  conclusions  of  law  can  not  be  stated ;  and  a  specification,  "  The 
court  erred  in  its  conclusions  of  law  upon  the  agreed  statement  of  facts,'' 
presents  no  question. 

Same. —  Specifieation, —  Condugians  of  Law. —  A  specification,  "  The  court 
erred  in  rendering  judgment  upon  said  conclusions  of  law,*'  presents  no 
question  for  consideration. 

Same. — New  Trial.— Bill  of  Exceptions. — In  such  case,  to  question  the  cor- 
rectness of  the  finding,  a  motion  for  a  new  trial  is  necessary,  and  the 
agreed  statement  must  be  incorporated  in  the  record  by  a  bill  of  excep- 
tions, or  otherwise. 

From  the  St.  Joseph  Circuit  Court. 

W.  6r.  Gearge,  for  appellant. 
O.  Ford,  for  appellee. 

Franklin,  C. — Appellee  sued  appellant  for  the  statutory 
penalty  for  failing  to  transmit  a  message.  The  suit  was  com- 
menced before  a  justice  of  the  peace;  trial  and  judgment  for 
appellee,  and  appellant  appealed  to  the  circuit  court. 

In  the  circuit  court  the  cause  was  submitted  for  trial  upon 
an  agreed  statement  of  the  facts.  The  court  found  for  appel- 
lee in  the  sum  of  $100,  and  rendered  judgment  upon  the  find- 
ing.    The  errors  assigned  in  this  court  are : 

1st.  The  court  erred  in  its  conclusions  of  law  upon  the 
agreed  statement  of  facts. 

2d.  The  court  erred  in  rendering  judgment  upon  said  con- 
clusions of  law. 

Neither  of  these  specifications  of  error  presents  any  ques- 
tion for  consideration.  No  motion  for  a  new  trial  was  made, 
and  no  bill  of  exceptions  was  filed,  embracing  the  agreed  state- 
ment of  fiicts  as  the  evidence.  It  was  not  a  proceeding  under 
the  386th  section  of  the  code  of  1852  (R.  S.  1881,  sec.  553), 
for  there  was  no  affidavit  attached  as  therein  required.  The 
difiorence  between  submitting  a  case  under  that  section  and 
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the  use  of  an  agreed  statement  of  facts  as  the  evidence^  upon 
the  trial  of  issues  regularly  formed^  has  been  recognized  in  a 
number  of  decided  cases.  Slessman  v.  Croziery  80  Ind.  487 ; 
DowTiey  v.  Washbumy  79  Ind.  242 ;  Godfrey  v.  WiUoUy  70  Ind. 
60 ;  Manchester  v.  Dodge,  57  Ind.  584. 

Under  the  provisions  of  the  341st  section  of  the  code  of 
1852  (551st  section  of  the  revision  of  1881),  there  can  be  no 
conclusions  of  law  stated  unless  based  upon  the  finding  of  the 
facts  and  at  the  request  of  one  of  the  parties.  In  this  case 
there  were  no  disputed  facts  to  find,  and,  as  there  could  be  no 
conclusions  of  law  stated,  the  finding  could  only  amount  to  a 
general  finding  for  the  plaintiff*;  and  the  specification  in  the 
assignments  of  errors,  that  *'  The  court  erred  in  rendering  judg- 
ment upon  said  conclusions  of  law,''  presents  no  question  for 
consideration. 

The  judgment  below  must  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  it  in 
all  things  affirmed,  with  costs.  « 


No.  9004. 

Barton  bt  ux.  v.  McWhinney. 

Tax  Sale.— Possemon  Under  Ckrtifieaic—SuUuU  GMuerued.— Under  section' 
203  (1  B.  S.  1876,  p.  120),  the  certificate  of  a  tax  sale  entitles  the  holder 
to  the  possession  of  the  premises  described  only  in  case  the  sale  was  reg- 
ular and  valid. 

Same. — Liability  for  BejUs  and  Profits, — ^The  holder  of  an  invalid  certificate 
of  tax  sale  is  not  accountable  to  a  junior  lien-holder  for  rents  of  the 
land,  unless  he  has  had  possession  under  his  certificate  or  has  received 
rents. 

Same. —  IVhen  Invalid, — A  tax  sale  of  land  is  invalid  when  personaltj  might 
have  been  seized  and  sold. 

Vol.  85.— 31 


85 

85 
145 

«1 

481, 

86 
165_ 

481) 
J80( 

85 

160 

fl69 

481 

2 

237 

482  SUPREME  COURT  OF  INDIANA, 


Barton  et  ux.  v.  McWhinney. 


Same. — MunicipcU  Tax  Sale, — The  act  of  March  11th,  1875,  makes  the  as- 
sessment law  of  December  2l6t,  1872,  applicable  to  towns  and  cities,  and, 
consequently,  the  holder  of  an  invalid  city  tax  deed  is  entitled  to  25  per 
cent,  interest,  as  provided  in  that  law. 

Same. — Practice, — Pleading. — Upon  a  complaint  to  recover  the  possession 
or  to  quiet  the  title  of  land,  the  holder  of  an  invalid  tax  deed  may 
have  a  decree  enforcing  the  statutory  lien  given  in  such  cases. 

Same. — Interest. — The  act  of  March  10th,  1879,  has  reference  to  interest  on 
contracts  for  the  forbearance  of  money  or  upon  debts,  and  does  not  re- 
peal the  provisions  of  the  assessment  law  in  respect  to  interest  upon  in- 
valid tax  deeds. 

Verdict. — A  general  verdict  or  finding  need  not  show  the  facts  on  which 
it  rests.  It  need  only  state  a  conclusion  broad  enough  to  cover  the  issues. 

Statute. — Pi^eatnbU, — Enacting  Clauae. — An  act  of  the  Legislature  is  not 
invalid  because  the  enacting  clause  is  preceded  by  a  pceamble. 

Same. — Oppressive  Law. — If  a  law  be  constitutional  the  courts  can  not 
declare*  it  invalid  because  unreasonable  and  oppressive. 

From  the  Superior  Court  of  Marion  County. 

J.  BiLchanan,  for  appellants. 
J,  T.  Lecklider,  for  appellee. 

Woods,  C.  J. — Complaint  by  the  appellant  Henry  P.  Bar- 
ton. In  the  first  paragraph  it  is  alleged  in  substance,  that  on 
the  15th  day  of  May,  1877,  at  a  commissioner's  sale  made  upon 
a  decree  of  foreclosure  of  a  mortgage  executed  September  20th, 
1873,  the  plaintiff  purchased  certain  described  real  estate, 
took  possessionof  the  same  on  the  1st  day  of  September,  1878, 
and,  in  1 879,  received  the  commissioner's  deed  in  consumma- 
tion of  the  sale,  becoming  thereby  the  owner  of  the  property ; 
that  on  the  8th  day  of  February,  1875,  the  defendant  Mc- 
Whinney purchased  the  property  at  a  tax  sale  by  the  county 
treasurer,  for  the  sum  of  $119.44,  and  received  a  certificate 
of  purchase,  whereby  he  became  and  was  entitled  to  the  pos- 
session from  the  last  named  date,  and  thereby,  from  that  date 
until  September  1st,  1878,  excluded  the  plaintiff  from  pos- 
session ;  that  the  rental  value  of  the  property  during  that  time 
was  $50  per  month,  and  largely  exceeded  the  amount  due  on 
the  defendant's  claim,  with  penalty  and  interest,  but,  neglect- 
ing to  give  credit  for  the  same,  the  defendant  had  taken  and 
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was  asserting  title  under  an  auditor's  deed.  Prayer  for  an 
accounting,  etc. 

The  second  paragraph  is  to  quiet  title,  and  the  third  to  pro- 
cure a  cancellation  of  tax  deeds,  which  are  shown  to  be  in- 
valid, because  of  the  &ilure  to  seize  and  sell  personalty. 

The  appellee  answered  by  a  general  denial,  and  filed  a  cross 
bill,  to  which  the  plaintiff's  wife  was  made  a  defendant.  The 
first  paragraph  of  the  cross  bill  is  in  the  ordinary  form  to 
quiet  title.  In  the  second  paragraph  the  appellee  alleges  his 
purchase  of  the  property  at  tax  sale  by  the  county  treasurer, 
on  the  8th  day  of  February,  1875,  and  receipt  of  the  certifi- 
cate of  sale,  and  afterwards  of  the  tax  deed ;  the  amounts  of 
his  bid  at  the  sale  and  of  his  subsequent  payments  of  taxes ; 
also,  a  purchase  of  the  property  at  a  tax  sale  made  by  the  city 
treasurer  of  Indianapolis,  the  issuing  to  him  of  the  certificate 
of  sale,  and  afterwards  of  the  tax  deed ;  the  amounts  of  his  bid 
and  of  subsequent  payments  of  city  taxes  assessed  against  the 
property;  the  prayer  of  this  paragraph  being  that  the  title 
under  the  tax  deeds  be  quieted,  but  that  if  it  should  be  found 
defective,  the  appellee  should  recover  the  amount  of  his  bids 
and  payments,  with  interest  and  penalties. 

Saving  an  exception  to  the  overruling  of  their  respective 
demurrers  for  want  of  facts  to  each  paragraph  of  the  cross 
bill,  the  appellants  each  answered  by  a  general  denial.  The 
issues  joined  were  submitted  for  trial  to  the  court,  which  made 
a  finding  of  the  tenor  and  effect  following :  "  The  court  *  ^ 
finds  for  the  defendant  and  cross  complainant,  McWhinney,, 
and  against  the  plaintiff  Barton,  and  against  the  defendant 
Fanny  E.  Barton;  and  finds  that  the  defendant  and  cross^ 
complainant,  McWhinney,  claims  the  property  *  *  by  virtue 
of  certain  tax  title  deeds ; "  (here  follows  a  detailed  statement 
of  the  sales,  deeds,  amounts  bid,  subsequent  payments  of  taxes, 
etc. ;)  "and  the  court  further  finds  that  each  of  the  said  deeds 
is  invalid,  and  ineffectual  to  convey  title,  but  that  the  said 
deeds  are  sufficient  to  and  do  carry  and  support  liens  on  the 
said  real  estate  for  the  amount  of  all  taxes  and  charges  paid 
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thereon  by  McWhinney,  who  is  entitled  to  recover  of  and 
from  said  Henry  P.  Barton  such  legal  taxes  and  charges,  to- 
gether with  interest  thereon  at  the  rate  of  twenty-five  (25) 
per  cent,  per  annum  from  the  date  of  sale,  and  like  interest 
on  all  subsequent  payments,"  etc. 

The  judgment  rendered  is,  that  "  Henry  P.  Barton,  plain- 
tiff, pay  to  the  said  defendant  Frank  McWhinney,  the  sum  of 
$1,563.50  *  *  within  thirty  days  from  this  date,  September 
11th,  1879,  and,  in  default  of  such  payment,  that  said  real 
estate,  or  so  much  thereof  as  may  be  necessary,  be  sold,"  etc. 

The  judgment  contains  no  order  for  a  personal  execution 
against  Barton ;  and  it  is,  therefore,  a  mistake  of  counsel  for 
the  appellant  to  say  that  the  court  gave  a  personal  judgment 
against  him.  If,  however,  such  personal  judgment  had  been 
rendered,  there  should  have  been  a  special  exception  or  mo- 
tion to  modify  the  entry  in  order  to  present  the  question  on 
appeal.  Kissell  v.  Anderson^  73  Ind.  485 ;  Adams  v.  LaUose, 
75  Ind.  471 ;  Merritt  v.  Pearson^  76  Ind.  44. 

Counsel  further  claims  that  there  is  a  general  finding  for 
the  cross  complainant,  which  he  says  is  equivalent  to  a  denial 
that  the  plaintiff  Barton  had  title  to  the  laud  as  alleged  in  his 
complaint;  and  upon  this  assumption  insists  that  the  court 
committed  material  error  in  excluding  certain  evidence  which 
tended  to  establish  title  in  the  plaintiff,  for  instance,  the  mort- 
gage under  which  he  purchased.  While  the  first  clause  of  the 
finding,  standing  by  itself,  is  a  general  finding  in  favor  of 
McWhinney,  upon  which,  under  the  first  paragraph  of  his 
cross  bill,  he  might  have  been  entitled  to  a  judgment  declar- 
ing his  title  absolute,  yet,  upon  the  entire  finding,  it  is  clear 
that  such  a  judgment  could  not  be  rendered.  The  entire  find- 
ing means  simply  that  under  his  tax  deeds,  by  which  alone  he 
claimed,  McWhinney  was  entitled  to  a  lien,  and  if  this  is  not 
broad  enough  to  cover  all  the  issues,  the  remedy  sliould  have 
been  sought  by  a  motion  for  a  venire  de  novo.  The  finding, 
however,  would  seem  to  be  broad  enough.  The  object  of  the 
complaint  was  to  quiet  the  plaintiff  ^s  title  against  the  claim 
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of  the  appellee,  whatever  it  was ;  the  court  found  just  w^hat  it 
was,  and  that  it  was  superior  as  a  lien  to  the  rights  of  the 
plaintiif ;  what  those  rights  were  it  was  not  necessary  to  de- 
termine, and  as  the  excluded  evidence  could  not  have  changed 
the  result  in  this  respect,  it  is  not  important  to  enquire  whether 
the  evidence  was,  strictly  speaking,  competent. 

It  is  insisted,  however,  that,  by  virtue  of  his  certificate  of 
purchase  at  the  tax  sale,  the  appellee  was  entitled  to  the  pos- 
session of  the  property  sold,  and,  therefore,  was  accountable 
to  the  plaintiff  under  the  first  paragraph  of  the  complaint  for- 
rent  until  the  time  when  the  plaintiff  obtained  possession  ;  and 
that  if  the  court  had  so  applied  the  law,  and  had  admitted 
the  evidence  offered  by  the  appellants,  the  finding  must  have 
been  for  the  plaintiff. 

The  statute  in  force  at  the  time  of  the  sale  in  question  con- 
tained the  provision  that  the  ^'certificate  shall  entitle  the 
holder  to  the  possession  of  the  premises  described ; ''  but  the 
fallacy  of  the  position  taken  by  the  appellant  is  in  the  failure 
to  distinguish  between  a  certificate  issued  upon  a  sale  in  all 
respects  regular  and  valid,  and  one  issued  upon  an  irregular 
and  invalid  sale.  The  complaint  does  not  show  nor  allege 
that  the  sale  in  this  instance  was  regular ;  the  evidence  shows, 
and  the  finding  is,  that  it  was  invalid.  The  complaint  does  not 
allege  that  the  appellee  obtained  possession  under  his  certif- 
icate ;  on  the  contrary,  the  evidence  shows  without  dispute,  that 
he  did  not  have  possession  nor  receive  the  rents  and  profits, 
but  the  mortgagor,  in  the  mortgage  under  which  the  plaintiff 
obtained  title,  was  in  the  actual  possession  and  enjoyment  of 
the  property  during  the  period  for  which  it  is  claimed  that 
the  appellee  should  have  been  held  accountable.  The  sale 
having  been  invalid,  the  appellee  could  have  received  no  aid 
from  the  law  to  obtain  possession,  and  the  law  will  not  by 
construction  declare  him  to  have  had  what  it  would  not  have 
helped  him  to  assert  or  to  maintain.  Whether  or  not,  if  the 
property  had  been  unoccupied,  and  the  purchaser  could  have 
taken  peaceable  possession,  he  ought  to  have  entered  and 
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should  be  held  accountable  as  if  he  had,  we  do  not  considei: ; 
neither  do  we  consider  whether,  in  *jase  of  a  valid  sale,  lu* 
would  be  held  bound  to  apply  the  rents,  if  received,  towards 
a  redemption  from  tlie  sale. 

It  is  next  claimed  that  the  finding  is  contrary  to  the  law 
and  evidence,  for  the  reasons  following : 

First,  Because,  under  section  256  of  the  act  of  December 
2l8t,  1872,  a  lien  can  be  declared  in  favor  of  the  purchaser  at 
a  tax  sale  only  "  in  case  judgment  shall  be  rendered  against " 
him  "  for  the  recovery  of  such  land  in  an  action  of  ejectment 
or  other  action  either  at  law  or  in  equity." 

The  finding  in  this  instance  is  express,  and  the  judgment 
implies,  that'  the  tax  deeds  of  the  appellee  did  not  vest  in  him 
the  title ;  and,  as  against  the  appellee,  the  judgment  is  just  as 
effective  to  establish  the  plaintiff  Barton's  right  to  the  fee  of 
the  land  as  if  there  had  been  an  express  finding  and  judg- 
ment to  that  effect. 

Second.  "  Because  the  findings  do  not  specify  for  what  rea- 
son the  tax  deeds  are  invalid.  The  record  must  affirmatively 
show  in  all  cases  a  sufficient  cause  to  support  the  judgment 
rendered,  else  the  judgment  is  erroneous." 

The  finding  in  this  case  is  not  in  the  technical  sense  spe- 
cial, but  general ;  and  it  is  not  necessary  that  such  a  finding 
-shall  show  the  facts  which  support  it ;  it  is  enough  if  it  con- 
tain the  statement  of  a  conclusion  broad  enough  to  cover  the 
issue.  It  is  stated  in  this  finding  that  the  deeds  were  suffi- 
cient "  to  carry  and  support  liens  "  in  favor  of  the  appellee ; 
and  this  necessarily  implies  that  the  deeds  were  not  invalid 
for  any  of  the  causes  "  enumerated  in  the  preceding  section  " 
to  section  256,  supra,  which  (pake  the  sale  invalid  for  all  pur- 
]K)se8,  except  that  the  purchaser  may  reclaim  his  money  of 
the  treasurer  who  made  the  sale.  It  was  not  necessary  that 
it  should  be  averred  in  the  cross  bill  that  the  sale  was  invalid 
and  for  what  reason,  because,  by  the  terms  of  section  256, 
supra,  as  interpreted  in  the  decided  cases,  the  court  may,  upon 
a  complaint  in  ejectment  or  to  quiet  title,  find  the  amount 
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due  the  holder  of  an  invalid  tax  deed,  and  decree  a  foreclo- 
sure of  the  Hen  which  the  law  gives  in  such  cases.  Braum  v. 
Fodder,  81  Ind.  491 ;  Jenkim  v.  Rice,  84  Ind.  342. 

It  follows  that  copies  of  the  tax  deeds  were  not  required 
to  be  filed  with  the  pleadings.  The  evidence  shows  that  there 
was  personal  property  which  might  have  been  levied  upon^ 
And  this  was  enough  to  support  the  finding  that  the  deeds 
were  ineflTective  to  convey  title,  but  good  to  establish  the  lien. 

It  is  urged  that  the  damages  are  excessive,  because  the  al- 
lowance of  twenty-fiye  per  cent,  upon  taxes  paid  to  the  city 
was  unlawful. 

"The  act  of  December  21st,  1872,  does  not  apply  to  cities," 
says  counsel, "and  the  act  of  March  11th,  1875, 1  R.8. 1876, 
pp.  338,  339,  supposed  to  be  an  attempt  to  make  this  act 
apply  to  towns  and  cities,  utterly  fails  of  its  purpose.  *  * 
This  act  is  void  for  several  reasons :  1st  The  enacting  clause 
is  wanting.  *  *  *  2d.  Section  2  attempts  to  adopt  a 
general  law  of  the  State,  ^approved  December  2d,  1872.' 
There  is  no  such  general  law.  It,  therefore,  fails  to  adopt  any. 
It  attempts  to  adopt  such  law  only  '  for  the  assessment  of 
taxes,'  not  for  the  collection  and  redemption  therefrom.  *  * 
*  3d.  This  entire  act  is  void,  because  in  (jonflict  with  section 
21,  article  4  of  the  Constitution,  which  provides  that  *No  act 
ehall  ever  be  revised  or  amended  by  mere  reference  to  its  title ; 
but  the  act  revised  or  section  amended  shall  be  set  forth  and 
published  at  full  length.' " 

The  act  referred  to  contains  the  enacting  clause  prescribed 
by  the  Constitution ;  and  the  fact  that  this  clause  is  preceded 
by  a  preamble  explanatory  of  the  reasons  for  its  passage  does 
not  invalidate  the  act.  The  Constitution  says  that  "the  style 
of  every  law  shall  be,  *  Be  it  enacted/  "  etc.,  and  doubtless 
this  clause  should  precede  everything  which  is  made  and  de- 
clared to  be  law ;  but  tliis  by  no  means  forbids  the  use  of  a 
preamble. 

While  the  reference  in  the  second  section  is  to  an  act  ap- 
proved December  2d,  1872,  it  is  clear  from  the  title  and  other 
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provisions,  that  the  act  of  December  21st,  1872,  was  intended ; 
and  we  deem  it  equally  manifest  that  the  legislative  intent  was 
to  make  the  provisions  of  that  act,  so  far  as  relevant  to  "the 
assessment  and  collection  of  taxes,''  applicable  to  towns  and 
cities.  The  language  of  the  second  section  is :  "  Hereafter 
the  general  law  of  the  State  and  amendments  thereto,  ap- 
proved December  2  (1),  1872,  for  the  uniform  assessment  of 
taxes,  shall  apply  to  all  incorporated  cities  and  towns  not 
having  special  charters,  so  &r  as  the  same  shall  be  applica- 
ble/' So  far  as  consistent  with  the  title  of  the  act,  this  makes 
all  the  provisions  of  that  law  applicable  unless  of  such  a 
nature  as  to  be  incapable  of  reasonable  application.  See 
Board,  etc.,  v.  Waason,  74  Ind.  133. 

The  title  of  the  act  embraces  the  assessment  and  collection 
of  taxes,  and  the  only  reason  on  which  wc  are  asked  to  say 
that  the  provisions  of  sections  256  and  257  do  not  apply  is 
because  the  provision  for  allowing  twenty-five  per  cent,  in- 
terest or  penalty  is  oppressive  and  unreasonable.  That, 
however,  is  not  a  subject  for  judicial  cognizance ;  it  is  not  for 
the  court  to  say  that  a  constitutional  law  shall  not  have  eflFect^ 
because  it  is  in  the  judgment  of  the  court  unreasonable. 

We  do  not  consider  the  act  of  1875  obnoxious  to  the  Con- 
stitution. If  section  2  had  been  embodied  in  the  act  of 
1872,  its  validity  could  not  be  assailed ;  and  it  is  no  less  valid 
where  it  is  found.  It  is  not  a  revision  nor  an  amendment  of 
any  act  or  section  of  an  act.  If  by  implication  it  repeals  or 
modifies  the  provisions  of  any  other  law,  it  is  not  therefore 
unconstitutional.     Branham  v.  iMiige,  16  Ind.  497. 

In  the  8th  section  of  the  act  of  March  10th,  1879,  Acts  1879, 
p.  44,  it  is  provided  that  all  laws  on  the  subject  of  interest 
are  hereby  repealed;  and  counsel  for  the  appellant^ says: 
"This  statute  took  effect  prior  to  September  11th  and  16th, 
1879,  the  days  of  this  trial  and  assessment  of  damages.  It 
was,  therefore,  erroneous  for  the  court  to  compute  interest  at 
a  greater  rate  than  six  per  cent.,  as  provided  in  section  3  of 
this  act." 
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We  do  not  think  the  rights  of  the  parties  affected  by  the 
act  referred  to.  The  act  itself  and  the  repealing  clause  have 
reference  to  interest  on  contracts  for  the  forbearance  of  money 
or  upon  debt,  and  existing  contracts  are  saved  from  the  force 
of  the  repeal.     We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 


No.  10,031  ^ 

The  State,  ex  rel.  Baldwin,  Attorney  General,  v.  The 
Board  of  Commissioners  of  the  County  of  Marion. 

Attorney  General. — Common  School  Fund. — Prapeiiij  Fmind  on  Bodies  6y 
Coroner. — The  proceedw  of  effects  found  by  the  coroner  on  the  bodies  of  dead 
persons  do  not  belong  to  the  common  school  fund,  but  go  to  the  support  of 
the  common  schools  of  the  county,  and  a  suit  to  com[)el  its  proper  appli- 
cation can  not  be  prosecuted  on  the  relation  of  the  Attorney  General. 

Same. — Owte.— There  is  no  error  in  refusing  to  render  a  personal  judg- 
ment for  costs  against  the  Attorney  General,  where  he,  on  behalf  of  the 
State,  unsuccessfully  prosecutes  a  suit  on  his  relation  as  an  officer, 
against  a  county,  involving  the  right  to  public  moneys. 

From  the  Marion  Circuit  Court. 

D.  P.  Bafdrnn,  Attorney  General,  for  appellant. 

A.  C.  Harris^  for  appellee. 

NiBLACK,  J. — The  State,  on  the  relation  of  Daniel  P.  Bald- 
win as  Attorney  General,  filed  a  claim  against  Marion  county 
before  the  board  of  commissioners  of  that  county,  but  the 
claim  was  rejected  by  the  board. 

The  State  appealed  to  the  circuit  court,  where  an  amended 
complaint  was  filed,  to  which  a  demurrer  was  sustained  by 
that  court,  and  where  there  was  final  judgment  upon  de- 
murrer in  favor  of  the  board  of  commissioners.  The  court, 
however,  upon  motion,  refused  to  tax  the  costs  against  the 
relator  personally. 
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Error  is  assigned  upon  the  sustaining  of  the  demurrer  to 
the  complaint  as  amended,  and  cross  error  is  assigned  upon  the 
decision  of  the  court  refusing  to  tax  the  costs  against  the  relator. 

The  substantial  part  of  the  amended  complaint  was  as 
follows : 

"  The  relator  says  that  he  is  the  Attorney  General  of  the 
State  of  Indiana,  duly  elected  and  qualified  and  occupying 
said  office;  that  the  officers  of  Marion  county,  Indiana,  to 
w^it,  the  treasurers  thereof,  within  the  last  twenty  years,  have 
collected  from  the  proceeds  of  coroners'  inquests,  and  from 
money  and  valuables  found  upon  the  dead  bodies  of  persons 
dying  in  Marion  county,  Indiana,  by  violence  or  casualty, 
within  twenty  years  last  past,  over  and  above  the  burial  ex- 
penses, and  which  have  not  been  called  for  or  claimed  by  the 
legal  representatives  of  such  decedents,  the  sum  of  $687.77 ; 
that  by  law  said  money  belongs  to  the  common  school  fund, 
or  to  the  common  schools  of  Marion  county,  Indiana,  and 
that  it  was  and  is  the  duty  of  said  treasurers  to  loan  the  same 
and  pay  over  the  interest  thereof  to  the  schools  of  said  county ; 
that  the  interest  upon  said  funds  amounts  to  $905.94 ;  that 
neither  principal  nor  interest  has  ever  been  applied  to  com- 
mon schools ;  that  this  relator  has  demanded  of  said  board 
of -commissioners  of  Marion  county,  that  the  statutes  made 
and  provided  in  the  premises  shall  be  carried  out,  and  said 
moneys  be  set  apart  for  the  use  of  common  schools,  which 
said  board  refuses  to  do,  or  to  account  for  the  same,  or  to  ac- 
count in  any  way  for  the  interest  thereof,  claiming  that  said 
moneys,  belong  to  the  said  county,  and  pleading  to  said  de- 
mand the  statute  of  limitations."     Here  followed  an  itemized 
statement  of  the  amounts  received  by  the  county  treasurers 
from  the  coroners  of  Marion  county,  and  the  interest  claimed 
to  be  due  on  said  amounts,  arising  from  money  and  valuables 
found  upon  dead  bodies  at  inquests,  making  an  aggregate  of 
$687.77  received  by  said  treasurers,  and  of  $905.94  interest 
demanded  thereon.     "Wherefore  the  relator  asks  that  the 
court  will  make  an  order  that  an  accounting  be  had  in  the 
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premises^  and  that  said  moneys,  principal  and  int<}re.st,  be  in- 
vested for  the  benefit  of  the  common  schools  of  Marion  oountv, 
iind  be  taken  from  the  county  fund,  where  they  now  are,  and 
declared  to  be  held  in  trust  for  the  benefit  of  said  common 
schools.  And  the  relator  asks  for  costs  and  other  proper 
relief  in  the  premises." 

The  law  defining  the  powers  and  duties  of  the  Attorney 
General,  which  was  in  force  when  this  action  was  commenced, 
provides  that  "  It  shall  be  the  further  duty  of  the  Attorney 
General  to  a^^certain,  from  time  to  time,  the  amounts  paid  to 
any  public  officer  of  the  State  or  any  county  officer  or  other 
person,  for  unclaimed  witness  fees,  court  docket  fees,  licenses, 
money  unclaimed  in  estates  or  guardianships,  fines  or  forfeit- 
ures, or  moneys  that  escheat  to  the  State  for  want  of  heirs, 
or  from  any  other  source,  where  the  same  is,  by  any  law,  re- 
quired to  be  paid  to  the  State  or  to  any  officer  in  trust  for 
the  State  ,•  and  in  all  cases  where  the  officers  whose  duty  it 
shall  be  to  collect  the  same  shall  fail,  neglect,  or  refuse,  for 
twelve  months  after  the  cause  of  action  in  favor  of  the  State 
shall  have  accrued,  or  shall  fail,  neglect,  or  refuse,  to  sue  for 
And  proceed  to  recover  any  property  belonging  to  or  which 
may  escheat  to  the  State,  the  said  Attorney  General  shall  in- 
stitute, or  cause  to  be  instituted  and  prosecuted,  all  necessary 
proceedings  to  conij)el  the  payment  of  or  recovery  of  any 
such  property."     R.  S.  1881,  section  5668. 

The  eleventh  section  of  "An  act  prescribing  the  powers  and 
duties  of  coroners,"  approved  May  27th;  1852,  as  amended 
by  the  act  of  March  29th,  1879,  provided  that  where  there 
was  no  known  person  lawfully  authorized  to  take  possession 
of  any  money  or  other  valuables,  found  with  any  dead  body, 
the  coroner  should  immediately  deliver  such  money  or  other 
valuables  to  the  treasurer  of  the  county,  who  was  required  to 
deliver  the  same  to  any  person  legally  authorized  to  receive 
it  or  them,  within  one  year  thereafter,  first  retaining  so  much 
as  was  necessary  to  pay  the  expenses  of  the  coroner's  inqui- 
sition and  funeral  expenses  of  the  body. 
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Section  twelve  of  the  same  act  further  provided  that  it 
should  be  the  duty  of  such  treasurer,  if  the  money  which 
thus  came  into  his  hands  should  not  be  called  for  within  one 
year  from  the  time  of  his  receiving  the  same,  "to  loan  it  out 
on  interest  of  not  less  than  seven  per  centum  per  annum,  to 
be  applied  to  common  schools,  equally  to  be  divided  among 
the  townships  of  said  county."  2  R.  S.  1876,  p.  20;  Acts 
1879,  p.  105. 

On  behalf  of  the  Attorney  General,  it  is  conceded  that  the 
unclaimed  moneys  received  by  the  county  treasurers  from  the 
coroners  are  not  expressly  made  a  part  of  the  permanent  school 
fund  of  the  State  by  the  eighth  article  of  the  State  Constitu- 
tion, but  it  is  claimed  that  section  twelve  of  the  coroner's 
act,  supra,  which  was  approved  May  27th,  1852,  transferred 
and  set  apart  those  moneys  to  the  common  school  fund,  and 
that,  under  the  operation  of  the  third  section  of  that  article 
of  the  Constitution,  such  moneys  can  not  now  be  diverted  to 
any  other  purpose,  and  that,  by  the  provision  of  the  statute 
first  above  quoted,  it  is  made  the  duty  of  the  Attorney  Gen- 
eral, when  such  moneys  are  applied  to  other  than  common 
school  purposes,  to  institute  proceedings,  in  the  name  of  the 
State,  to  reclaim  said  moneys  and  to  require  that  the  accrued 
as  well  as  the  accruing  interest,  for  which  the  counties  are 
responsible,  shall  be  devoted  to  the  support  of  the  common 
schools  under  the  general  school  laws  of  the  State. 

As  has  been  seen,  the  Attorney  General  is  only  authorized 
to  sue  for  and  to  fecover  such  money  and  property  as  the 
State  is  entitled  to  receive,  or  as  some  officer  is  authorized  to 
hold  in  trust  for  the  State. 

Section  twelve,  supra,  does  not  purport  to  set  apart  either 
the  principal  or  the  interest  of  the  money  in  question  to  the 
general  school  fund  of  the  State,  or  to  confer  upon  any  officer 
of  the  State  any  authority  over  it.  It  permits  the  principal 
to  remain  in  charge  of  the  respective  county  treasurers,  and 
expressly  directs  that  the  interest  shall  be  divided  between 
the  several  townships  of  the  proper  county,  thus  necessarilv 
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imposing  upon  the  counties,  and  not  upon  the  State,  the  duty 
of  distributing  the  interest  to  the  townships  entitled  to  re- 
ceive it.     State,  ex  reL  Hamiltony  v.  Forknery  70  Ind.  241. 

We  are,  therefore,  unable  to  give  to  that  section  any  con- 
struction which  confers  upon  the  Attorney  General  the  right 
to  prosecute  any  suit  concerning  the  money,  whether  princi- 
pal or  interest,  to  which  it  has  reference. 

It  is  further  claimed,  on  behalf  of  the  Attorney  General, 
that  the  fiiilure  of  the  persons  entitled  to  receive  the  same, 
to  call  for  the  moneys  paid  over  to  the  treasurer  by  the  cor- 
oner, for  one  year  after  the  treasurer  has  come  into  the  pos- 
session of  such  moneys,  works  a  forfeiture  to  the  State  of 
such  unclaimed  moneys,  by  which  means  they  are  carried  into 
the  general  school  fund  of  the  State,  and  become  moneys  for 
which  the  Attorney  General  may  prosecute  an  action,  inde- 
pendently of  section  twelve,  herein  above  referred  to,  in  the 
name  of  the  State. 

Article  eight  of  the  Constitution,  supra,  declares  that  mon- 
eys arising"  from  all  forfeitures  which  may  accrue  "  shall  con- 
stitute a  part  of  the  common  school  fund  of  the  State,  and, 
as  has  been  shown,  the  Attorney  General  is,  when  others 
have  failed  for  a  time  to  do  so,  expressly  authorized  by  the 
statute  prescribing  his  duties,  to  sue  for  and  to  recover  money, 
due  from  forfeitures  to  the  State,  referring,  as  we  construe  the 
statute  to  mean,  to  the  class  of  forfeitures  mentioned  in' the 
Constitution. 

Forfeitures  are  of  different  kinds.  A  forfeiture  may  be 
generally  defined  to  be  the  loss  of  what  belongs  to  a  person 
in  consequence  of  some  &ult,  misconduct  or  transgression  of 
law.  In  the  connection  in  which  the  term  "  forfeitures ''  is 
used  in  the  Constitution,  it  evidently  means  the  loss  of  a  cer- 
tain sum  of  money  as  the  consequence  of  violating  the  pro- 
visions of  some  statute,  or  of  the  refusal  to  comply  with  some 
requirement  of  law.  BurrilPs  Law  Dictionary,  title  Forfeit- 
ure. Under  our  present  system  of  statutory  laws,  the  term 
has  a  practical  application  mainly  to  forfeited  recognizances. 
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When  the  money  or  property  found  with  a  dead  body  is  de- 
livered over  to  the  county  treasurer,  he  becomes  its  lawful 
custodian  and  entitled  to  hold  it  as  a  fund  in  his  hands^  as 
against  every  one  except  the  real  owner,  and  the  fiiilure  of 
the  owner  to  assert  his  right  to  such  money  or  property  caa 
not,  in  the  absence  of  a  statute  so  declaring,  work  a  forfeit- 
ure of  the  treasurer's  authority  to  retain  it  under  the  law  re- 
quiring him  to  take  charge  of  it. 

The  cross  error  assigned  by  the  appellee  presents  a  ques- 
tion of  some  difficulty.  The  question  of  costs  is  one  over 
which  the  courts  in  many  cases  have  a  discretion,  and  this  be- 
ing a  case  in  which  the  State  was  practically  the  plaintiff,  and 
one  of  its  subordinate  municipal  corporations  was  defendant, 
involving  questions  concerning  the  custody  and  control  of 
public  funds,  we  do  not  feel  at  liberty  to  say  that  the  court 
erred  in  refusing  to  render  judgment  against  the  relator 
for  costs. 

The  judgment  is  affirmed,  without  costs. 
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Practice. — Error  in  Evidence  Cured  by  Indruciion. — An  error  in  admit- 
ting improper  evidence  may  be  cured  by  an  instruction  which,  in  effect, 
directs  the  jury  to  disregard  such  evidence. 

Witness. — Foundation  for  Tmpeachinenl. — Time  and  Pla/^, — An  impeaching 
question  which  calls  for  a  statement  made  ''  in  June  last,  in  Hazelton, 

'  Indiana/'  is  sufficiently  definite  as  to  time  and  place,  when  the  princi- 
pal witness  admits  a  conversation  at  such  time  and  place,  though  deny- 
ing the  particular  statement  imputed  to  him. 

From  the  Gibson  Circuit  Court. 

A.  Iglehart  and  J.  E,  Ighhart,  for  appellant. 
J.  E.  McCvlloughy  for  appellee. 
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Woods,  C.  J. — The  appellee  obtained  judgment  against  the 
appellant  for  breach  of  a  contract  of  affreightment,  whereby 
the  appellant  undertook  to  carry  flour  for  the  appellee  from 
Petersburg,  Indiana,  to  New  Orleans.  It  is  claimed  that  the 
jury  gave  excessive  damages,  and  that  the  court  admitted  im- 
proper evidence,  both  on  the  subject  of  damages  and  in  im- 
peachment of  a  witness. 

A  witness  stated  the  value  of  a  part  of  the  flour  at  Peters- 
burg, but  excepting  this  the  evidence  on  the  subject  was  con- 
fined to  values  at  New  Orleans,  and  in  its  instructions  the 
court  charged  the  jury  that  the  damages  should  be  estimated 
from  the  proof  of  values  at  New  Orleans.  It  is  clear  that 
the  appellant  was  not  harmed  in  the  respect  complained  of  by 
the  evidence  of  the  value  of  the  flour  at  Petersburg. 

In  reference  to  the  impeachment,  the  objection  is  urged 
that  the  time  and  place  were  not  fixed  with  sufiScient  definite- 
ness  in  the  question  put  to  the  principal  witness.  The  time 
and  place  as  stated  in  the  question  were,  ^'  in  June  last,  in 
Hazleton,  Indiana."  The  witness  admitted  having  had  a  con- 
versation with  and  in  the  presence  of  the  parties  named,  "at 
Hazleton,  in  June  last,"  but  denied  saying  what  was  imputed 
to  him.  The  impeaching  witness  testified  to  a  conversation 
at  the  same  time  and  place,  and  there  can  be  no  doubt  that 
both  witnesses  spoke  in  reference  to  the  same  conversation, 
concerning  which  the  principal  witness  had  been  required  to 
answer.  There  was,  therefore,  no  error  in  this  particular. 
BenneU  v.  O" Byrne,  23  Ind.  604 ;  Wilkerson  v.  Ru8t,  57  Ind. 
172 ;  La7vler  v.  McPheeters,  73  Ind.  577. 

There  was  suflScient  evidence  to  support  the  finding  of  the 
jury  in  respect  to  the  amount  of  damages,  and  we  will  not 
undertake  to  determine  its  credibility  or  relative  weight. 

Judgment  affirmed. 
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No.  9669. 

Jabboe  v.  Sevebin  et  al. 

Married  Woman. — StaivAe  of  Frauds, —  Vendor  and  Vendee. — Implied  IVomf 
ise. — GoniracL — Consideration, — A  married  woman  joined  her  husband  in 
the  conveyance  of  his  lands,  in  consideration  of  which  the  vendee  oralljr 
agreed  to  convey  to  her  a  city  lot,  which  he  afterwards  refused  to  do. 

Heidf  that  a  complaint  by  the  wife  against  the  vendee  for  failure  to  per- 
form his  agreement,  showing  these  facts,  was  good  on  demurrer. 

Heldy  also,  that  the  release  by  a  wife  of  her  inchoate  interest  in  her  hus- 
band's lands  may  be  a  valuable  consideration. 

Heldf  also,  that  the  above  facts  give  rise  to  an  implied  promise  by  the 
vendee  that  he  will  either  return  what  he  has  received  or  its  value,  as 
being  held  by  him  on  a  consideration  which  has  failed. 

Same. — Husbajid  and  Wife. — Conveyance, — Presumption. — Where  a  wife  joins 
with  her  husband  in  the  conveyance  of  his  land,  it  will  be  presumed,  in 
the  absence  of  any  special  agreement  to  the  contrary,  that  the  induce- 
ment for  the  release  of  her  inchoate  right  as  to  the  grantee  was  the  con- 
sideration paid  by  him  for  the  land. 

From  the  Clay  Circuit  Court. 

8.  W.  Curtis,  for  appellant. 

.0,  A,  Knight  and  (7.  H.  Knight,  for  appellees. 

Black^  C. — The  appellant  sued  the  appellees^  the  com- 
plaint being  in  two  paragraphs.  The  first  paragraph  alleged^ 
"that  on  the  —  day  of ,  1876,  the  defendants,  in  con- 
sideration that  the  plaintiff  would  join  her  husband,  William 
Jarboe,  in  the  conveyance  of  certain  real  estate  situated  in» 
Clay  county,  Indiana,  which  defendants  had  purchased  of  her 
said  husband,  then  of  the  value  of  twenty  thousand  dollars, 
in  which  this  plaintiff  had  an  inchoate  interest  in  one-third 
of  the  value  of  two  thousand  dollars ;  that  they  would,  in 
consideration  as  aforesaid  for  her  said  conveyance  of  her  in- 
choate interest  in  and  to  her  said  husband's  land  so  purchased 
as  aforesaid,  convey  to  her  lot  number  seventeen,  in  John 
Hendrix's  fourth  addition  to  the  town  of  Brazil,  then  of  the 
value  of  two  thousand  dollars.  And  plaintiff  says  that,  in 
pursuance  of  said  purchase  and  sale  so  made,  she  did  join  her 
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said  husband  in  the  conveyance  of  the  real  estate  so  purchased 
by  the  defendants,  and  thereby  conveyed  to  them  her  inchoate 
interest  in  and  to  said  lands ;  that  said  conveyance  included 
all  the  lands  then  owned  by  her  said  husband.  She  further 
says  that  after  said  defeudants  had  procured  said  conveyance 
as  aforesaid,  and  said  deeds  delivered  to  them,  they  refused 
to  convey  to  this  plaintiff  said  lot  seventeen,  though  often 
requested  so  to  do.  Plaintiff  further  says  that  said  agreement 
to  convey  lot  seventeen  was  for  the  purchase  price  of  her  in- 
choate interest  in  and  to  the  lands  sold  to  said  defendants  by 
her  said  husband,  and  that  she  would  not  have  parted  with 
her  rights  in  and  to  said  lands  except  upon  the  fraudulent 
promises  of  the  defendants. as  above  set  forth.  Wherefore 
she  says  said  defendants  are  indebted  to  her  in  the  sum  of  two 
thousand  dollars,  for  which  she  asks  judgment  and  all  proper 
relief,  and  that  said  amount  be  declared  by  this  court  a  lien 
upon  lot  seventeen,"  etc. 

The  second  paragraph  alleged,  in  substance,  that  appellant's 
husband  was  the  owner  of  certain  lands  in  said  county,  de- 
scribing them,  in  which  she  had  an  inchoate  interest  of  one- 
third;  that  the  lands  were  worth  fifl^een  thousand  dollars; 
that  her  husband,  being  indebted  to  appellees,  had  mortgaged 
said  lands  to  them,  to  secure  said  indebtedness ;  that  on,  etc., 
appellees  purchased  of  her  husband  his  fee  simple  interest  and 
her  inchoate  interest,  and  agreed  to  pay  therefor  by  conveying 
to  appellant  said  lot  in  Brazil ;  that  her  husband  conveyed 
all  their  right,  title  and  interest  in  said  lands  by  deed  duly 
acknowledged,  and  appellees  took  possession  of  said  lands, 
but  have  failed  and  refused  to  convey  said  lot  to  appellant, 
though  often  requested  so  to  do ;  that  said  lot  and  her  inchoate 
interest  in  said  lands  were  each  worth  two  thousand  dollars. 
Prayer  as  in  the  first  paragraph,  except  that  it  is  asked  that 
the  lien  be  declared  on  said  lands. 

Appellees  demurred  to  each  paragraph  of  the  complaint, 
and  the  demurrer  was  sustained.  Appellant  declined  to 
Vol.  85.-32 
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amend  or  to  plead  further,  and  judgment  was  rendered  for 
appellees.     The  ruling  on  the  demurrer  is  assigned  as  error. 

The  contracts  for  the  conveyance  of  said  lot  stated  in  the 
complaint,  not  being  alleged  to  have  been  in  writing,  must  be 
regarded  as  verbal.  Carlisle  v.  BrennaUy  67  Ind.  12.  There- 
fore, the  complaint  can  not  be  regarded  as  sufficiently  setting 
forth  a  cause  of  action  for  damages  for  breach  of  an  agree- 
ment to  convey  land. 

Are  facts  sufficient  alleged  to  show  a  right  of  recovery  be- 
cause of  the  performance  of  the  consideration  under  a  con- 
tract which  can  not  be  enforced,  and  which  the  promisor  re- 
fuses to  perform  ? 

The  release  by  a  wife  of  her  inchoate  interest  in  her  hus- 
band^s  real  estate  may  be  a  valuable  consideration.  Hollowell 
v.  Svmonaon,  21  Ind.  398 ;  Bromn  v.  Rawlings^  72  Ind.  505. 
In  FanoeU  v.  Johnstoriy  34  Mich.  342,  it  is  said :  "  It  has 
always  been  held  that  a  release  by  a  wife  of  an  interest  which 
was  within  her  own  option  to  release  or  not — ^as,  for  example, 
a  right  of  dower — is  a  valuable  consideration,  which  will  sup- 
port a  post-nuptial  settlement,  and  therefore  will  suffice  for 
any  other  purpose.'' 

It  is  insisted,  on  behalf  of  appellees,  that  if  there  can  be 
any  recovery  at  law,  as  it  can  not  bq  had  upon  the  express^ 
promise,  it  must  be  upon  a  promise  which  the  law  will  imply 
from  the  &ct8 ;  and  that  when  a  married  woman  has  joined 
her  husband  in  the  execution  of  a  deed  of  conveyance  of  his 
real  estate,  for  the  purpose  of  releasing  her  inchoate  interest 
therein  to  the  grantee,  and  she  has  herself  received  no  sepa- 
rate compensation  therefor  from  the  grantee,  the  law  will  not 
imply  a  promise  on  the  part  of  the  grantee  to  pay  her  what 
her  inchoate  interest  was  worth,  and  that,  therefore,  appellant 
has  no  remedy. 

We  think  that  where  a  wife  has  joined  with  her  husband 
in  the  execution  of  a  deed  of  conveyance  of  his  land,  it  should 
be  presumed,  in  the  absence  of  any  special  agreement  to  the 
contrary,  that  the  inducement  for  the  release  of  her  inchoate 
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right,  as  to  the  grantee,  was  the  consideration  paid  for  the^ 
land  by  the  grantee  to  her  husband,  and  not  that  she  was 
separately  paid  or  promised  anything  by  the  grantee. 

It  is  also  plain  that  where  damages  can  not  be  recovered  for 
breach  of  an  agreement,  because  of  the  statute  of  frauds,  a 
party  to  it  who  has  performed  his  part  must,  in  an  action  at 
law,  recover  upon  an  agreement  implied  by  the  law  from  the 
facts.  But  the  implied  agreement  upon  which  the  party  who 
has  performed  his  part  of  the  contract  recovers  in  such  a  case 
does  not  arise  as  supposed  by  counsel.  Where,  in  pursuance 
of  an  express  verbal  contract  for  the  purchase  of  land,  the 
vendee  has  paid  money,  conveyed  real  estate,  delivered  per- 
sonal property  or  performed  service,  and  the  vendor  refuses 
to  convey,  the  action,  whatever  its  form,  by  which  the  vender 
recovers,  is,  in  fact,  not  based  upon  an  implied  promise  of  the 
vendor  arising  from  the  vendee's  payment,  conveyance,  de- 
livery or  rendering  of  service. 

These  benefits  were,  in  truth,  conferred  on  the  vendor  and 
received  by  him  under  a  special  agreement,  and  "The  law 
*  *  *  presumes  a  promise  only  where  it  does  not  appear 
that  there  is  any  special  agreement  between  the  parties."  2 
Greenl.  Ev.,  sec.  103.  The  promise  which,  in  such  case,  the 
law  implies  is,  that  the  vendor,  unable  or  unwilling  to  perform 
his  special  agreement,  will  return  whatever  he  has  received 
thereunder  or  its  value,  as  being  held  by  him  upon  a  con- 
sideration which  has  foiled.     Browne  Stat.  Frauds,  sec.  118. 

In  Burt  V.  Bowles,  69  lud.  1,  it  is  said:  "It  is  a  familiar 
principle  that  money  paid,  or  personal  property  delivered,  or 
real  estate  conveyed,  under  a  void  contract  or  a  contract  which 
can  not  be  enforced,  may  be  recovered  back  or  compensation- 
recovered  therefor.  In  the  case  before  us,  as  the  alleged 
express  contract  of  Bowles  can  not  be  enforced,  the  implied 
contract  arises  at  once  that  he  will  return  the  property  he- 
obtained  under  it,  or  render  compensation  therefor."  2  Chit. 
PI.  287,  note  ;   Wiley  v.  Bradley,  60  Ind.  62. 

That  the  appellant  may  recover  the  value  of  her  inchoate 
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interest  which  she  released  to  appellants  by  joining  her  bus- 
band  in  the  execution  of  the  deed  of  conveyance  of  his  lands, 
it  will  be  necessary  to  prove  the  special  contract ;  but  this 
is  not  forbidden  by  the  statute,  which  merely  provides  that 
no  action  shall  be  brought  upon  the  contract. 

The  second  paragraph  of  the  complaint  alleges  that  appel- 
lees purchased  of  appellant's  husband  his  fee  simple  interest 
and  her  inchoate  interest,  and  agreed  to  pay  therefor  by  con- 
veying to  appellant HSaidJown  lot,  and  that  her  husband  con- 
veyed all  their  right,  titlTalldKiJ^terest  in  his  said  lands  by 

deed  duly  acknowledged,  etc. 

This  may  be  taken  as  averring  that^1rt;;.and  her  husband 
united  in  a  deed  of  conveyance  by  which  fi(^r conveyed  nis 
interest  and  she  released  her  interest,  and  that  thS'P^^'^^^  ^ 
convey  the  lot  to  her  was  made  to  her  husband. 

If  this  contract  had  been  in  writing,  she  could  h^^^  ^®" 
covered  upon  it  iu  her  own  name,  it  being  made  foJ 
benefit.     It  was  not  necessary  for  her  to  be  a  party  to  sue!?  * 
contract  to  enable  her  to  take  the  benefit  thereof;  but  tlX 
contract  not  being  iu  Writing  shp  could  not  recover  upon  it. 
The  appellees  having  received  a  valuable  interest  from  her      ^ 
under  the  verbal  contract,  she  can,  upon  their  refusal  to  con-         y 
vey,  recover  back,  what  she  could  recover  if  the  promise  had 
been  made  by  the  appellees  to  her,  the  value  of  what  she 
parted  with,  that  is,  the  value  of  her  inchoate  interest.    ' 

The  interest  of  her  husband  was  parted  with  by  him  for 
her  benefit,  and  all  his  rights  in  the  subject-matter  of  the 
contract  passed  to  her  as  a  gift;  and  we  think  that  the  right 
to  recover  back  the  value  of  the  portion  of  the  considera- 
tion furnished  by  her  husband,  upon  failure  or  refusal  of  the 
appellees  to  convey,  passed  to  her,  and  that  she  may  recover 
the  value  of  her  husband's  interest  in  the  lands  as  well  as 
that  of  her  inchoate  interest  therein,  though  it  involve  proof 
of  the  special  agreement.  Her  action  to  so  recover  is  not 
an  action  upon  the  contract  within  the  meaning  of  the  stat- 
ute of  frauds. 
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Both  paragraphs  of  the  complaint  are  very  loosely  and 
carelessly  drawn ;  yet  we  think  that  each  of  them  states  &cts 
sufficient  to  constitute  a  cause  of  action. 

The  question  whether  the  facts  stated  constitute  a  cause  of 
a<ition  for  specific  performance  has  not  been  argued^  a,nd  we 
do  not  decide  it. 

The  judgment  should  be  reversed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  reversed,  at  the  costs  of  the  appellees, 
and  that  the  cause  be  remanded  with  instructions  to  overrule 
the  demurrer  to  the  complaint. 


No.  9369. 

Maynard  et  ai^.  v.  Shorb. 

Pbactice. — Finding, —  When  Court  May  Hear  Further  Evidence  After  Entry 
<^. — Attorneys  Fees, — Where,  in  an  action  upon  a  promiBsory  note,  a  trial 
is  had  hy  the  coart,  the  finding  announced,  and  entered  on  the  docket, 
leaving  a  blank  for  the  insertion  of  the  amount  of  the  recovery  when 
computed,  the  court  may,  after  overruling  motions  for  a  new  trial  and 
in  arrest,  hear  evidence,  over  defendant's  objection,  in  respect  to  the 
amount  of  the  attorney's  fee  stipulated  for  in  the  note. 

From  the  Whitley  Circuit  Court. 

C.  Clemam  and  A.  C.  Olemans,  for  appellants. 
/.  W.  Adair ^  for  appellee. 

Woods,  C.  J. — The  appellee  sued  the  appellants  upon  a 
promissory  note  containing  a  promise  to  "  pay  all  attorney's 
fees  and  costs  and  charges  for  collection."  The  appellants 
answered  by  the  general  denial  onFy,  and  the  issue  was  sub- 
mitted to  the  court  for  trial  without  a  jury.  The  plaintiff 
put  the  note  in  evidence,  and  this  was  all  the  evidence  offered. 
Thereupon  the  court  announced  that  its  finding  would  be  for 
the  plaintiff,  and  directed  the  plaintiff's  attorney  to  calculate 
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the  amount  due^  and  at  the  same  time  noted  upon  the  docket 
a  finding  for  the  plaintiff,  leaving  a  blaiik  for  the  insertion 
of  the  amount  when  determined.  The  defendants  then  filed  a 
motion  for  a  new  trial,  and,  on  the  overruling  of  that,  filed 
a  motion  in  arrest  of  judgment,  which  was  also  overruled. 
After  all  these  things  were  done,  the  plaintiff  on  motion  was 
permitted  to  offer  evidence  to  show  what  was  a  reasonable 
attorney's  fee  in  the  case. 

The  appellants  objected  to  the  admission  of  this  evidence 
on  the  ground  that  it  could  not  properly  "be  introduced 
while  the  former  record  remained  in  force  and  not  set  aside, 
and  that  the  cause  had  been  disposed  of  by  the  court." 

If  good  in  law,  the  objection  in  this  case  was  not  true  in 
fact.  The  cause  had  not  been  disposed  of  in  respect  to  the 
amount  of  the  finding;  and  while  we  do  not  dissent  from  or 
wish  to  limit  the  scope  of  the  decision  made  in  Wright  v. 
Hawhens,  36  Ind.  264,  relied  upon  by  the  appellants,  we  do 
not  think  the  court  is  shown,  in  the  record  before  us,  to  have 
transcended  the  limits  of  a  reasonable  discretion ;  and  cer- 
tainly it  docs  not  appear  that  the  appellants  suffered  a  sub- 
stantial injury  or  were  deprived  of  any  valuable"  right  or 
privilege.  The  complaint  contains  an  averment  in  respect  to 
the  attorney's  fees  under  which  the  evidence  was  admissible, 
and  as  the  finding  which  was  entered  was  confessedly  incom- 
plete, a  blank  being  left  for  the  purpose  of  inserting  the 
amount  due  when  determined,  it  was  not  improper  for  the 
court  in  its  discretion  to  admit  further  evidence  in  reference 
to  the  amount  with  which  the  blank  should  be  filled.  Until 
the  blank,  thus  left  for  the  avowed  purpose  of  being  filled, 
had  been  in  fact  supplied,  it  could  hardly  be  said  that  the 
court  had  made  a  formal  finding,  and  it  is  only  when  such  a 
finding  has  been  entered  of  at  least  announced,  that  the  rule 
declared  in  Wright  v.  Hawkens,  supra,  applies,  that  judgment 
must  follow  the  finding,  "  unless  the  court,  upon  proper  ap- 
plication, and  for  good  cause  shown,  may  grant  a  new  trial, 
award  a  venire  de  novo,  or  arrest  the  judgment.'' 
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In  the  case  referred  to  the  court  had  entered  a  complete 
finding  for  the  plaintiff^  and  five  days  afterwards,  of  its  own 
motion,  set  that  finding  aside,  and  entered  a  finding  for  the 
defendant.  Of  such  a  proceeding  it  may  well  be  said  that 
**  when  the  court  has  rendered  a  general  finding  for  one  of 
the  parties,  it  can  not,  of  its  own  motion  and  arbitrarily,  set 
aside  such  general  finding,  and  render  a  general  finding  and 
judgment  for  the  other  party.  Such  a  course  might  deprive 
a  party  of  substantial  rights.^'  This  plainly  has  no  applica- 
tion to  cases  like  the  one  now  presented. 

Judgment  affirmed. 
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Johnston  v.  Griest. 

CJoNTRACT. — 'Gift, — Promine. — Construdion  of  Contract. — G.  execated  to  J.  a 
writing  as  follows :  "  January  Ist,  1876.  This  will  certify  that  I  do  give 
to  J.  $100,  the  money  to  be  paid  as  soon  as  my  financial  condition  will 
aUow ;  and  if  I  do  not  live  to  pay  it,  I  wish  it  paid  out  of  my  estate." 
Suit  thereon  by  J.  against  G. 

Heldy  that  the  instrument  is  not  a  promise  to  pay  money,  but  a  promise  to 
make  a  gift,  and  that  an  action  thereon  can  not  be  maintained. 

Heldf  also,  that  it  is  not  so  ambiguous  as  to  depend  for  its  construction 
upon  extrinsic  facts. 

Pleading. — Ownpfatn/. —  Wriiien  Instrument. — Catute  of  Action,  —  I^xuHce, — 
Where  a  complaint  professes  to  be  founded  upon  a  written  instrument, 
and  to  rely  on  it  as  the  cause  of  action,  the  plaintiff  can  not  ask  that  it 
be  held  sufficient  as  setting  forth  some  other  ri»:ht  of  action. 

.Same. — Demurrer. — A  demurrer  admits  only  such  allegations  of  a  plead- 
ing as  are  properly  and  sufficiently  pleaded. 

From  the  Montgomery  Circuit  Court. 

M,  D.  miiie,  G.  W,  Paul  and  J.  E,  Humphries,  for  appellant. 
A.  D.  Tliomas,  for  appellee. 

Elliott,  J. — The  instrument  upon  which  the  appellant's 
•complaint  is  founded  reads  thus : 
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"January  1st,  1876. 

"  This  will  certify  that  I  do  give  to  Charles  E.  Johnston 
$100,  the  money  to  be  paid  as  soon  as  my  financial  condition 
will  allow;  and  if  t  do  not  live  to  pay  it,  I  wish  it  paid  out 
of  my  estate."  (Signed)        "  Edward  F.  Griest." 

The  questions  presented  are  these : 
.    First,  Is  the  instrument  a  promise  to  pay  money,  or  is  it  a 
promise  to  make  a  gift? 

Second.  Is  it  so  ambiguous  as  to  make  its  construction  de- 
pend upon  extrinsic  &cts  ? 

Of  these  in  their  order. 

If  the  words  "  I  do  give  "  are  not  qualified  by  other  words, 
then,  plainly  enough,  the  instrument  is  a  mere  promise  to 
make  a  gift,  and  not  a  contract  to  pay  money.  But  there  are 
words  which  can  not  be  passed  unnoticed.  The  words  "pay" 
and  "paid,"  as  used  in  the  writing,  are  supposed  to  control 
the  expression  "  I  do  give,"  and  show  that  something  more 
than  a  mere  promise  to  make  a  gift  was  intended.  The  word 
"give"  does  not  always  signify  a  mere  gratuitous  act;  at  all 
events  it  is  not  one  of  those  words  which  have  a  fixed  and 
unalterable  meaning.  In  business  affairs  we  frequently  Qnd 
embodied  in  propositions  from  one  contracting  party  to  an^ 
other  such  expressions  as  "  I  will  give  you  such  a  price  for 
such  an  article,"  or  "  I  will  give  you  so  much  rent  for  such 
a  parcel  of  land ; "  in  these  cases,  and  very  many  like  them, 
no  one  would  take  the  meaning  of  "give  "  to  be  that  the  per- 
son making  the  proposal  meant  to  do  what  he  proposed  out 
of  mere  generosity.  But  while  the  word  "  give  "  does .  not 
invariably  indicate  an  intention  to  make  a  gift,  the  usual 
meaning  unquestionably  is  to  grant  the  thing  specified  as  an 
act  of  generosity.  We  do  not  think  the  words  "  pay  "  and 
"paid"  control  the  word  "give,"  and  divest  it  of  its  ordi- 
nary signification;  they  are,  as  it  seems  to  us,  to  be  under- 
stood as  directing  in  what  manner  the  gift  shall  be  executed. 

The  case  can  not  be  distinguished  from  that  of  Harmon  v. 
James,  7  Ind.  263.    In  that  case  the  instrument  read  as  follows : 
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"May  14th,  1836.  This  is  to  show  that  I  allow  to  give 
Willet  James  two  hundred  and  fifty  dollars,  to  be  paid  in  two 
years  after  date,  as  witness  my  hand  and  seal.'^  And  it  was  held 
that  it  was  not  a  promise  to  pay  money.  The  principle  upon 
which  the  case  proceeds  is^  that  there  is  no  undertaking  to  pay, 
and  consequently  no  obligation  created.  This  is  sound  doc- 
trine. Baird  v.  Thayer^  8  Blackf.  146 ;  Ephrahm  v.  Murdoch,  7 
Blackf.  10.  This  last  case  has,  we  are  aware,  been  overruled 
upon  one  point,  but  not  upon  the  point  here  involved. 

The  cases  of  Veasey  v.  Reeves,  6  Ind.  406,  and  Lewis  v.  Tip- 
ton, 10  Ohio  St.  88,  are  not  in  point,  for  the  instrument  sued 
on  in  those  cases  contained,  what  that  sued  on  in  this  case  lacks^ 
a  promise  to  pay  money.  It  is  just  this  want  of  an  under- 
taking to  pay  money  that  renders  the  instrument  in  suit  un- 
available as  a  cause  of  action. 

We  come  to  the  second  of  the  questions  stated.  There  are 
cases  where  an  instrument  is  so  ambiguous  that  it  can  not  be 
construed  without  the  aid  of  extrinsic  fiicts;  but  the  one  un- 
der examination  does  not  belong  to  that  class.  No  mere 
process  of  construction  can  make  it  a  promise  to  pay  money. 
In  order  to  give  it  this  effect  it  would  be  necessary  to  thrust 
into  it  words  which  the  parties  did  not  write  there ;  and  this, 
it  is  well  settled,  can  not  be  done  except  in  case§  of  accident, 
fraud  or  mistake,  and  there  is  here  no  pretence  of  anything 
of  that  nature.  It  is,  however,  unnecessary  to  discuss  this 
branch  of  the  case,  for  the  decision  in  Harmon  v.  James  is 
fully  and  broadly  against  the  appellant. 
.  It  is  contended  by  the  counsel  that,  aside  from  the  instru- 
ment set  out  in  each  paragraph  of  the  complaint,  there 
are  facts  constituting  a  cause  of  action,  and  that,  for  this  rea- 
son, the  court  erred  in  the  ruling  upon  the  demurrer.  This 
position  is  untenable.  It  is  too  evident  for  controversy  that 
the  pleading  is  founded  on  the  written  instrument,  and  all 
else  is  mere  auxiliary  matter,  explanatory  of  its  meaning  and 
effect.     The  theory  is  that  the  written  instrument  constitutes 
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a  cause  of  action,  and  to  this  theory  the  appellant  must  be 
held ;  for  a  plaintiif  can  not  declare  on  one  theory  and  recover 
upon  another.  Johnston,  etc.,  Co,  v.  Bartley,  81  Ind.  406; 
Judy  V.  GUbert,  77  Ind.  96  (40  Am.  R.  289) ;  Lochvood  v. 
quackenbush,  83  N.  Y.  607  ;  Salisbury  v.  Howe,  87  N.  Y.  128. 
Where  a  complaint  professes  to  be  founded  on  a  written  in- 
strument and  to  rely  on  the  instrument  as  the  cause  of  action, 
the  party  can  not  ask  that  it  may  be  held  sufficient  as  setting 
forth  some  other  right  of  action. 

Pleadings  are  to  be  construed  according  to  their  general 
scope  and  meanings  and  not  from  detached  and  separate  parts 
wrenched  from  their  connection  with  the  main  body  of  the 
pleader's  averments.  Where  it  is  evident  from  the  general 
scope  of  the  pleading,  that  it  was  intended  to  rest  solely  upon 
a  written  instrument,  the  pleader  can  not,  upon  discovering 
its  insufficiency  as  a  complaint  of  that  character,  change  front 
and  assert  it  to  be  sufficient  for  an  altogether  diffi^ rent  purpose 
and  upon  a  cause  of  action  of  an  essentially  diiferent  nature. 
Trippe  v.  Huncheon,  82  Ind.  307 ;  Neide/er  v.  Chastain,  71 
Ind.  363  (36  Am.  R.  198)  ;  Richardson  v.  Snider,  72  Ind.  425 
(37  Am.  R.  168) ;  Jackson  School  Tp.  v.  Farloic,  75  Ind.  118 ; 
Kvmble  v.  Christie,  55  Ind.  140. 

The  appellee  mistakes  the  rule.  A  demurrer  does  not  ad- 
mit all  the  allegations  of  a  pleading ;  it  admits  only  such  as 
are  properly  and  sufficiently  pleaded.  Peyton  v.  Kruger, 
77  Ind.  486 ;  Worley  v.  Moore,  77  Ind.  567.  In  this  case  the 
demurrer  admits  only  such  allegations  as  are  relevant  to,  and 
&irly  connected  with,  the  gravamen  of  the  action ;  and  that 
is,  in  reality,  the  written  instrument. 

Judgment  affirmed. 
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No.  10,648. 

Pemberton  et  al.  v.  The  State. 

Criminal  Law. — Practice. — Motion  for  New  Trial — The  refusal  of  the  court, 
in  a  criminal  trial,  to  permit  a  witness  to  answer  a  question,  presents  no 
question  on  appeal,  unless  specified  as  a  cause  in  the  motion  for  a 
new  trial. 

SA^IL—Asaiffnment  cf  Error. — It  is  not  proper  in  a  criminal  (as  well  as 
civil)  case,  to  assign  error  upon  a  cause  for  a  new  trial. 

Sams. — Indietment  for  Exhibitiny  Gambling  Device, — An  indictment  for  ex- 
hibiting "  a  certain  gambling  device  "■  need  not  give  the  particular  name 
of  the  device. 

From  the  Grant  Circuit  Court. 

J,  A,  Kersey  and  L,  D,  Baldwin,  for  appellants. 
F,  T.  Hordy  Attorney  Greueral,  C.  W.  Watkbw,  Prosecuting 
Attorney,  W.  JB.  Hard  and  W.  VanDevantery  for  the  State. 

Woods,  C.  J. — The  appellants  were  convicted  upon  a  charge 
of  having  unlawfully  exhibited,  to  persons  named, "  for  gain 
and  to  win  money  a  certain  gambling  device,"  the  name  of 
which  was  to  the  grand  jurors  unknown. 

Error  is  assigned  upon  the  overruling  of  motions  to  quash 
and  in  arrest  of  judgment,  and  upon  the  exclusion  of  an  an- 
swer to  a  question  propounded  in  cross-examination  to  one  of 
the  witnesses  for  the  State. 

The  last  assignment  presents  no  question.  It  should  have 
been  upon  the  overruling  of  the  motion  for  a  new  trial.  The 
cases  are  too  numerous  for  citation,  which  hold  that  "error  as- 
signed upon  the  overruling  of  a  motion  for  a  new  trial  brings 
in  review  all  causes  stated  in  the  motion,  if  in  other  respects 
the  proper  steps  have  been  taken,  and  that  it  is  not  proper  to 
assign  error  upon  a  cause  for  new  trial. 

The  objection  made  to  the  indictment  is,  that  it  does  not 
state  that  the  name  of  the  device  could  not  be  ascertained,  and 
that  the  device  is  not  described,  and  no  excuse  stated  for  not 
describing  it.     We  deem  the  excuse  for  not  giving,  in  the  in- 
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dictment,  the  name  of  the  device  suflSciently  stated.  Brooster 
V.  State,  15  Ind.  190;  Moore  v.  State,  65  Ind.  213. 

We  do  not  consider  that  it  was  necessary  that  a  description 
of  the  particular  device  should  have  been  given.  The  iden- 
tity of  the  transaction  was  suflSciently  determined  by  the  al- 
leged time  and  place  and  persons  to  whom  the  exhibition  was 
made.  If  it  was  necessary  to  have  given  a  description  of  the 
device,  corresponding  proof  was  also  necessary ;  and  so  the 
question  of  the  guilt  or  innocence  of  the  appellants  would 
have  been  made  to  turn,  not  upon  the  fact  of  guilt  within  the 
law  defining  the  oflfence,  but  upon  the  accuracy  of  the  indict- 
ment in  reference  to  unimportant  incidents.  We  can  not 
sanction  such  a  rule  of  practice. 

Judgment  affirmed. 


No.  9810. 

RiCKETTS  V.  Richardson  et  al. 

Landlord  and  Tenant.— ieoac. — Notice  to  Quti.— Under  a  lease  of  build- 
ings, at  a  specified  rental,  to  be  paid  on  a  day  certain,  and  of  farming 
lands,  to  be  paid  for  by  a  share  of  the  crops,  there  being  a  failure  to  pay 
the  rental  for  the  buildings  at  the  time  fixed,  which  was  before  the  ma- 
turity of  the  crops,  the  entire  tenancy  can  not  be  terminated  by  a  ten 
days'  notice. 

Same. — For/eitwre<, — A  covenant  by  a  tenant  to  keep  down  the  briars,  weeds 
and  sprouts  in  the  fence  comers,  does  not  give  liberty  to  postpone  its 
performance  until  the  end  of  the  term;  but  a  breach  would  not  enable 
the  landlord  to  end  the  tenancy  by  a  ten  days'  notice. 

Supreme  Court. — Instructions. — Evidence. — An  instruction  to  the  jury  to 
find  for  a  defendant  can  not  be  deemed  erroneous  by  the  Supreme 
Court,  where  the  record  does  not  contain  any  of  the  evidence. 

From  the  Ripley  Circuit  Court. 

J.  B.  Coles,  for  appellant. 
J*  S,  Jelley,  for  appellees. 
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BiCKNELL,  C.  C. — The  complaint  in  this  case  stated  that 
the  appellant  made  a  written  lease  of  certain  lands  to  the  ap- 
pellees Richardson  and  Conner ;  that  they  failed  to  pay  the 
rent  and  failed  to  comply  with  other  stipulations  of  the  lease, 
and  had  put  the  appellee  Cochran  in  possession  of  part  of 
the  premises ;  that  defendants  had  been  duly  notified  to  quit 
and  deliver  up  the  premises  in  ten  days,  which  had  expired 
before  suit  was  brought.  The  complaint  demanded  possession 
of  the  premises  and  $100  damages.  The  defendants  answered 
by  a  general  denial.  The  .cause  was  tried  by  a  jury,  who  re- 
turned a  verdict  for  the  defendants.  The  plaintiff  moved  for 
a  new  trial  "  because  the  court  erred  in  giving  to  the  jury,  of 
its  own  motion,  instructions  numbered  3,  9  and  14,  and  each 
of  them." 

This  motion  was  overruled,  judgment  was  rendered  on  the 
verdict,  and  the  plaintiff  appealed.  The  only  error  assigned 
is  overruling  the  motion  for  a  new  trial. 

The  following  are  the  instructions  objected  to : 

"  3.  The  notice  having  been  given  to  give  up  tHe  entire 
premises,  including  said  house,  and  the  defendants  not  having 
agreed  to  pay  for  the  use  of  said  land  a  money  rent,  but  a 
part  of  the  crop  when  raised  and  matured,  the  service  of  said 
notice  did  not  give  said  plaintiff  a  right  to  the  possession  of 
said  premises  at  the  end  of  ten  days  after  service  of  said  no- 
tice, or  any  time  thereafter,  because  of  the  failure  to  pay  said 
rent  for  said  house.  Therefore,  when  suit  was  commenced,  the 
plaintiff  was  not  entitled  to  the  possession  of  said  leasehold. 

'^  9.  Under  the  contract  the  defendants  had  during  the  ex- 
istence of  said  le&se,  that  is,  until  March  1st,  1881,  to  clean 
out  the  fence  corners ;  therefore,  as  to  this,  the  action  was  pre- 
maturely brought. 

^^  14.  AH  that  I  have  heretofore  said  applies  to  the  case  as 
to  the  plaintiff  and  the  defendants  Conner  and  Richardson. 
In  no  event  will  you  find  against  the  defendant  Cochran." 

The  bill  of  exceptions  does  not  contain  or  purport  to  con- 
tain any  of  the  evidence  except  the  lease  and  the  notice  to 
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quit.  In  the  absence  of  any  evidence  as  to  Cochran^  the  14th 
instruction  was  right. 

The  lease  was  as  follows : 

'^  The  said  Conner  and  Richardson  agree  to  raise  a  crop  of 
corn  consisting  of  thirty-six  acres^  and  six  acres  of  potatoes 
(each  party  furnishing  half  the  seed),  on  the  farm  of  Ricketts. 
The  land  to  be  cultivated  by  the  said  Conner  and  Richardson 
is  situated  on  the  ridge  between  the  dwelling-house  that 
Ricketts  occupies  and  the  one  he  used  to  live  in,  except  the 
grass  land  on  said  ridge.  The  crop  must  be  planted  in  good 
time  and  in  good  order,  and  saved  in  proper  time  and  condition, 
and  one-half  that  is  raised  is  to  be  delivered  at  Rising  Sun  for 
Ricketts.  All  weeds  and  grass  and  sprouts  and  briars  must  be 
kept  down  during  the  season.  The  said  Conner  and  Richardson 
are  to  have  the  use  of  the  house  and  garden  that  Anderson 
occupies,  until  the  first  day  of  March,  1881,  and  also  the  barn, 
except  the  granary,  for  the  same  time ;  and  for  the  use  of  said 
house,  garden  and  barn,  the  said  Conner  and  Richardson  agree 
to  pay,  on  the  first  day  of  September,  1880,  $25.  Six  acres 
on  the  northeast  corner  of  the  farm  is  to  be  sown  in  oats,  each 
party  furnishing  half  the  seed,  and  the  oats  divided  equally 
and  the  straw  pressed  and  delivered  one-half  at  Rising  Sun 
for  Ricketts.  The  grass  is  to  be  cut  in  good  time  and  order, 
and  pressed  and  delivered,  one-half  of  it,  at  Rising  Sun,  for 
Ricketts,  Ricketts  paying  for  the  use  of  the  press.  The  said 
Conner  and  Richardson  have  the  privilege  of  turning  their 
work  horses  and  milch  cows  on  the  blue-grass  pasture  between 
March  Ist,  1880,  and  November  1st,  1880 ;  the  firewood  must 
be  taken  in  the  blue-grass  pasture,  between  the  gate  on  the 
branch  and  the  sycamore  log  across  it  above  said  gate,  and 
out  of  timber  that  is  not  fit  for  rails  or  house  logs.  The  said 
Conner  and  Richardson  agree  to  haul  and  spread  on  the  ground 
all  the  manure  that  is  or  may  be  at  the  different  places  on  the 
farm  in  the  spring.  If  their  horses  and  cattle  are  roguish  or 
get  into  the  fields  that  are  cultivated  on  either  side  of  the 
branch,  then  they  are  to  confine  them  or  repair  the  fence- 
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The  briars  and  weeds  and  sprouts  are  to  be  kept  down  in  the 
fence  corners,  the  same  a^  in  the  fields. 

[Signed]  "  Joseph  P.  Richardson. 

"  Sanford  R.  Conner. 
"  James  C.  Ricketts." 

The  notice  to  quit  was  as  follows : 

"  Notice. — Sanford  Conner,  Joseph  P.  Richardson  and 
Benjamin  Cochran,  you  are  hereby  notified  to  deliver  up  to 
me,  at  the  expiration  of  ten  days  from  the  time  of  receiving 
this  notice,  the  possession  of  the  following  premises :  That 
part  of  the  northeast  and  southeast  quarters  of  section  nine- 
teen, township  three,  of  range  one  west,  in  Ohio  county,  which 
you  Qultivated  in  corn,  wheat,  barley,  oats  and  potatoes ;  and 
also  the  dwelling-house  and  barn  on  said  southeast  quarter  of 
said  section  nineteen  as  aforesaid  (the  foregoing  described  land 
and  property  is  now  held  of  me  by  you  as  tenants)  unless  the 
rent  due  for  said  premises  is  paid  within  that  time. 

(Signed)        "  James  C.  Ricketts." 

This  notice  appears  in  the  bill  of  exceptions  as  a  part  of 
the  plaintiff's  complaint.  The  complaint  avers  that  it  was 
served  on  the  4th  day  of  November,  1880;  but  this  averment 
is  denied  by  the  answer,  and  there  is  nothing  in  the  record 
which  shows  how  or  when  or  by  whom  the  said  notice  was 
served. 

The  third  instruction  of  the  court  was,  substantially,  that 
upon  such  a  contraot  such  a^  notice  to  quit  would  not  deter- 
mine the  tenants'  right  to  the  entire  premises.  The  language  is 
that  such  a  notice  did  not  give  "  the  plaintiff  a  right  to  the 
possession  of  said  leasehold."  This  was  strictly  true ;  these 
proceedings  are  in  the  nature  of  forfeitures.  If  land  be  leased 
for  cultivation,  and  a  house  with  it,  in  the  same  contract,  and 
the  land  is  to  be  paid  for  by  half  the  crop,  and  the  house  to 
be  paid  for  by  $25,  payable  six  months  before  the  expiration 
of  the  lease,  the  non-payment  of  the  $25  will  not  authorize 
the  landlord  to  determine  the  entire  lease  by  a  ten  days'  no- 
tice to  quit. 


1« 
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The  appellant  claims  that  he  was  entitled  to  recover  posses- 
sion at  least  of  the  house^  garden  and  barn.  Instruction  No.* 
3  makes  no  statement  as  to  that,  and  the  appellant  asked  ibr 
no  instruction  to  that  efiect.  The  instruction  given  being 
right  upon  the  proposition  it  embraced,  if  the  appellant  de- 
sired a  special  instruction  as  to  the  house,  garden  and  barn, 
he  should  have  demanded  it.  White  v.  Beem,  80  Ind.  239 ; 
Reissner  v.  Oxley,  80  Ind.  580 ;  Adams  v.  Stringer,  78  Ind.  175. 

The  ninth  instruction  was  erroneous ;  the  meaning  of  the 
contract  is,  that  the  weeds,  etc.,  in  the  fence  corners  are  to  be 
kept  down  the  same  as  in  the  fields,  that  is,  during  the  term ; 
but  the  breach  of  such  a  stipulation  would  not  authorize  the 
landlord  to  determine  the  tenancy  by  a  ten  days'  notige  to 
quit,  and  there  being  no  right  to  recover  the  possession  of  the 
leased  land,  there  could  be  no  damages  for  withholding  the  pos- 
session. The  error,  therefore,  in  the  ninth  instruction  was 
a  harmless  error,  and  will  not  warrant  the  reversal  of  the 
judgment. 

Per  CiTRiAM. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant. 


No.  933ft. 
Buck  et  al.  v.  Axt. 

MoRTQAOE. — Foredoture  of,  Securing  More  than  One  Note. — OomphmL — ^In  an 
action  to  foreclose,  it  is  proper  to  embrace  in  a  single  paragraph  of 
complaint  the  mortgage  and  all  the  notes  secured  by  it,  and  if  a  copy 
of  one  note  only  be  given,  the  complaint  may  nevertheless  be  good  upon 
demurrer. 

Same. — Husband  and  Wife. — Duress, — In  an  action  to  foreclose  a  mortgage 
against  a  Imsband  and  wife,  it  is  not  a  good  plea  of  duress  by  the  wife, 
that  she  was  induced  to  sign  the  mortgage  by  the  threats  of  the  mort- 
gagee to  pursue  legal  remedies  against  the  husband  (to  collect  the  debt 
secured  by  the  mortgage),  and  to  sell  them  out  of  house  and  home. 
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Same.  —  Congideratiim, — Pre-existing  Debt, — A  mortgage  to  secure  a  pre-ex- 
isting debt  rests  upon  a  sufficient  consideration,  both  as  to  the  debtor 
and  as  to  his  wife  or  any  other  who  may  have  joined  in  making  the 
mortgage. 

Same. — Deaeription, — Auditor's  Sale. — A  description  of  land  in  a  school 
fund  mortgage  as  "the  northeast  part''  of  a  specified  tract,  "contain- 
ing ninety  acres/'  is  insufficienti  and  an  auditor's  sale  made  thereunder 
b  invalid. 

From  the  Lawrence  Circuit  Court. 

J,  W.  BusJdrk,  H.  (7.  Duncan,  J,  H.  Louden  andi2.  W.  Miera, 
for  appellants. 

W.  B.  Harrison  and  W.  E.  McCord,  for  appellee. 

Woods,  C.  J. — Action  by  appellee  against  the  appellants, 
upon  three  promissory  notes,  and  a  mortgage  made  to  secure 
their  payment,  and  to  set  aside  a  sale  of  a  part  of  the  mort- 
gaged premises  theretofore  made  by  the  county  auditor  on  a 
school  fund  mortgage. 

The  appellants  assume  that  the  complaint  consists  of  three 
paragraphs,  and  claim  that  each  paragraph  is  insufficient,  be- 
cause a  copy  of  the  note  on  which  it  is  founded  is  not  made  a 
part  of  it. 

We  regard  the  complaint  as  containing  but  a  single  para- 
graph, and  as  the  action  is  to  foreclose  the  mortgage,  it  was 
proper  to  embrace  the  mortgage,  and  as  many  notes  as  there 
were  secured  by  it,  in  a  single  paragraph.  The  notes  all  to- 
gether evidence  the  mortgage  debt,  and  when,  in  addition  to 
a  judgment  for  the  debt,  a  foreclosure  of  the  mortgage  is  also 
sought,  the  facts  may  be  alleged  in  a  single  paragraph,  which  are 
necessary  to  complete  relief  See  Collins  v.  Frost,  64  Ind.  242. 

The  complaint  in  this  cause  contains  three  clauses,  com- 
mencing as  follows : 

"1.  Plaintiff  Axt  complains,"  etc.  "2.  That  on,"  etc. 
"  3.  That  on,"  etc. ;  each  proceeding  with  allegations  show- 
ing the  execution  of  a  promissory  note  which  is  described 
and  shown  to  be  due,  and  of  which  a  copy  is  alleged  to  be 
Vol.  85.-33 
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filed.  Following  these  clauses  are  averments  showing  the 
execution  of  a  raortgage  "  to  secure  the  payment  of  said  notes," 
and  the  facts  ^n  which  the  alleged  invalidity  of  the  auditor^s 
sale  is  predicated ;  all  followed  with  a  prayer  for  the  recovery  of 
the  amount  due  on  the  note,  foreclosure  of  the  mortgage,  etc. 
There  is  given  a  copy  of  the  mortgage  and  of  a  note  cor- 
responding with  the  one  first  described ;  but,  instead  of  the 
other  notes,  the  following  statements:  "2d.  Note  same  as 
above,  payable  in  two  yrs."  "  3d.  Note  same  as  above,  paya- 
ble in  three  yrs." 

While  we  regard  the  complaint  as  consisting  of  a  single 
paragraph,  it  is  good  only  in  respect  to  the  first  note  of  which 
a  copy  is  given.  Johnson  School  Tp.  v.  Citizens  Banhy  etc,,  81 
Ind.  515.  But,  being  good  in  this  particular,  the  pleading 
was  not  subject  to  demurrer. 

The  appellant  Mrs.  Buck,  who,  it  is  alleged,  joined  her  hus- 
band in  the  execution  of  the  mortgage  in  suit,  filed  two  spe- 
cial pleas,  to  which  the  court,  sustained  demurrers,  and  these 
rulings  are  assigned  and  insisted  upon  as  error. 

In  the  first  of  these  pleas  it  is  alleged  that  her  signature 
was  obtained  by  fraud  and  duress  in  this,  that  her  husband 
was  largely  involved,  and  consented  to  an  arbitration  with 
his  creditors,  or  some  of  them ;  that  the  arbitrators  concluded 
that  her  husband  owed  the  mortgagee  Fr^zier  $1,250,  and 
directed  that  he  execute  his  notes  and  mortgage,  his  wife 
joining,  to  secure  the  payment  of  the  debt;  that  she  refused 
to  sign  the  mortgage,  whereupon  one  Bennett,  who  had  first 
requested  her  signature,  came  to  her  a  second  time  and  told 
her  that  she  must  sign,  that  he  was  the  attorney  and  agent  of 
Frazier,  and  they  did  not  intend  to  wait  any  longer;  that  she 
had  to  sign  right  then ;  that  if  she  did  not  sign,  she  would 
see  that  thev  would  sell  her  out  of  house  and  home,  and 
Frazier  would  prosecute  her  at  once ;  and  being  so  restrained, 
liarassed  and  influenced,  she  did  sign  the  mortgage,  though 
protesting  at  the  time  against  the  unlawful  means  used 
against  her. 
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The  threats  alleged  were  not  such  as  to  constitute  duress.- 
The  evident  meaning  of  the  threats  used  was  that  Frazier 
would  at  once  seek  his  legal  remedies  against  her  and  her 
husband,  and  so  sell  them  out  of  house  and  home ;  and  if 
more  than  this  was  meant,  the  facts  should  have  been  alleged 
to  show  it.  See  Richardson  v.  Hittle,  31  Ind.  119;  Peckham 
V.  Hendren,  76  Ind.  47 ;  Reynolds  v.  Cojjeland,  71  Ind.  422; 
Line  v.  Blizzard^  70  Ind.  23. 

The  second  plea  is  to  the  efiFect  that  the  notes  and  mort- 
gage were  made  for  the  individual  debt  of  her  husband ;  that 
the  notes  were  made  on  the  12th  day  of  October,  1877,  and 
that  the  mortgage  was  not  executed  by  her  until  the  Ist  day 
of  November,  1877,  and  that  there  was  no  consideration  for 
the  execution  thereof  by  her. 

It  may  be  observed,  though  it  is  perhaps  not  material,  that 
it  is  not  alleged  when  her  husband  execiited  the  mortgage. 
A  mortgage  to  secure  a  pre-existing  debt  rests  upon  a  suffi- 
cient consideration,  not  only  in  respect  to  the  debtor,  but  his 
wife  or  any  other  who  may  join  in  its  execution.  See  Hufh- 
ble  V.  Wright,  23  Ind.  322;  Ellis  v.  Kenyon,  25  Ind.  134; 
Philbrooks  v.  McEwen,  29  Ind.  347. 

The  remaining  question  is  whether  the  court  erred  in  sus- 
taining a  demurrer  for  want  of  facts  to  the  cross  complaint 
of  the  appellants  Louden  and  Miers,  who  were  the  purchasers 
at  the  alleged  invalid  sale  made  by  the  auditor,  under  the 
school  fund  mortgage.  The  exact  question  presented  is 
whether  the  description  of  the  land  contained  in  the  mortgage 
by  which  the  sale  was  made  is  so  uncertain  as  to  render  the 
mortgage,  and  the  sale  by  virtue  of  it,  void.  The  following 
is  the  description :  "  The  northeast  part  of  the  southwest 
quarter  of  section  5,"  etc.,  "containing  ninety  acres." 

Allowing  that  the  statement  of  the  number  of  acres  con- 
stitutes a  part  of  the  description,  it  is  still  clear  that  the  loca- 
tion and  boundaries  of  the  land  can  not  be  determined,  and, 
while  it  may  be  that,  as  between  the  parties  and  those  having 
notice  when  they  acquired  any  interest  in  the  land,  the  school 
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fund  mortgage  might  be  corrected,  on  a  showing  of  what  land 
was  mutually  intended  to  have  been  described,  the  court  did 
not  err  in  holding  that  the  sale  made  by  the  description  given 
was  a  nullity. 

The  right  of  the  State  to  have  its  mortgage  corrected  the 
appellee  conceded,  and  brought  the  amount  due  thereon  into 
court,  making  it  clear  that  the  appellants  have  no  standing 
upon  which  to  predicate  a  claim  for  more. 

Judgment  affirmed. 


No.  10,547. 

o^—   —I  • 

195  68»|  Louisville,  New  Albany  and  Chicago  Railway  Com- 

pany V.  COYLE. 

Supreme  Court. — Amount  in  Qmtrovergy.^Jvrisdidion, — To  give  the  Su- 
preme Court  jurisdiction  in  cases  originating  before  justices  cf  the  peace* 
the  amount  in  controversy,  exclusive  of  interest  and  costs,  must  exceed 
fifty  dollars ;  and  when  the  plaintiff  recovers  that  sum  or  is  satisfied 
with  the  amount  recovered,  and  the  defendant  is  merely  resisting  the  re- 
covery, claiming  no  set-off  or  counter-claim,  the  amount  so  recovered  is 
all  that  is  in  controversy  within  the  meaning  of  section  632,  B.  S.  1881. 

From  the  Montgomery  Circuit  Court. 

A.  D.  TTiomaSf  for  appellant. 
E.  C.  Snyder,  for  appellee. 

Elliott,  J. — The  appellee's  motion  to  dismiss  the  appeal 
must  be  sustained. 

The  action  originated  before  a  justice  of  the  peace ;  the  ap- 
pellee's judgment,  exclusive  of  interest,  is  for  $50,  and  she  is 
content  with  her  judgment.  The  adjudged  cases  settle  these 
propositions : 

1st.  Where  the  plaintiff  recovers  $50,  or  less,  and  is  satis- 
fied with  the  amount  of  the  recovery,  and  the  defendant  is 
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merely  resisting  the  recovery,  and  is  claiming  no  set-oflf  or 
counter-claim,  then  the  amount  so  recovered  is  all  that  is  in 
controversy.  Sprinkle  v.  Tojiey,  73  Ind.  592 ;  Parsley  v.  EsheWy 
73  Ind.  558 ;  Pennsylvania  Co,  v.  Trimble,  75  Ind.  378. 

2d.  In  order  to  give  this  court  jurisdiction  in  cases  origi- 
nating before  justices  of  the  peace,  the  amount  in  controversy, 
exclusive  of  interest  and  costs,  must  exceed  $50.  Wagner  v. 
Kastner,  79  Ind.  162 ;  Breidert  v.  Krueger,  76  Ind.  55;  Hal- 
leek  v.  WeUer,  72  Ind.  342. 

It  is  very  obvious  that  what  is  said  in  Breidert  v.  Krueger, 
supra,  as  to  the  statement  in  the  body  of  the  complaint  con- 
trolling instead  of  the  sum  laid  in  the  conclusion,  has  not  the 
remotest  application  to  such  a  case  as  the  present. 

Appeal  dismissed. 


No.  8943.  86  517, 

145    632 
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Attachment. — Fraudulent  Sale  of  Property. — Evidence, — Where  the  plain- 
tiff in  an  action  sues  out  an  order  of  attachment  against  the  property 
of  the  defendant,  upon  the  ground  that  he  has  sold,  conveyed  or  other- 
wise disposed  of  certain  described  property,  with  the  fraudulent  intent, 
etc.,  evidence  showing  the  specific  sale,  with  the  alleged  intent,  will  sus- 
tain the  attachment  proceeding,  and,  in  such  case,  it  is  not  incumbent 
on  the  plaintiff  to  prove,  also,  the  negative  fact  that  after  such  sale  or 
conveyance,  with  such  intent,  the  defendant  did  not  have  enough  prop- 
erty left  to  pay  his  debts. 

From  the  Superior  Court  of  Cass  County. 

D.  B,  McGonnell,  for  appellant. 

M.  Winfield  and  Q.  A.  Myers,  for  appellees. 

HowK,  J. — In  this  action  the  appellant  sued  the  appellees 
upon  the  transcript  of  a  judgment  which  he  had  recovered 
against  the  appellants  Richard  W.  Donaldson  and  Margaret 


s. 
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Donaldson,  in  the  Cass  Circuit  Court.  With  his  complaint 
the  appellant  filed  an  affidavit  for  an  order  of  attachment,  and 
for  a  summons  in  garnishment  for  the  appellees  Isaac  M. 
Donaldson  and  David  and  Amos  Keeport.  The  cause  was 
put  at  issue,  both  as  to  the  appellant's  complaint  and  as  to 
his  affidavit  in  attachment.  The  issues  joined  were  tried  by 
a  jury,  and  a  general  verdict  was  returned,  in  substance  as 
follows :  "  We,  the  jury,  find  for  the  plaintifi^  as  against  the 
defendants  Richard  W.  and  Margaret  Donaldson,  and  we  as- 
sess the  plaintiflf's  damages  at  $466.93 ;  and  we  find  for  the 
defendants  upon  the  plaintiff's  attachment  proceedings."  Over 
the  appellant's  motion  for  a  new  trial,  and  his  exception  saved, 
the  court  rendered  judgment  on  the  verdict  in  his  favor  for 
the  amount  found  as  his  damages,  and  against  him  and  in  ap- 
pellees' favor  for  the  costs  upon  his  attachment  proceedings. 
In  this  court  all  the  questions  presented  and  discussed  by 
appellant's  counsel,  in  his  exhaustive  brief  of  the  case,  arise 
under  the  alleged  error  of  the  trial  court,  in  overruling  the 
motion  for  a  new  trial.  These  questions  relate  exclusively 
to  so  much  of  the  general  verdict  as  found  for  the  appellees 
upon  the  issue  joined,  by  their  answer  in  denial,  upon  the 
appellant's  affidavit  for  an  attachment  and  for  process  in  gar- 
nishment, and  to  the  judgment  rendered  thereon.  The  grounds 
for  the  attachment  proceedings  were  stated  in  the  appellant's 
affidavit,  in  substance  as  follows :  "  The  said  Flannagan  fur- 
ther swears  that  the  said  Margaret  Donaldson  has  sold,  con- 
veyed and  otherwise  disposed  of  her  certain  real  estate  to  her 
son  Isaac  M.  Donaldson,  he,  the  said  Isaac  M.,  colluding  with 
the  said  Margaret  Donaldson,  with  the  fraudulent  intent  to 
cheat,  hinder  and  delay  her  creditors,  which  said  real  estate, 
so  sold  as  aforesaid,  was  as  follows,  to  wit :  A  lease  upon  a 
limekiln  and  dwelling-house  adjacent,  together  with  the  prem- 
ises appurtenant,  situate  in  section  26,  township  27  north,  of 
range  2  east,  in  Cass  county,  Indiana.  The  said  Flannagan 
.says  further,  on  his  oath,  that  the  said  Isaac  M.  Donaldson, 
after  the  said  fraudulent  conveyance  of  said  real  estate  to  him 
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by  Margaret  Donaldson,  held  the  same  as  her  trustee,  and,  in 
that  capacity,  sold  said  real  estate  to  Daniel  Keeport  and 
Amos  B.  Keeport,  and,  in  payment  therefor,  received  their 
promissory  notes  payable  to  himself,  which,  plaintiff  avers, 
were  made  so  payable  to  him  for  the  benefit  of  the  said  Mar- 
garet Donaldson ;  and  the  said  Isaac  M.  Donaldson  is  made 
a  party  defendant  to  answer  as  to  his  interest  herein  as  such 
trustee,  and  to  answer  as  garnishee  defendant  as  to  the  amount 
of  such  indebtedness  to  the  said  Margaret  Donaldson." 

It  is  earnestly  insisted  by  the  appellant's  counsel,  that  the 
general  verdict  of  the  jury,  finding  for  the  appellees  upon  the 
attachment  proceedings,  was  not  sustained  by  sufficient  evi- 
dence. If  we  were  authorized  to  consider  and  decide  this 
question  upon  what  we  might  regard  as  the  fair  preponder- 
ance of  the  evidence,  as  the  same  appears  in  the  record,  it 
would  seem  to  us  that  the  counsel  was  right  in  this  position, 
that  the  general  verdict  upon  the  attachment  proceedings  was 
not  sustained  by  sufficient  evidence,  and  that,  for  this 'cause,  a 
new  trial  ought  to  have  been  granted.  While  this  is  so,  how- 
ever, it  must  be  conceded  that  there  is  evidence  in  the  record 
tending  to  sustain  that  part  of  the  general  verdict,  and  to  show 
that  the  said  Margaret  Donaldson  had  not  sold,  conveyed,  or 
otherwise  disposed  of  her  said  real  property  to  her  son  Isaac 
M.  Donaldson  with  a  fraudulent  intent,  stated  in  appellant's 
affidavit.  In  such  cases  it  must  be  regarded  as  settled,  that 
this  court  will  not  weigh  the  evidence,  nor  attempt  to  deter- 
mine its  preponderance,  nor  disturb  the  verdict  of  the  jury, 
or  the  finding  of  the  trial  court,  upon  what  might  appear,  from 
the  mere  reading  of  the  evidence,  to  be  its  fair,  clear,  or  even 
overwhelming  preponderance.  Coxy.  State,  49  Ind.  568 ;  Jtu" 
dolph  V.  iMne,  57  Ind.  115 ;  Swales  v.  Southard,  64  Ind.  557 ; 
Fort  Wayne,  etc.,  R.  R.  Co.  v.  Husaelman,  65  Ind.  73 ;  Hay^ 
den  V.  Cretcher,  75  Ind.  108. 

The  court,  of  its  own  motion,  instructed  the  jury  trying  the 
cause,  as  follows:  "  To  authorize  a  finding  for  the  plaintiff 
upon  the  attachment  proceedings,  the  plaintiff  must  prove,  by 
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the  preponderance  of  evidence,  one  at  least  of  the  causes  of 
attachment  set  out  in  his  affidavit.  The  plaintiff  has  intro- 
duced evidence  tending  to  show  that  the  defendant  Margaret 
Donaldson  conveyed  to  her  son  Isaac  a  certain  limekiln  lease. 
This,  of  itself,  would  not  be  sufficient  to  show  fraud.  To  make 
said  conveyance  fraudulent  as  to  creditors  it  must  further  ap- 
pear that  Margaret,  after  making  said  conveyance,  did  not  still 
have  a  sufficient  amount  of  property,  subject  to  execution,  to 
pay  her  debts."  After  setting  out  this  instruction,  the  bill  of 
exceptions  proceeds  as  follows :  "  Here  one  of  the  jurors,  upon 
the  court  signifying  that  he  might  do  so,  asked  the  following 
question :  '  Must  the  plaintiff  prove  that  she  (meaning  defend- 
ant Margaret  Donaldson)  did  not  retain  sufficient  property  fo 
pay  her  debts?'  To  which  the  court  answered:  ^Yes;  the 
plaintiff  must  prove  that  she  did  not,  after  making  convey- 
ance to  her  son  Isaac,  retain  sufficient  property  to  pay  her 
debts,  or  he  can  not  recover  upon  his  attachment.' "  The  bill 
of  exceptions  then  shows,  that  the  court  gave  the  above  in- 
struction, with  others,  "  but  gave  no  other  instruction  modi- 
fying, limiting  or  explaining  that  part  of  the  instructions 
which  is  set  out  herein.  To  the  giving  of  which  instruction 
above  copied  in  this  bill  of  exceptions,  the  plaintiff  at  the 
time  excepted." 

We  are  of  the  opinion  that  the  court  clearly  erred  in  giv- 
ing the  jury  the  instruction  quoted.  It  does  not  contain  a 
correct  statement  of  the  law,  applicable  to  the  matters  in  issue 
on  the  affidavit  in  attachment,  or  to  the  evidence  adduced  upoD 
the  trial.  The  ground  for  an  attachment,  stated  in  the  appel- 
lant's affidavit,  was  the  one  provided  for  in  the  ji/i5A  clause  of 
section  156  of  the  code  of  1852.  In  this  clause  and  section 
it  is  provided  that  the  plaintiff,  in  an  action  for  the  recovery 
of  money,  at  the  commencement  of  his  action,  or  at  any  time 
afterwards,  may  have  an  attachment  against  the  property  of 
the  defendant,  where  such  defendant  "has  sold,  conveyed  or 
otherwise  disposcnl  of  his  property  subject  to  execution,  or 
suffered  or  permitted  it  to  be  sold  with  the  fraudulent  intent 
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to  cheats  hinder,  or  delay  his  creditors."  2  R.  S.  1876,  pp. 
98,  99 ;  Civil  Code  of  1881,  section  197 ;  and  section  913,  R. 
S.  1881.  It  is  manifei^t  that,  under  this  statutory  provision, 
it  was  uot  incumbent  on  the  appellant  to  show,  by  his  affidavit 
for  an  attachment,  that  the  appellee  Margaret  Donaldson,  after 
her  alleged  fraudulent  sale  and  conveyance  of  her  property  to 
her  SOD  Isaac,  did  not  retain  or  have  left  sufficient  property 
to  pay  her  debts.  The  appellant's  affidavit  stated  the  ground 
for  an  attachment  upon  which  he  relied,  substantially  in  the 
language  of  the  statute,  and  the  affidavit  was  sufficient.  If 
the  statement  in  his  affidavit  was  sustained  by  a  &ir  prepon- 
derance of  the  evidence,  he  was  entitled  to  a  recovery  in  his 
attachment  proceeding ;  and  it  was  error  on  the  part  of  the 
court  to  instruct  the  jury,  in  effect,  that  if  he  had  not  proved 
that  Margaret  Donaldson  did  not,  after  making  the  convey- 
ance to  her  son  Isaac,  retain  sufficient  property  to  pay  her 
debts,  he  could  not  recover  upon  his  attachment.  This  neg- 
ative fact,  the  proof  of  which  by  the  appellant  the  court  told 
the  jury  was  indispensable  to  his  recovery  upon  his  attach- 
ment, was  entirely  outside  of  the  issues  in  the  cause  and 
of  the  requirements  of  the  statute,  and  it  was  not  and  is  not 
the  law,  that  the  appellant  was  bound  to  prove  such  fact  to 
entitle  him  to  a  recovery  in  his  attachment  proceedings. 

If  it  were  the  feet,  that,  after  making  the  conveyance  to  her 
son  Isaac,  the  said  Margaret  Donaldson  did  retain  or  have 
left  sufficient  other  property  to  pay  her  debts,  such  feet  might 
possibly  have  been  given  in  evidence  by  her,  as  tending  to 
prove  that  her  conveyance  was  not  fraudulent.  But,  certainly, 
it  was  not  necessary  that  the  appellant  should  negative  such 
fact  by  his  evidence,  in  order  to  maintain  his  attachment  pro- 
ceedings. In  this  respect,  the  case  at  bar  must  not  be  con- 
founded, as  seems  to  have  been  done  by  the  trial  court,  with 
the  ordinary  cases,  where  suits  are  brought  to  set  aside  con- 
veyances as  fraudulent  against  the  grantor's  creditors,  and  to 
subject  the  property  conveyed  to  the  payment  of  the  grantor's 
debts.     In  such  cases,  it  is  well  settled  that  the  rule  in  re- 


522  SUPREME  COURT  OF  INDIANA, 

Stockwell  V.  The  State. 

gard  to  what  the  plaintiff  must  allege  and  prove  is  widely  dif- 
ferent from  the  rule  declared  in  this  ease.  Pjeifer  v.  Snydei*, 
72  Ind.  78. 

The  appellant's  counsel  also  complains  in  argument  of  the 
refusal  of  the  trial  court  to  give  the  jury  certain  instructions 
at  his  request.  But  we  deem  it  unnecessary  for  us  to  set  out 
or  comment  upon  these  instructions  in  this  opinion ;  espe- 
cially so,  as  the  error  of  the  court,  in  the  instruction  given  of 
its  own  motion,  will  require  the  reversal  of  the  judgment  be- 
low and  a  new  trial  of  the  cause. 

The  appellant's  motion  for  a  new  trial  ought  to  have  been 
sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  sustain  the  motion  for  a  new 
trial,  and  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Opinion  filed  at  the  November  terra,  1881. 

Petition  for  a  rehearing  overruled  at  the  November  term,  1882. 
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Stock^vell  v.  The  State. 

Intoxicating  Liquor. — Sale  WUhatU  Licejise, — Indictment. — An  indictment 
for  selling  intoxicating  liquor  without  license  "  to  be  drunk  and  suf- 
fered to  be  drunk  in  the  defendant's  house,  out-house,  yard  and  gar- 
den," is  good  on  motion  to  quash ;  charging  thus  in  the  conjunctive  it 
merely  avers  more  than  is  necessary  to  make  an  offence,  under  section 
5320,  R.  a  1881. 

Same. — Evidence, — Apptuienances. — A  platform  and  steps  annexed  to  a  room 
are  appurtenances  thereof,  within  the  meaning  of  section  5320,  R.  S.  1881. 

From  the  Monroe  Circuit  Court. 

J.  W.  B\vshirkj  for  appellant. 

F.  T.  Hord,  Attorney  General,  H.  G.  Duncan,  Prosecuting 
Attorney^  and  Tl^.  -B.  Hord,  for  the  State. 
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NiBLACK,  J. — ^This  was  a  prosecution  for  UDlawfully  sell- 
ing intoxicating  liquor.  The  substantial  part  of  the  indict- 
ment was  as  follows : 

"The  grand  jury  of  Monroe  county,  in  the  State  of  Indi- 
ana, ******  Qn  their  oath  present  that  one  John  Stock- 
well,  late  of  said  county,  on  the  11th  day  of  September,  A. 
D.  1882,  in  said  county,  and  State,  *  *  did  then  and  there 
unlawfully  sell  to  one  James  M.  May  intoxicating  liquor,  to 
be  then  and  there  drunk  and  suffered  to  be  drunk  in  the 
house,  out-bouse,  yard  and  garden  of  the  said  John  Stock- 
well,  situate  in  the  said  county,  and  in  the  appurtenances 
then  and  there  and  thereunto  belonging,  w^here  the  same  was 
sold,  to  wit,  one  quart  of  beer  at  and  for  the  price  of  fifteen 
cents,  he,  the  said  John  Stockwell,  not  tlien  and  there  having 
a  license  to  sell  such  intoxicating  liquor  to  be  drunk,  or  suf- 
fered to  be  drunk,  in  the  said  house,  out-house,  yard  or  gar- 
den, or  in  said  appurtenances  thereunto  belonging." 

Before  pleading  to  the  accusation  against  him,  the  defend- 
ant moved  to  quash  the  indictment,  but  his  motion  was  over- 
ruled. The  court  thereupon  found  the  defendant  guilty  as 
charged,  and  assessed  and  adjudged  a  fine  against  him. 

Error  is  assigned  upon  the  refusal  to  quash  the  indictment, 
and  upon  the  overruling  of  a  motion  for  a  new  trial,  which 
was,  at  the  proj)er  time,  interposed. 

The  appellant  insists  that  the  indictment  was  bad  for  un- 
certainty : 

Fii'sL  In  averring  that  the  intoxicating  liquor  was  sold  to 
be  drunk  and  suffered  to  be  drunk  in  certain  places. 

Second.  In  not  alleging  that  the  intoxicating  liquor  was 
sold  to  be  drunk  at  some  one  of  the  places  enumerated  in  it. 

The  phrases  "to  be  drunk  and  sufiered  to  be  drunk,"  con- 
tained in  the  first  specification,  and  the  words  "house,  out- 
house, yard  and  garden,"  referred  to  in  the  second  specifi- 
cation, having  been  conjunctively  connected  together,  no 
un(H'rtainty  resulted  from  the  use  of  those  phrases  and  words. 
Being  thus  conjunctively  connected,  the  only  effect  was  that 
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more  was  charged  in  the  indictment  than  was  necessary  to 
make  out  an  offence  under  the  statute.  R.  S.  1881,  sec.  5320. 
If  these  phrases  and  words  had  been  disjunctively  connected, 
a  different  question  would  have  been  presented.  1  Chit.  Crim. 
Law,  231 ;  1  Bish.  Crim.  Proced.,  sec.  585.  There  was  no 
error  in  overruling  the  motion  to  quash  the  indictment. 

It  was  shown  by  the  evidence  that  there  was  a  platform  in 
the  rear  of  the  room  which  constituted  the  appellant's  place 
of  business,  and  that  there  were  some  steps  leading  down  to 
the  ground  from  that  platform. 

May,  the  prosecuting  witness,  testified  to  having  purchased 
a  quart  of  beer  of  the  appellant  at  the  time  and  place  and  of 
the  quality  charged  in  the  indictment ;  that  the  appellant  gave 
him  the  beer  in  a  quart  measure,  and  two  glasses  to  drink  it 
with,  and  told  him  to  go  out  the  back  way,  off  the  premises ; 
that  he,  witness,  went  out  across  the  platform  on  to  the  steps, 
where  he  and  another  person  drank  the  beer;  that  the  appel- 
lant might  have  seen  him  drinking  the  beer  by  looking  out 
of  a  back  window,  but  that  he,  witness,  could  not  say  that  the 
appellant  did  so,  not  knowing  whether  he  did  or  not ;  thpt 
he  had  frequently  bought  beer  of  the  appellant  before,  and 
had  drunk  it  either  on  the  platform  or  on  the  steps ;  that  he, 
witness,  had  seen  other  persons  purchase  beer  of  the  appel- 
lant and  drink  it  at  one  or  the  other  of  those  places. 

It  was  also  shown  by  the  evidence  that  the  appellant  did 
not  own  the  building  in  which  the  beer  was  sold,  but  simply 
occupied  a  part  of  it  under  a  lease  which  only  specifically 
embraced  the  room  constituting  his  place  of  business  and  the 
cellar  under  it. 

It  is  argued  onbehalf  of  the  appellant,  that,  under  such  cir- 
cumstances, he  had  no  legal  control  over  either  the  platform 
or  the  steps  leading  from  it,  and  that,  consequently,  he  was 
not  responsible  for  the  use  which  the  prosecuting  witness 
made  of  the  steps  after  he,  the  appellant,  sold  him  the  beer. 

The  inference  from  the  pvidence  inevitably  was,  that  the 
platform  and  steps  were  appurtenances  to  the  room  in  which 
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the  beer  was  sold,  and  it  seems  to  us  that  the  only  question 
of  any  difficulty  for  the  court  to  decide  was,  whether  the  beer 
was  drunk  upon  the  steps  with  the  consent  of  the  appellant. 
We  think  that  the  evidence  tended  to  show  that  the  platform 
and  steps  were  used  as  drinking  places  with  the  consent  of 
the  appellant,  and  that,  under  all  the  circumstances  disclosed  by 
the  evidence,  the  court  was  justified  in  coming  to  the  conclu- 
sion that  the  prosecuting  witness  drank  the  beer  on  the  steps 
with  the  assent  of  the  appellant  impliedly  given. 

We  see  no  error  in  the  refusal  of  the  court  to  grant  a  new 
trial. 

The  judgment  is  affirmed,  with  costs. 


No.  10,635. 

Dyer  v.  The  State. 

Chimin Aii  Law. — Affidavit  and  Information, — Variance. — In  a  prosecution  by 
affidavit  and  information  for  a  misdemeanor,  the  information  mast  be 
supported  by  an  affidavit  charging  the  same  ofifence  as  that  described  in 
the  information,  and,  therefore,  where  the  affidavit  upon  which  the  infor- 
mation is  based  charges  that  the  offence  was  committed  on  the  24th  day 
of  December,  1881,  and  the  offence  described  in  the  information  is  alleged 
to  have  been  committed  on  the  24th  day  of  January,  1881,  a  motion 
to  quash  should  be  sustained. 

Same. — Amendment, — Practice, — ^An  information,  after  a  motion  to  quash 
has  been  made  in  the  trial  court,  can  not  be  amended  in  the  Supreme 
Court. 

Sake. — Motion  to  Quash. — It  is  not  necessary,  upon  a  motion  to  quash,  to 
state  to  the  trial  court  the  specific  objections  to  the  affidavit  and  infor- 
mation. ^ 

From  the  Morgan  Circuit  Court. 

O.  A.  Adams f  L,  Ferffuaon,  J.  S,  Newby  and  H.  A.  Smock, 
for  appellant. 

jP.  T,  Hordy  Attorney  General,  /.  D.  Alexander,  Prosecut- 
ing Attorney,  W.  B.  Harrison  and  TF.  E.  McOord,  for  the  State. 
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Elliott,  J. — The  affidavit,  upon  which  the  information 
professes  to  be  based,  charges  that  the  misdemeanor  of  which 
appellant  was  convicted  was  committed  on  the  24th  day  of 
December,  1881,  and  the  offence  described  in  the  information 
is  alleged  to  have  been  committed  on  the  24th  day  of  Jan- 
uary, 1881.  The  appellant  contends  that  his  motion  to  quash 
should  have  been  sustained. 

Informations  must  be  supported  by  an  affidavit  and  must 
charge  the  same  offence  as  that  described  in  the  affidavit.  An 
information  charging  a  distinct  and  different  offence  from  that 
stated  in  the  affidavit  can  not  be  upheld. 

It  is  difficult,  if  not  impossible,  to  discover  any  ground 
upon  which  it  can  be  held  that  an  offence  committed  in  Jan- 
uary is  the  same  as  one  committed  in  the  following  Decem- 
ber. It  would  be  a  wide  stretch  of  construction  which  would 
declare  a  misdemeanor  perpetrated  in  December  to  be  the 
same  as  one  committed  in  the  preceding  January.  The 
offence  described  in  the  information  was  committed,  taking 
as  true,  as  it  is  our  duty  to  do,  the  statements  of  the  informa- 
tion, eleven  months  prior  to  the  one  described  in  the  affidavit. 
We  are  unable  to  perceive  any  reason  which  will  justify  us 
in  treating  the  two  offences  as  one.  The  question  is  not^ 
however,  barren  of  authority.  Williamson  v.  StcUef  5  Texas 
App.  485,  and  Iloerr  v.  State,  4  Texas  App.  75,  are  directly  in 
point  in  favor  of  the  appellant.  In  our  own  case  of  Mount  v. 
State,  7  Ind.  654,  it  was  said  that  the  information  must  allege 
the  same  person  and  offence  as  the  affidavit. 

It  is  urged  that  no  specific  objection  was  pointed  out  to 
the  court  below  by  the  motion  to  quash,  and  that  the  objec- 
tions now  made  should  not  be  entertained.  This  point  is 
settled  against  the  contention  of  the  Stjite.  Davis  v.  Staie, 
69  Ind.  130.  It  is  not  necessary  that  the  motion  to  quash 
.should  specifically  state  the  grounds  of  objection.  It  seems 
to  us  that  the  argument  of  the  State  upon  this  point  is  a  forci- 
ble and  sound  one,  but  that  it  should  be  addressed  to  the 
Legislature  rather  than  to  the  court ;  for  if  there  is  to  be  any^ 
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change^in  the  lav  it  must  be  made  by  the  law-making  branch 
of  the  government.  It  is  no  doubt  true  that  justice  would 
be  subserved  by  requiring  the  motion  to  quash  to  point  out 
the  specific  grounds  of  objection^  but  it  is  for  the  Legislature, 
and  not  the  courts,  to  add  that  requirement  to  the  provisions 
of  the  statute. 

The  amendment  of  the  information  might  have  been  made 
in  the  court  below,  but  it  can  not  be  made  on  appeal.  Where 
a  motion  to  quash  is  interposed,  there  is  no  right  to  amend 
the  information  after  the  case  gets  into  the  appellate  court. 
Keiser  v.  State,  78  Ind.  430. 

Judgment  reversed. 


No.  9321. 

Sinclair  v.  Johnson. 

Bill  of  Exchange. — Common  Order, — LiabUiiy  of  Drawer. — NoUee. — An- 
order  by  A.  upon  B.  to  pay  money  to  C,  without  words  of  negotiability,, 
is  not  an  inland  bill  of  exchange,  but  is  classed  with  bank  checks ;  and 
the  drawer  is  entitled,  as  the  drawer  of  a  bank  check,  to  notice  of  the 
failure  of  the  drawee  to  pay  upon  presentation. 

From  the  Warren  Circuit  Court. 

M.  M.  Milfordy  H.  Heffren  and  J,  A.  Zaring^  for  appellant. 
J.  M.  Rabbj  for  appellee. 

Woods,  J. — Action  against  the  appellee  by  the  appellant, 
as  assignee  of  the  following  order,  to  wit : 

"  JoHNSONViLLE,  July  18th,  1876. 
"  J.  B.  Wright :    Please  pay  to  D.  L.  Wright  the  sum  of 
$160,  amount  paid  for  mare  to  John  Lucas. 

(Signed)  "  George  W.  Johnson." 

The  complaint  charges  that  the  order  was  given  in  consid- 
eration of  an  indebtedness  of  the  drawer  to  the  payee,  that 
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the  drawee  refused  to  accept,  of  which  the  drawer  was  notified. 
The  defendant,  the  appellee,  answered  that  he  was  never 
notified  of  the  refusal  of  the  drawee  to  accept  the  order,  and 
that  he  had,  when  it  was  drawn  and  presented,  funds  in  the 
hands  of  the  drawee  to  meet  and  pay  it.  The  plaintiff  re- 
plied with  a  general  denial,  and,  upon  a  trial  had,  the  court 
found  for  the  defendant. 

Error  is  assigned  upon  the  overruling  of  the  appellant's 
motion  for  a  new  trial,  and  for  a  judgment  in  his  fevor  not- 
withstanding the  verdict. 

An  order  book  entry  shows  that  the  plaintiff  filed  a  mo- 
tion for  judgment,  but,  as  the  motion  itself  is  not  in  the  re- 
cord, it  can  not  be  determined  whether  it  was  such  as  to 
present  the  question  discussed  in  the  briefs. 

The  causes  stated  in  the  motion  for  a  new  trial  are:  1. 
The  finding  is  not  sustained  by  sufficient  evidence;  2.  The 
finding  is  contrary  to  law ;  and,  3.  "  The  court  erred  in 
overruling  the  plaintiff's  objection  to  a  question  asked  the 
defendant,  Johnson,  on  his  examination  as  a  witness  herein  on 
the  trial  hereof,  which  appears  elsewhere  in  the  record." 

The  last  specification  is  too  indefinite  to  present  any  ques- 
tion. At  the  time  when  the  motion  was  passed  upon  and  over- 
ruled, there  was  in  feet  nothing  in  the  record  to  show  more 
definitely  what  was  referred  to.  A  bill  of  exceptions  was 
afterwards  filed,  which  shows  an  exception  to  the  admission 
of  certain  testimony  by  the  witness  named,  but  it  is  impossi- 
ble to  say  that  the  motion  for  a  new  trial  and  the  bill  of  ex- 
ceptions referred,  and  were  understood  by  the  court  to  refer, 
to  the  same  thing. 

The  order  sued  on  has  no  words  of  negotiability,  and  can 
not  be  regarded  as  an  inland  bill  of  exchange,  as  counsel  for 
the  appellee  claims  it  to  be.  The  rights  and  liabilities  of  the 
parties  are,  therefore,  not  to  be  determined  by  the  rules  ap- 
plicable to  that  class  of  instruments.  Such  orders  seem  to  be 
classed  with  bank  checks,  and  the  liability  of  the  drawer  to  be 
governed  by  the  rules  which  are  applied  to  the  drawers  of 
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checks.  Regular  protest  and  notice,  in  the  strict  manner  re- 
quire in  reference  to  bills  of  exchange,  was  not  necessary, 
but,  under  the  issue  made  in  this  case,  it  was  nc  cessary  for  the 
plaintiff  to.  show  the  alleged  presentment  and  the  &ilure  of 
the  drawee  to  pay,  -and  that  he  notified  the  defendant  thereof. 
Spangler  v.  McDanid,  3  Ind.  275;  GaUdgher  v.  Raleigh,.! 
Ind.  1 ;  Blanhenahip  v.  Rogers,  10  Ind.  333 ;  Griffin  v.  Kemp, 
46  Ind.  172 ;  Henahaw  v.  Root,  60  Ind.  220 ;  2  Daniel  Neg. 
Instr.  (3d  ed.),  sections  1587-8. 

The  answer  explicitly  denies  the  notice  alleged  in  the  com- 
plaint, and  the  defendant  testified  as  explicitly  that  he  had 
never  received  notice  of  the  failure  or  refusal  of  the  drawee 
to  pay,  and  that  the  drawee,  at  the  date  of  the  order,  owed 
him  the  amount  of  it.  Notwithstanding,  therefore,  the  tes- 
timony of  the  appellant,  that,  within  a  day  or  two  after  the 
presentation  of  the  order,  he  wrote  and  mailed  a  letter  (of 
which  the  contents -were  not  stated)  to  the  appellee,  we  can  not 
say  that  the  finding  was  not  right,  on  the  ground  that  the  evi- 
dence &iled  to  show  the  requisite  notice. 

Judgment  affirmed. 

Opinion  filed  at  the  May  term,  1882. 

Petition  for  a  rehearing  overruled  at  the  November  term,  1882. 
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Dunlap  v.  Wagner. 
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Intoxicating  LiquoB. —  Unlawful  Sale, — Injury  in  Oonaequenoe  of  Intoxtoation. 
— PtoximaU  Cause. — Liability  for  BesuUs. — Negligenee, — Oases  OriHeised  and 
Distinguished. — An  unlicensed  liquor  dealer  furnished  on  Sunday  intox- 
icating liquor  to  A.  until  he  was  helpless  and  unconscious,  and  in  that 
condition  placed  him  in  his  sleigh,  to  which  wa«  attached  a  quiet  horse 
of  the  plaintiff  which  A.  had  in  use.  An  accident,  induced  by  the  ina- 
bility of  A.  to  manage  the  horse,  caused  the  latter  to  run  away,  whereby 
the  horse  was  killed. 
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Held,  that  the  liquor  seller  was,  by  statute  (R.  S.  1881,  sec.  5323),  as  well 
as  at  common  law,  liable  for  the  value  of  the  horse.  Kraeh  v.  HeUman, 
53  Ind.  517,  Collier  y.  Early,  54  Ind.  559,  and  Baches  ▼.  Banl,  55  Ind.  181, 
criticised  and  distinguished. 

From  the  Bartholomew  Circuit  Court. 

G.  W,  Cooper  and BumSy  for  appellant. 

N,  R.  Keyes,  for  appellee. 

Elliott,  J. — The  appellant  was  the  owner  of  a  gentle  horse 
which  he  lent  to  Charles  Dunlap,  who  hitched  it,  with  an- 
other of  like  docile  disposition,  to  a  sleigh,  and  on  Sunday^ 
January  9th,  1878,  drove  to  the  appellee's  place  of  business; 
the  latter,  although  not  licensed  as  a  retail  liquor  seller,  kept 
intoxicating  liquors  for  sale,  and  at  the  time  named  did  sell 
and  give  to  Dunlap  liquor  in  less  quantities  than  a  quart,  and 
suffered  him  to  drink,  it  on  his,  appellee's,  premises;  the 
liquor  so  supplied  Dunlap  produced  intoxication  so  great  as 
to  cause  unconsciousness ;  while  in  this  stdte,  and  incapable 
of  controlling  the  horses,  Dunlap  was  placed  in  the  sleigh,, 
and  the  horses  started  homeward  by  the  appellee ;  because  of 
the  inability  of  Dunlap  to  manage  the  horses,  an  accident  oc- 
curred which  frightened  them^  and  they  ran  away,  and  ap- 
pellant's horse  received  such  injuries  as  caused  its  death. 

The  appellee  violated  the  law  in  selling  liquor  to  Charles 
Dunlap,  for  the  law  prohibits  the  sale  of  liquor  on  Sunday, 
and  also  forbids  its  sale  in  less  quantities  than  a  quart  by 
unlicensed  dealers.  He  was,  therefore,  a  wrong-doer,  and 
wrong-doers  are  responsible  for  injuries  proximately  resulting- 
from  their  wrongful  acts.  A  man  who,  in  violation  of  law 
makes  another  helplessly  drunk,  and  then  places  him  in  a  sit- 
uation where  his  drunken  condition  is  likely  to  bring  harm  to 
himself  or  injury  to  others,  may  well  be  deemed  guilty  of  an 
actionable  wrong  independently  of  any  statute.  But  we  have 
a  statute  which  provides  that  every  person  shall  have  a  right 
of  action  for  an  injury  resulting  to  person  or  property  against 
one  who  ehall,  by  selling  intoxicating  liquors  to  another,  have 
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caused  the  intoxication  of  the  person  by,  or  through  whom, 
the  injury  is  done.'    R.  S.  1881,  sec.  5323. 

It  is  plain  that  a  right  of  action  exists  against  one  who 
makes  another  drunk,  for  the  recovery  for  such  injuries  as  are 
done  by  the  intoxicated  person  "  on  account,*' as  the  statutory 
phrase  runs,  "  of  the  use  of  such  intoxicating  liquors.'* 

The  right  of  action  exists  only  in  cases  where  the  injury  is 
the  natural  and  proximate  result  of  the  wrong  done  in  making 
drunk  the  person  by  whom  it  is  caased,  and  the  material  en- 
quiry is,  whether  the  injury  of  which  this  appellant  com- 
plains was  the  proximate  and  natural  result  of  the  appellee's 
wrongful  act. 

It  is  to  be  observed  that  the  fact  that  Charles  Dunlap  was 
placed  in  charge  of  the  horses  is  conceded  by  the  demurrer, 
and  the  case  is,  therefore,  that  of  one  placing  a  man  whom  he 
has  made  helplessly  drunk  in  a  situation  where  injury  might 
result  to  the  property  in  his  possession  because  of  his  inca- 
pacity to  manage  and  care  for  it.  We  assume  that  horses  re- 
quire the  management  of  an  intelligent  person  in  reasonable 
control  of  his  mental  faculties  and  physical  powers,  and  this 
we  do  for  the  reason  that  all  persons  are  presumed  to  know 
the  natural  and  ordinary  propensities  and  dispositions  of  such 
animals.  Wharton  Neg.,  section  100 ;  Shearman  &  Redf.  Neg., 
section  1 88 ;  Billman  v.  Indianapolis^  etc,  R,  R,  Go.,76  Ind.  166 ; 
S.  C,  40  Am.  R.  230.  If,  then,  horses  need  the  control  of  one 
in  possession  of  his  faculties,  the  man  who  deprives  another 
of  the  possession  of  them,  and  puts  him  in  control  of  such 
animals,  does  an  act  which  is  likely  to  result  in  injury. 

It  is  true  that  the  injury  resulting  from  the  wrong  com- 
plained of  must  be  such  as  might  have  been  reasonably  fore- 
seen and  provided  against,  but  it  is  by  no  means  necessary 
that  the  precise  injury  which  actually  resulted  should  have 
been  foreseen  ;  for  it  is  sufficient  if  it  was  of  such  a  general 
nature  as  was  likely  to  result  from  the  act  of  the  wrong-doer. 
*It  is  never  essential  that  it  should  be  made  to  appear  that  the 
precise  injuries  which  did  occur  could  have  been  foreseen;  it 
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is  enough,  as  Mr.  Thompson  says,  if  they  are  "  such  as  are  usual, 
and  as  therefore  might  have  been  expected/'  2  Thompson 
Neg.  1083,  n. ;  Billman  v.  India7iapoli8,  etc,,  R.  R.  Co.,  supra  ; 
Binford  v.  Johnston,  82  Ind.426.  A  late  writer  says :  "  If 
his"  (the  wrong-doer's)  "act  has  a  tendency  to  injure  some  per- 
son of  the  general  public,  or  many  persons,  and  finally  does, 
in  the  manner  which  was  beforehand  probable,  cause  such 
injury,  it  is  proximate/'     1  Sutherland  Damages,  28. 

There  are  cases  bearing  upon  the  precise  question  before 
us  and  we  turn  to  them.  In  one  of  our  own  cases,  Schlosser 
V.  StcUe,  ex  reL,  65  Ind.  82,  a  complaint,  charging  that  the  hus- 
band wfls  made  drunk  and  thereby  caused  to  beat  his  wife 
and  neglect  to  provide  for  her,  was  held  good,  and,  in  sup- 
port of  this  ruling  the  cases  of  Fountain  v.  Draper,  49  Ind. 
441,  Bamaby  v.  Wood,  50  Ind.  405,  and  English  v.  Beard,  51 
Ind.  489,  were  cited  by  the  court.  In  the  last  of  these  casps 
it  was  held  that  the  seller  was  liable  to  one  who  was  assaulted 
and  beaten  by  the  intoxicated  person.  It  needs  no  argument 
to  show  that  the  injury  which  this  appellant  suffered  was  much 
more  direct  and  proximate  than  that  sustained  by  the  person 
upon  whom  the  drunken  man  committed  the  assault  and  bat- 
tery ;  for,  that  horses  left  free  from  control  are  more  likely  to 
run  away  and  do  mischief  than  a  drunken  man  to  commit  a 
crime,  is  very  evident.  In  Mead  v.  Stratton,  87  N.  Y.  493 
(41  Am.  R.  386),  the  defendant  was  the  keeper  of  a  hotel; 
the  deceased  bought  liquor,  drank  it,  and  became  so  much  in- 
toxicated that  he  was  helped  into  his  buggy ;  he  fell  from  it  on 
his  way  and  was  killed,  and  it  was  held  that  his  widow  might 
have  her  action.  The  action  was  held  maintainable  in  a  case 
where  a  son  was  made  intoxicated  and  ift  this  condition  so 
drove  his  lather's  horse  as  to  greatly  injure  it.  Bertholf  v. 
O'Reilly,  8  Hun,  16.  This  case  was  affirpied  in  Bertholf  v, 
O'Reilly,  74  N.  Y.  509  (30  Am.  R.  322).  A  like  principle 
Avas  involved  and  decided  in  Aldrich  v.  Sager,  9  Hun,  537, 
where  a  son-in-law,  wrongfully  made  drunk,  so  recklessly  • 
drove  a  t^am  as  to  cause  the  wagon  to  which  they  were  at- 
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tached  to  be  upset,  and  his  mother-in-law,  who  was  with 
him  in  the  wagon,  to  be  injured.  The  case  of  Volans  v. 
Oweriy  9  Hun,  558,  is  in  principle  the  same  as  those  cited. 
The  Supreme  Court  of  Ohio  goes  very  far  upon  this  question 
as  is  proved  by  the  cases  of  Duroy  v.  Blinn,  11  Ohio  St.  331, 
and  Mulford  v.  Clewell,  21  Ohio  St.  191.  Damages  may  be  re- 
covered for  property  squandered  or  destroyed  by  the  intoxi- 
cated man,  according  to  the  rule  declared  in  Iowa  and  Mich- 
igan. WoolhecUher  v.  Risley,  38  Iowa,  468 ;  Hemmens  v.  BenUey, 
32  Mich.  89.  In  Kin^  v.  Haley,  86  111.  106  (29  Am.  R.  14),  it 
was  held  that  one  who  is  injured  by  a  pistol  shot,  fired  by  the 
man  to  whom  the  liquor  was  sold,  may  maintain  an  action 
under  the  statute,  and  a  like  holding  was  made  in  Bodge  v* 
HugheSy  53  N.  H.  614.  The  intoxicated  man  in  the  case  of 
Haekett  v.  Smehley,  77  111.  109,  drove  a  horse  and  buggy  into 
the  Sangamon  river,  and  the  action  was  held  maintainable. 
Expenses  for  nursing  a  person  made  sick  by  the  intoxication 
are  recoverable.  Wightman  v.  Devere,  38  Wis.  570;  Peter- 
son V.  Knobk,  35  Wis.  80. 

Appellee  relies  upon  the  cases  of  Krach  v.  Heilmariy  53 
Ind.  517,  Collier  v.  Early,  54  Ind.  559,  and  Baches  v.  Dant, 
55  Ind.  181.  In  the  last  named  case  the  facts  were,  that  the 
husband,  while  intoxicated,  fell  down  a  flight  of  stairs  and 
was  killed,  and  it  was  held,  solely  upon  the  authority  of  the 
two  cases  first  named,  and  without  discussion  or  reference  to 
any  of  our  other  cases,  that  the  action  would  not  lie.  In  the 
second  of  the  cases  named,  the  intoxicated  man  lay  down 
upon  a  railroad  track  and  was  killed  by  a  passing  train ;  and 
the  action  was  held  not  maintainable,  and  this  case,  like  the 
other,  rests  entir^'  upon  Krach  v.  Heibnan,  supra.  It  is 
difficult,  if  not  impossible,  to  reconcile  the  doctrine  of  the  case 
under  immediate  mention  with  the  earlier  cases  of  Fountain 
V.  Draper,  supra,  English  v.  Beard,  supra,  and  Barnabyy. 
Wood,  supra,  or  the  later  one  of  Schlosser  v.  State,  ex  reL,  55 
Ind.  82.  Nor  has  the  doctrine  anywhere  found  favor;  on 
the  contrary^  it  has  been  disapproved.     Lawson  Civil  Rem- 
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edy  for  Injuries  from  Sale  of  Intoxicating  Liquors,  44; 
Monthly  Jurist,  May,  1877;  Mead  v.  StraUon,  87  N.  Y. 
493.  It  is  quite  certain  that  it  can  not  be  harmonized 
with  the  uniform  current  of  judicial  decisions,  and  it  is  clear 
that  the  New  Eugland  highway  cases,  upon  which  it  is  chiefly 
founded,  can  hardly  be  in  point  upon  such  a  question,  owing 
to  the  peculiarities  of  the  statutes  of  the  New  England  States ; 
and  it  is  likewise  certain  that  two  of  the  cases  cited  as  authority 
are  now  everywhere  recognized  as  unsound.  Cooley  Torts,  76 
auth.  in  n. ;  FerU  v.  Toledo,  dc,  R.  W.  Co.,  59  111.  349 ;  S.  C,  14 
Am.  R.  13 ;  Billman  v.  Indianapolis,  etc,  R.  R,  Go,,  supra.  It  is 
obvious  that  the  doctrine  of  KrUch  v.  Heilman,  supra,  ought  not 
to  be  extended,  and  extended  it  must  be,  or  it  can  not  embrace 
this  case,  for  here  there  is  an  important  element  which  was 
absent  from  that  case,  and  that  element  is  the  direct  and  im- 
mediate act  of  the  appellee  in  placing  the  drunken  man  in 
charge  of  appellant's  property,  knowing  his  incapacity  to  con- 
trol or  care  for  it.  j  There  is  here  the  direct  connection  with 
the  cause  which  led  to  the  injury  su«tained  by  tlie  appellant. 
If  to  the  case  of  Collier  v.  Early,  supra,  were  added  the  element 
that,  the  seller  of  the  liquor  led  the  drunken  man  upon  the 
track  and  there  left  him  in  an  unconscious  state,  exposed  to 
the  probable  danger  of  death  from  passing  trains,  it  would 
make  it  such  a  ease  as  that  now  at  our  bar.  It  is  this  impor- 
tant element  that  distinguishes  the  present  case  from  the  cases 
relied  on,  and  makes  their  doctrine  wholly  inapplicable. 

It  is  argued  by  appellee's  counsel,  that  there  was  an  inter- 
vening agency  between  his  client's  wrong  and  the  appellant's 
injury.  We  think  the  assumption  an  undue  one,  for  there 
was,  as  we  understand  the  facts,  no  intervening  agency;  but 
if  it  were  granted  that  the  assumption  is  a  just  one,  the  con- 
clusion deduced  by  counsel  is  incorrect.  An  intervening 
agency  does  not  absolve  the  wrong-doer.  In  concluding  a  long 
and  careful  review  of  the  authorities  in  Weick  v.  Lander,  75 
111.  93,  the  Supreme  Court  of  Illinois  said :  "  The  principle 
announced  is,  that  whoever  does  ai^  unlawful. act  is  to  be  re- 
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garded  as  the  doer  of  all  that  follows."     The  general  princi- 
ple which  controls  upon  this  point  is  declared  in  our  own 
cases  otBiUman  v.  Indianapolis,  eic.,R.  R,  Go.,  supra,  and  Bin- 
ford  V.  Johnston,  supra. 
Judgment  reversed. 


No.  99»6. 

McWhinney  v.  Briggs. 

Superior  Court. — Appeal, — Transcript. — Where  a  Superior  Coart  in  gen- 
eral term  reverses  a  judgment  at  special  term,  an  appeal  from  the  judg- 
ment of  reversal  to  the  Supreme  Court  will  present  no  question  when 
the  transcript  is  so  made  up  that  it  does  not  show  the  errors  found  by 
the  general  term,  nor  the  directions  given  to  the  special  term. 

From  the  Superior  Court  of  Marion  County. 

J.  T.  Lecklidery  for  appellant. 

/).  V.  Barns  and  C.  S,  Denny,  for  appellee. 

Frankijn,  C. — Appellant  sued  appellee,  in  the  Marion  Su- 
perior Court,  to  quiet  the  title  to,  and  recover  the  possession  of, 
•certain  real  estate  claimed  by  appellant  by  virtue  of  a  tax  title. 
The  defendant  was  a  non-resident  minor;  service  was  had 
by  publication ;  a  guardian  ad  litem  was  appointed ;  upon 
issue  formed  upon  the  guardian^s  answer,  a  trial  was  had  be- 
fore the  court,  and  a  finding  for  the  plaintiff  that  his  tax  title 
was  invalid,  but  that  the  plaintiff  was  entitled  to  recover  all  the 
taxes  he  had  paid,  charges  and  interest,  and  that  they  should 
be  declai^d  a  first  lien  upon  the  real  estate  for  their  payment; 
and,  over  a  motion  by  the  guardian  ad  litem  for  a  new  trial, 
judgment  was  rendered  for  the  plaintiflF  for  the  sum  of 
$622.33,  and  that  the  same  be  declared  a  lien  upon  the  said 
real  estate,  that  the  equity  of  rodoraption  in  and  to  said  real 
estate  be  foreclosed,  and  that  said  lands  be  sold  for  the  payment 
thereof    On  the  3d  day  of  March,  1881,  on  motion  of  defend- 
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ant^  a  new  trial  as  a  matter  of  right,  uuder  the  statute^  was 
granted,  defendant  having  paid  all  the  costs.  Whereupon  the 
guardian  ad  litem  filed  an  amended  answer  in  two  paragraphs. 
A  demurrer  was  overruled  to  the  second  paragraph  of  the 
answer,  and  a  reply  in  denial  filed.  The  cause  was  again 
submitted  to  the  court  for  trial,  and  on  the  28th  day  of 
November,  1881,  the  court  again  found  for  the  plaintiff  in  a 
similar  way  to  former,  finding,  adding  in  the  interest,  charges, 
etc.,  and,  over  a  motion  for  a  new  trial,  rendered  judgment 
for  $715.84,  declared  a  lien  therefor,  foreclosed  the  equity  ot 
redemption,  and  decreed  the  land  to  be  sold.  The  plaintiff 
moved  the  court  to  change  and  modify  the  judgment  and 
decree,  which  was  overruled.  The  defendant  excepted  to  the 
judgment  and  decree  and  appooled  to  the  general  term  of 
the  superior  court,  each  party  filing  a  bill  of  exceptions* 
The  defendant,  in  the  general  term,  assigned  as  error  the 
overruling  of  his  motion  for  a  new  trial ;  and  the  plaintiff 
assigned  as  errors  the  overruling  of  his  demurrer  to  the  sec- 
ond paragraph  of  the  defendant's  answer,  and  the  overruling 
of  his  motion  to  modify  the  judgment  and  decree.  The  record 
then  contains  the  following  entry,  made  on  the  6th  day  of 
February,  1882  :  "  Come  now  the  parties  by  tlieir  attorneys, 
and  the  court,  being  fully  advised  in  the  premises,  gives  the 
following  judgment  in  reversal,  the  opinion  being  pronounced 
by  the  Hon.  Daniel  W.  Howe,  Judge,  in  the  words  and 
figures,  to  wit :  "  (Opinion  omitted  by  direction  of  appellant's 
attorney.)  *  *  *  "  It  is  therefore  considered  and  adjudged 
by  the  court  that  the  judgment  rendered  in  this  cause  at 
special  term  be  and  the  same  hereby  is  in  all  things  reversed^ 
and  the  cause  remanded  to  special  term  for  furthei*  proceed- 
ings in  accordance  with  the  foregoing  opinion." 

Whereupon  appellant,  who  was  appellee  in  general  term 
below,  appealed  to  this  court,  and  has  assigned  the  following 
errors : 

1st.  The  court  in  general  term  erred  in  reversing  the  judg- 
ment of  the  court  in  special  term. 
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2d.  The  court  also  erred  in  rendering  judgment  against 
appellant^  appellee  below,  for  costs. 

3d.  The  court  also  erred  in  not  modifying  decree  as  asked 
in  special  term  below. 

The  last  alleged  error  is  not  a  proper  specification  in  this 
court ;  it  might  have  been  assigned  in  the  general  term  of 
the  superior  court,  but  can  not  in  this. 

We  see  nothing  in  the  second  alleged  error ;  costs  upon  the 
reversal  of  a  judgment  would  naturally  follow  against  appel- 
lee, unless  some  good  cause  to  the  contrary  was  shown. 

The  first  specification  of  errors  filed  in  this  court  is  prop- 
erly assigned ;  but  the  record  is  not  in  a  condition  to  make 
it  available.  The  last  clause  of  the  1360th  section  of  the  R. 
8.  of  1881,  providing  for  appeals  from  the  special  term  to  the 
general  term  of  the  superiof  court,  provides,  that  "  It  shall,  if 
the  judgment  of  the  special  term  be  not  affirmed,  enter  of 
record  the  error  or  errors  found  therein,  and  remand  said  cause 
to  the  special  term,  with  instructions  as  to  said  error  or  er- 
rors; and  the  special  term  shall  carry  into  effect  the  instruc- 
tions of  the  general  term." 

In  this  case  the  general  term  reversed  the  judgment  of  the 
special  term ;  but  the  opinion  reversing  it  is  not  in  the  record, 
nor  does  the  record  show  what  error  or  errors  were  found  by 
the  general  term  in  the  proceedings  of  the  special  term,  nor 
what  instructions  the  general  term  gaVe  to  the  special  term 
for  the  correction  of  the  errors  found,  other  than  as  contained 
in  the  opinion  omitted  in  the  record.  From  the  record  we 
can  not  tell  whether  the  judgment  was  reversed  upon  the  er- 
ror assigned  by  appellant,  or  the  errors  assigned  by  appellee 
below,  or  upon  what  error  or  errors.  In  the  absence  of  any 
information  by  the  record  upon  these  questions,  the  presump- 
tion is  that  the  court  in  general  term  did  right. 

In  the  case  of  Gutperh  v.  Koehler,  84  Ind.  237,  the  follow- 
ing language  is  used :  "  The  opinion  delivered  at  the  general 
term  of  the  superior  court  is  not  found  in  the  transcript,  hav- 
ing been  omitted,  it  seems,  by  direction  of  the  appellant,  and, 
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consequently,  it  does  not  appear  for  what  reason  the  judgment 
was  reversed.         **5ic***** 

"  But,  for  the  purpose  of  deciding  this  case,  it  is  enough  that 
the  record  does  not  show  upon  what  ground  the  judgment 
of  reversal  was  based.  While  it  is  a  sufficient  assignment  of 
error  in  this  court,  that  the  superior  court  at  general  term 
erred  in  affirming  or  in  reversing  a  judgment,  yet  the  record 
must  be  so  made  up  as  to  bring  before  this  court  the  points 
decided  by  that  court." 

That  case,  we  think,  is  decisive  of  the  one  under  consider- 
ation ;  and  we  think  the  record  is  not  made  up  in  this  case  so 
as  to  properly  present  the  questions  designed  by  the  parties 
to  be  presented.  The  record  should  either  contain  the  opinion 
of  the  superior  court  in  general  term,  or  be  so  made  up  as  to 
show  the  error  or  errors  found,  afid  the  directions  given  to  the 
superior  court  in  special*  term  as  to  the  correction  of  the  errors. 
Without  the  record  showing  either,  this  court  can  not  deter- 
mine what  errors  were  found  or  how  to  direct  their  correction. 

The  judgment  of  the  general  term  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  in  general  term  be- 
low be  and  it  is  in  all  things  affirmed,  with  costs. 


No.  10,668. 

Fowler  v.  The  State. 

Criminal  Law. — Justice  of  the  Peace, — Discharge  (^  Jury, — The  strict  rales 
governing  trials  for  felonies  in  courts  of  superior  jurisdiction  are  not 
applicable  to  trials  before  justices  of  the  peace  for  misdemeanors;  hence 
the  discharge  of  a  justice's  jury,  after  three  hours'  deliberation,  it  being 
then  late  in  the  night,  the  defendant  not  objecting,  but  demanding  an- 
other trial,  will  be  presumed  to  have  been  regular,  and  will  not  bar  an- 
other prosecution. 

Same. — Instruetion  to  Jury. — Jury  Judges  of  the  Law, — In  criminal  cases  the 
jury  are,  by  the  19th  section  of  the  Bill  of  Rights,  the  judges  of  the  law 
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as  well  as  the  facts,  and  need  not  be  governed  by  the  instructions  of  the 
court  or  the  decisions  of  the  Supreme  Cour%  and  it  b  proper  for  the 
court  to  so  instruct  the  jury. 
Ei^LiOTT  and  Zollabs,  J  J.,  dissent. 
Intoxicating  Liquor. — JSale  Without  License. —  Time.^ Statute  of  Limitations, 
— Time  is  not  of  the  essence  of  the  offence  of  selling  liquor  without  license, 
and  hence  the  time  charged  need  not  be  strictly  proved,  but  it  will  be 
sufficient  to  show  that  the  act  was  done  at  any  time  within  the  statute 
of  limitations. 

From  the  Henry  Circuit  Court. 

J.  Brawn,  W.  A.  Bronm,  D.  W.  Chambers  and  J.  8,  Hedges, 
for  appellant. 

F.  T.  Hordj  Attorney  General,  L,  P.  Newby,  Prosecuting 
Attorney,  and  W.  B.  Hard,  for  the  State. 

Elliott,  J. — The  appellant  was  convicted  of  violating 
the  statute  prohibiting  the  sale  of  intoxicating  liquor  in  less 
quantities  than  a  quart. 

It  appears  from  the  evidence  that  he  was  prosecuted  for  the 
same  charge  before  a  justice  of  the  peace  ;  that  the  jury  called 
to  try  him,  after"  deliberating  for  several  hours ^'  as  the  record 
of  the  justice  recites,  and,  as  the  record  also  states, "  the  court, 
being  satisfied  that  the  jury  could  not  agree,  discharged  them 
and  continued  the  case  until  the  18th  day  of  October,  1882." 
On  the  17th  day  of  that  month  the  defendant  requested  and 
obtained  a  venire  for  another  jury,  and  when  the  case  was 
again  called  for  trial  the  State  dismissed  the  prosecution.  It 
is  shown  by  testimony  of  witnesses  that  the  jury  were  kept 
together  for  about  three  hours,  and  until  late  in  the  night. 
As  to  whether  the  appellant  was  informed  of  the  discharge  of 
the  jury  at  the  time  the  order  was  made,  there  is  some  conflict 
in  the  testimony,  as  there  is  on  the  question  whether  he  was 
actually  in  the  room  when  the  order  was  given  by  the  justice, 
but  he  was  near  by  and  was  informed  of  the  justice's  order 
immediately  after  it  was  made.  No  objection  was  then  made 
by  him,  nor  was  there  any  made  afterwards,  nor  was  there  any 
motion  for  a  discharge. 
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The  decisions  which  declare  the  rule  governing  in  cases  of 
trials  in  courts  of  superior  jurisdiction  in  cases  of  felony,  can 
not  be  applied  in  their  rigorous  strictness  to  trials  before 
justices  of  the  j)eace  upon  a  charge  of  a  misdemeanor  where 
no  severe  penalty  can  be  inflicted,  and  where  an  ajjpeal  lies 
which  secures  a  trial  de  novo.  It  is  obvious  that  the  phrase^ 
"a  reasonable  time,"  is  a  relative  one,  and  is  to  be  considered 
as  having  relation  to  the  forum,  the  character  of  the  charge, 
and  the  extent  of  the  penalty.  It  would  be  unreasonable  to 
require  a  jury  to  be  kept  a  great  length  of  time  in  a  justice's 
court  where  the  charge  is  not  one  of  very  great  gravity  and 
the  punishment  can  not  extend  beyond  a  fine  of  a  fewdolla.rs. 

We  can  not  say  that  the  justice  did  not,  under  the  circum- 
stances of  this  case,  keep  the  jury  together  for  a  reasonable 
length  of  time.  It  may  be  that  it  would  have  been  at  the 
expense  of  the  health  of  the  jurors  to  have  kept  them  together 
without  proper  accommodations,  and  we  know  that  the  State 
makes  no  provisions  supplying  accommodations  for  the  juries 
called  before  justices,  and  we  know,  also,  that  justices  are  not 
bound  to  provide  convenient  places  for  them. 

It  must  be  presumed,  in  favor  of  the  action  of  the  justice, 
that  there  was  a  valid  reason  for  discharging  the  jury.  A 
justice's  jury  is  not  in  the  same  situation  as  a  jury  under  tlic 
charge  of  a  sheriff,  for,  in  the  latter  case,  accommodations  for 
their  comfortable  maintenance  during  their  deliberations  are 
provided  by  the  public  authorities. 

If  it  should  be  held  that  the  discharge  of  the  jury  entitled 
the  appellant  to  his  discharge,  it  is  clear  that,  as  he  did  not 
object  to  the  action  of  the  justice,  nor  move  for  his  discharge, 
but  on  the  contrary  acquiesced  in  that  officer's  ruling  by  de- 
manding of  him  another  jury,  he  waived  his  right,  if  any  he 
had,  to  afterwards  insist  that  the  trial  bars  anotlier  prosecution 
for  the  same  ofll'nce.  Long  v.  Sfafe,  46  Ind.  582.  There 
was  no  objection  made  by  him  to  the  action  of  the  justice  at 
any  time,  nor  did  he  present  any  objection  before  the  trial  on 
the  information  afterwards  filed  against  him ;  on  the  contrary. 
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he  voluntarily^  and  without  objection,  submitted  to  the  em- 
panelling of  a  jury  in  the  circuit  court  and  made  no  reference 
to  the  proceedings  before  the  justice  until  after  the  trial  had 
been  entered  on,  and  then  relied  upon  them  as  evidence  en* 
titling  him  to  an  acquittal. 

We  need  not  set  out  the  instructions  of  the  court  upon  this 
point.  It  is  only  necessary  for  us  to  say  of  them,  that  they  were 
more  favorable  to  the  appellant  than  he  had  a  right  to  ask. 

The  court  did  not  err  in  charging  the  jury  that  the  State 
was  not  bound  to  prove  a  sale  on  the  day  laid  in  the  indict- 
ment. Time  is  not  of  the  essence  of  such  an  offence  as  that 
charged  in  the  information,  and  it  was  sufficient  for  the  prose- 
cution to  prove  a  sale  at  any  time  within  the  statute  of  limita- 
tions applicable  to  such  offences. 

The  court,  over  the  objection  of  the  appellant,  gave  this 
instruction :  "  You  are  the  judges  of  the  law  and  the  evidence, 
and  of  what  facts  are  proved  and  what  facts  are  not  proved. 
It  is  the  duty  of  the  court  to  instruct  you  in  the  law,  but  his 
instructions  are  advisory  only,  and  you  may  disregard  them 
and  determine  the  law  for  yourselves.  Likewise,  the  decisions 
of  the  Supreme  Court  read  to  you  by  the  defendant  are  not 
binding  upon  you,  but  you  may  disregard  them  and  determine 
yourselves  what  the  law  is."  On  the  authority  of  Keiser  v. 
State,  83  Ind.  234,  this  instruction  must  be  held  correct. 
From  the  conclusion  reached  in  that  case,  the  writer  dissented, 
and  adheres  to  his  dissent. 

It  seems  to  the  writer  that  the  decision  in  the  case  cited  is 
wrong  for  these  reasons : 

1st.  Regarding  the  decisions  of  the  highest  court  of  the 
State  as  mere  evidence  of  the  law,  they  are  conclusive  evi- 
dence, binding  upon  courts  and  juries  alike. 

2d.  Decisions  of  the  Supreme  Court  bind  the  trial  court, 
and  what  binds  the  trial  court  necessarily  binds  the  jury, 
which  is,  in  legal  contemplation,  a  part  of  the  court,  using, 
of  course,  the  term  court  as  meaning  a  tribunal  where  justice 
is  judicially  administered. 


542  SUPREME  COURT  OF  INDIANA, 


Fowler  t.  The  State. 


3d.  Law  is  the  rule  declared  by  the  statuiA^s  or  established 
by  the  decisions  of  the  supreme  judicial  tribunals^  and  the 
Constitution,  in  speaking  of  law/ means  the  rule  thus  estab- 
lished and  declared,  and  not  the  judgments  of  individual 
jurors  in  particular  cases. 

4th.  Law,  as  used  in  the  Constitution,  means  a  rule  pre- 
vailing over  the  entire  State,  and  not  the  notions  of  juries 
called  to  try  criminal  cases. 

5th.  Law,  as  used  in  that  instrument,  means  a  rule  estab- 
lished by  some  competent  authority ;  thaf  authority  is  either 
judicial  or  legislative,  and  juries  have  not  the  semblance  of 
any  such  authority. 

6th.  There  is  an  ultimate  source  of  law,  and  that  is  either 
in  the  judiciary  or  in  the  Legislature,  and  men  who  are  called 
into  the  jury-box  possess  neither  judicial  nor  legislative 
powers,  and  can  not  be  the  source  from  which  the  law,  using 
the  term  in  the  sense  intended  by  the  Constitution,  is  obtained. 

Complaint  is  made  by  the  appellant  of  a  modification  of 
an  instruction  asked  by  him.  The  instruction  as  asked  de- 
clared that  the  discharge  of  the  jury  by  the  justice  in  the 
trial  before  him  released  the  appellant,  and  the  court  added 
the  following:  "Unless  the  jury  believe  from  all  the  evi- 
dence; beyond  a  reasonable  doubt,  that  he  consented  to  such 
discharge,  and  you  may,  in  determining  the  question  of  such 
consent,  consider  all  the  facts  and  circumstances  surrounding; 
the  discharge  of  such  jury."  It  is  evident  from  what  has 
been  said  that  there  was  no  error  in  this.  There  would,  in- 
deed, have  been  no  error  in  refusing  the  instruction  as  it 
was  originally  written. 

Judgment  affirmed. 

ZoLLARS,  J. — I  concur  in  what  is  said  by  Elliott,  J.,  re- 
specting the  decision  in  Keiser  v.  State. 
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No.  9590. 

Lee  v.  Basey  et  al. 

Pleadino. — Chmplaint  for  Belief  from  Judgment  by  Default. — A  complaint, 
nnder  section  99  of  the  code,  R  S.  1881,  sec.  396,  for  relief  from  a  judg- 
ment by  default,  should  show,  it  seems,  the  nature  of  the  cause  of  action 
on  which  the  judgment  was  rendered,  and  a  pertinent  and  good  defence 
thereto. 

Practice. — Action  upon  Joint  Contract, — Dwmiaaal  ew  to  One  of  Two  or  More 
Defendants. — Review  of  Judgment. — The  dismissal  of  an  action  as  to  one 
of  the  defendants  served  with  process  in  an  action  upon  a  joint  obliga- 
tion is  no  cause  for  a  review  of  the  judgment  entered  against  the  other 
defendants. 

Same. — Abatement. — Defect  (^Parties. — Demurrer. —  Waiver. — A  defect  of  par- 
ties, if  apparent  on  the  face  of  the  complaint,  is  cause  for  demurrer ; 
otherwise  it  must  be  pleaded,  and,  if  not  taken  advantage  of  in  either  of 
these  ways,  is  waived. 

From  the  Tipton  Circuit  Court. 

jB.  B.  Beauctiamp  and  G,  H.  Gifford,  for  appellant. 
D.  Waugh  and  /.  M,  Fippen,  for  appellees. 

Woods,  C.  J. — Complaint  in  two  paragraphs  by  the  ap- 
pellant against  the  appellee  Basey^  and  against  others, who 
are  nominal  parties  only.  By  the  first  jmragraph,  the  appel- 
lant sought,  under  the  99th  section  of  the  code,  to  be  relieved 
from  a  judgment  theretofore  recovered  against  him  by  Basey 
upon  default ;  and,  by  the  second  paragraph,  to  have  the  same 
judgment  reviewed  for  errors  alleged  to  be  manifest  on  the 
face  of  the  record. 

The  court  sustained  a  demurrer  to  the  second  paragraph  ; 
and,  upon  a  hearing  had  upon  the  first  paragraph,  which,  with 
afiidavits  and  counter  affidavits,  was  submitted  to  the  court, 
found  for  the  defendants,  and  gave  judgment  accordingly. 

It  is  doubtful  whether  the  first  paragraph  of  the  complaint 
is  good.  It  does  not  show  upon  what  alleged  cause  of  action 
the  judgment  from  which  relief  is  sought  was  rendered.  The 
allegation  in  this  respect  is  that  Basey  filed  his  complaint 
against  the  appellant  and  two  others  "  for  the  sum  of  $400/' 
but  whether  for  money  due  on  account,  or  a  promissory  note 
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or  other  contract,  or  for  damages  arising  out  of  a  tort,  is  not 
shown.  The  alleged  defence  to  the  cause  of  action  on  which 
the  judgment  was  rendered  is  this :  "  That  the  cause  of  action 
set  forth  in  the  complaint  of  said  Basey  has  no  merit  what- 
ever; that  this  plaintiff  is  not  indebted  to  the  said  Basey  in 
any  sum  whatever ;  neither  was  he  owing  or  in  any  manner 
whatever  indebted  to  the  said  'Basey  at  or  before  the  date  of 
the  rendition  of  the  said  judgment/' 

It  would  seem  clear  that  the  complaint  ought  to  have  shown 
the  nature  of  the  cause  of  action  on  which  the  judgment  was 
entered,  and  then  should  have  shown  a  pertinent  and  sufficient 
defence  thereto ;  but,  as  this  point  is  not  made  in  the  brie&, 
we  pass  it  by. 

The  evidence  concerning  the  plaintiff's  alleged  excuse  for 
suffering  the  judgment  to  go  by  de&ult  is  conflicting,  and  we 
can  not  say  that  the  court  did  not  reach  the  right  conclusion. 
According  to  the  showing  of  the  plaintiff,  supported  by  the 
affidavits  of  others,  he  employed  one  of  his  co-defendants,  an 
attorney  at  law,  to  appear  for  him  in  the  case,  and  a  few  days  be- 
fore the  return  day  of  the  summons  went  to  Kansas  in  search  of 
a  witness,  his  son,  who,  without  his  knowledge,  had  recently 
lefl  this  State  and  gone  to  tliat;  that,  on  his  arrival  at  Craw- 
ford county,  Kansas,  he  was  taken  sick,  failed  to  find  his  son, 
and,  as  soon  as  he  could  travel,  returned  to  his  home  in  Tipton 
county,  where  he  arrived  three  or  four  days  after  the  defimlt 
was  entered,  but  was  too  sick  to  attend  to  business  until  the 
term  of  court  had  closed  at  which  the  judgment  was  rendered ; 
and  that  he  did  not,  until  some  time  after  the  close  of  the 
term,  know  that  judgment  had  been  taken  against  him. 

On  the  other  hand,  his  alleged  attorney  made  an  affidavit, 
not,  perhaps,  clearly  in  harmony  with  his  affidavits  made  in 
behalf  of  the  appellant,  that  he  had  told  the  appellant  that  he 
would  appear  as  attorney  in  the  case  if  the  appellant  would 
pay  him  therefor ;  but  that,  without  paying  him  anything  or 
saying  that  he  would  pay,  the  appellant  went  away,  and  he 
did  not  consider  himself  employed. 
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In  reference  to  the  visit  of  the  appellant  to  Kansas,  affida- 
vits were  read  of  witnesses  who  testified  to  the  effect  that 
they  were  with  and  saw  the  appellant  while  he  was  in  Kansas ; 
that  he  was  not  sick,  but  spent  his  time  viewing  the  country, 
visiting  friends,  and  attending  Indian  dances ;  and  the  facts 
stated  in  these  affidavits,  which,  in  many  details,  were  incon- 
sistent with  the  showing  of  the  appellant,  he  allowed  to  go 
without  denial  or  attempt  at  explanation. 

The  court  may  well  have  concluded  that  if  there  had  been 
an  employment  of  an  attorney  it  was  solely  for  the  purpose 
of  delay,  and  that  the  visit  to  Kansas,  if  it  had  any  relation 
to  the  suit  at  all,  was  in  aid  of  the  same  purpose.  To  say  the 
least,  the  circuit  judge  was  in  a  better  position  than  we  are  to 
determine  the  truth  and  merits  of  the  conflicting  evidence. 

The  ruling  upon  the  demurrer  to  the  second  paragraph  of 
the  complaint  was  right. 

The  first  error  allegfed  is  that  the  complaint  in  the  original 
action  did  not  state  fiicts  sufficient.  The  objections  suggested 
are :  That  the  complaint  is  not  signed  by  the  plaintiff  or  by 
any  one  acting  as  his  attorney ;  that  the  bill  of  particulars 
following  the  complaint  is  not "  marked  as  an  exhibit  thereto," 
and  is  not  specific  enough. 

The  complaint  is  that  the  defendants  are  indebted  to  the 
plaintiff  $400,  "  for  money  had  and  received,  a  bill  of  par- 
ticulars of  which  is  filed,"  etc.,  and  is  signed,  "Dan.  Waugh, 
plff.  atty."  Immediately  following  is  a  statement  headed 
"  Bill  of  Particulars,"  showing  the  defendants  by  name  to  the 
plaintiff  by  name  "  Dr.  $400,  in  money.  A.  D.  1877."  Signed 
by  the  plaintiff.     The  objections  to  the  complaint  are  baseless. 

Before  taking  judgment  the  plaintiff  in  the  action  dismissed 
as  to  one  of  the  defendants,  and  this  is  assigned  as  error.  It 
was  not  error.  Conceding,  as  counsel  argue,  that  the  action 
was  upon  a  joint  contract,  and  that  all  of  the  alleged  con- 
tractors had  been  served  with  process,  the  dismissal  of  the 
action  as  to  one  of  them  affords  no  cause  for  setting  aside  the 
Vol.  85.-35 
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judgment  entered  against  the  others.  Such  dismissal  might,, 
perhaps,  have  afforded  the  appellant  ground  for  a  plea  in  abate- 
ment, but  we  do  not  perceive  in  what  other  way  he  could 
have  turned  it  to  his  advantage.  It  is  not  an  error  apparent 
in  the  record  for  this  if  for  no  other  reason,  it  does  not  ap- 
pear but  that  the  party  as  to  whom  the  action  was  dismissed 
had  died  since  the  service  of  summons.  Bledsoe  v.  Irmn,  35 
Ind.  293. 

Defect  of  parties,  if  apparent  on  the  face  of  the  complaint, 
is  cause  for  demurrer ;  otherwise  it  must  be  pleaded,  and,  if  not 
taken  advantage  of  in  either  of  these  ways,  "  the  defendant 
shallbe  deemed  to  have  waived  the  same."  R.  S.  1881,  sec- 
tion 343. 

Judgment  affirmed. 


No.  9169. 

Wray  v.  Hill  et  al. 

Practice. — Finding  by  Court, — Harmless  Error, — When  a  cause  is  tried  by 
the  court  without  the  interyention  of  a  jury,  its  finding  takes  tlie  place 
of  a  verdict,  and  can  not  be  afterwards  vacated  or  changed  at  the  pleas- 
ure of  the  court;  but  a  party  not  injured  thereby  can  not  maintain  a 
suit  to  set  aside  such  unauthorized  proceeding. 

From  the  Shelby  Circuit  Court. 

A.  Major  and  8.  Major,  for  appellant. 
N,  B.  Bei^ryman,  T.  B.  Adams  and  L.  T.  Michener,  for  ap- 
pellees. 

Elliott,  J. — The  appellant  seeks  to  have  a  finding  and 
judgment  of  the  trial  court  set  aside. 

It  is  shown  by  his  verified  complaint,  that,  after  issue  had 
been  duly  joined,  the  cause  was  submitted  to  the  court  for  trial ; 
that  the  court  did  make,  and  announced  in  the  presence  of 
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the  attorneys^  a  finding  in  &vor  of  the  appellant  and  against 
Moor,  one  of  the  parties  to  the  action,  to  the  efiect  that  "his'^ 
(Moor*s)  "mortgage  was  satisfied  as  to  Wray ;"  that,  pursuant 
to  this  finding,  the  latter^s  attorney  prepared  and  handed  to 
the  clerk  a  draft  of  a  decree  adjudging,  in  accordance  with 
the  finding,  that  Moor's  mortgage  was  satisfied ;  that  after- 
wards, but  at  the  same  term,  the  court,  without  notice,  set 
aside  this  finding  and  erased  from  the  decree  the  order  con- 
cerning the  satisfaction  of  the  mortgage ;  that  neither  Wray 
nor  his  attorney  had  any  knowledge  of  this  action  of  the  court 
until  after  the  close  of  the  term. 

A  court  in  the  trial  of  an  issue  of  fact  takes  the  place  of  a 
jury,  and  its  finding  is  essentially  the  same  in  its  scope 
and  eflect  as  the  verdict  of  a  jury.  Wright  v.  Hawkena,  36 
Ind.  264;  Maynard  v.  Mier,  ante,  p.  317.  In  trying  issues 
of  fiict  the  court  occupies  a  diflFerent  position  from  that  occu- 
pied when  making  orders,  or  when  entering  judgments  and 
decrees.  Its  decision  upon  a  question  of  fact  can  not  be  set 
aside  upon  the  ground  that  it  is  an  ar\iendment  or  correction 
of  a  record,  for  it  is  an  act  of  an  altogether  different  character. 
It  is  one  thing  to  decide  that  a  fact  does  or  does  not  exist, 
and  quite  another  thing  to  correct  a  record  or  supply  an 
omission. 

The  statute  evidently  means  that  the  finding  of  the  court 
upon  a  question  of  fact  shall  stand  upon  substantially  the 
same  footing  as  the  verdict  of  a  jury,  for  the  provisions  concern- 
ingnew  trials  apply  as  well  to  the  decisions  of  the  court  upon 
questions  of  fact  as  to  the  verdicts  of  juries.  The  adjudged 
cases  proceed  upon  this  theory,  for  it  is  uniformly  held  that 
where  a  special  finding  is  defective  the  remedy  is  by  motion 
for  a  venire  de  novo,  and  that  where  the  facts  are  not  correctlv 
found  the  method  of  procedure  is  a  motion  for  a  new  trial. 
That  a  finding  of  the  court  can  not  be  vacated  at  its  own 
pleasure  is  evident  from  the  fact  that,  after  its  finding  has 
been  announced,  the  plaintiff  can  not  dismiss  his  action,  al- 
though he  may  do  so  at  any  time  before  the  announcement.^ 
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Livergood  v.  Rhoades,  20  Ind.  41 ;  Bums  v.  Reigdsberger,  70 
Ind.  522.  In  WaUcer  v.  Heller,  56  Ind.  298,  the  court,  on 
the  31st  day  of  th6  term,  directed  the  clerk  to  enter  of  record 
a  finding  and  judgment  in  &vor  of  the  defendant ;  on  the  33d 
day  of  the  same  term,  it  directed  a  change  to  be  made,  and  it 
was  held  that  the  latter  order  was  erroneous.  We  are  clear 
that  the  court  erred  in  setting  aside  its  finding  upon  the  ques- 
tion of  fact  that  Moor's  mortgage  was  satisfied. 

The  action  in  which  the  judgment  from  which  the  appel- 
lant seeks  relief  was  rendered  was  brought  by  Hill  against 
Wray  upon  two  promissory  notes  executed  to  George  M. 
Wright,  commissioner.  Wray  filed  an  answer  in  the  nature 
of  an  interpleader,  and  also  a  cross  complaint,  which  brought 
Moor  into  court,  and  he  answered  the  cross  complaint  and 
also  filed  an  answer  and  cross  complaint.  Hill  answered,  and 
replies  were  filed  by  Moor  and  the  appellant  to  his  answer. 
These  pleadings  put  in  issue  the  right  of  Hill  to  the  money 
due  upon  the  notes,  as  also  the  validity  of  a  mortgage  claimed 
by  Moor  to  be  a  lien  upon  land  purchased  by  appellant  from 
Wright  at  a  sale  made  by  him  as  commissioner  under  a  decree 
•  of  partition.  The  judgment  of  the  court,  omitting  the  intro- 
ductory part,  which  is  a  mere  general  finding,  is  as  follows: 
"And  it  is  further  ordered  and  adjudged  by  the  court  that  the 
plaintiflF  T.  Wiley  Hill  do  have  and  recover  of  the  said  de- 
fendant Hardy  Wray  the  sum  of  $742.74,  to  be  levied  and 
collected,  without  relief  from  valuation  or  appraisement  laws, 
and  with  interest  thereon  at  the  rate  of  six  per  cent,  per  an- 
num until  paid,  together  with  costs.  And  it  is  finally  ordered 
and  adjudged  by  the  court  that  the  said  Hardy  Wray  have 
and  recover  from  said  Moor,  as  administrator  of  the  estate  of 
John  Trimble,  deceased,  the  cost^  made  and  occasioned  by  the 
answers  and  cross  complaints  of  the  said  Moor."  The  gen- 
eral finding  in  the  introductory  part  of  the  order  is  in  favor 
of  Hill  against  both  Wray  and  Moor ;  there  is  no  finding  as 
to  the  issues  joined  between  Moor  and  the  appellant,  but  there 
is  a  finding  that  no  part  of  the  amount  due  upon  the  notes 
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shall  be  paid  to  Moor,  and  that  it  shall  be  all  paid  to  Hill. 
We  are  unable  to  perceive  how  the  error  of  the  court  in  chang- 
ing its  finding  by  erasing  the  part  designated  in  the  early  part 
of  this  opinion  has  harmed  the  appellant.  The  judgment 
still  stands  in  his  favor  against  Moor,  and  he  has  suffered  no 
injury.  The  only  change  made  is  in  the  finding  which  was 
made  on  the  issues  joined  between  him  and  Moor,  and  this 
could  have  done  him  no  harm,  for  the  judgment  is  against 
Moor  upon  the  issues  joined  between  them,  and  the  appellant 
could  have  obtained  nothing  more  had  the  finding  remained 
unchanged,  for  it  in  no  way  affected  the  rights  of  Hill.  It  is 
perhaps  true,  that,  had  the  finding  remained  as  announced,  the 
judgment  would  have  been  more  plainly  decisive  of  the  rights 
of  Moor  under  his  mortgage ;  but,  as  it  reads,  there  is  enough 
to  bar  any  claim  by  him  upon  the  matters  put  in  issue  by  the 
pleadings,  and  involved  in  the  issues  submitted  to  the  court. 

Jt  seems  to  us  that  the  appellant  is  really  seeking  to  set 
aside  a  judgment  which  is  favorable  to  him  as  against  the 
party  affected  by  the  change  made  in  the  finding  of  the  court. 

Judgment  affirmed. 


No.  9800. 

McCoMAs  V,  Long  et  al. 

TBuerr  akd  Trustee. — So  long  as  moneys  held  in  trust  can  be  distinctlj 
identified,  the  trust  may  be  enforced  against  any  one  into  whose  hands 
it  comes ;  alUet"  where  this  can  not  be  done. 

Decedents'  Estates. — Liability  of  Disti-ibutees. — Where  an  administrator 
embezzles  the  assets  of  an  intestate,  and  dies,  having  so  mingled  such 
assets  with  his  own  that  they  pass  to  his  administrator  and  can  not  be 
identified,  those  entitled  lo  distribution  of  the  first  estate,  having  made 
no  claim  until  after  settlement  and  distribution  of  the  last  estate,  can 
not  maintain  a  suit  against  those  to  whom  the  last  estate  has  passed  by 
distribution. 

From  the  Montgomery  Circuit  Court. 
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JS.  Swanky  D.  A.  Roach  and  N.  P.  H,  Proctor,  for  appellant, 
T,  H,  Ristine,  H,  H,  Riatine  and  B.  T,  Ristine,  for  appellees. 

Morris,  C. — The  appellant,  who  was  the  plaintiff  below, 
alleges  in  her  complaint  that,  on  the  26th  day  of  September, 
1856,  Alexander  Croy  died  intestate,  at  the  county  of  Mont- 
gomery, State  of  Indiana,  leaving  surviving  him,  as  his  only 
heirs,  his  widow,  Julia  A.  Croy,  and  the  following  named 
children,  to  wit :  Alexander  Croy,  Isaac  Croy,  Julia  Loftland, 
Frederick  Croy,  John  Croy,  Elizabeth  Croy,  David  Croy, 
Jeannetta  Croy,  Henry  Croy,  Sampson  Croy,  Richard  Croy, 
Ellen  Wood,  and  this  plaintiff;  that,  on  the  11th  day  of  Oc- 
tober, 1856,  David  Long  was  appointed  administrator  of  the 
estate  of  the  said  Alexander  Croy,  deceased ;  that  afterwards 
said  David  Long,  as  such  administrator,  received  from  said  es- 
tate assets  belonging  to  it  to  the  amount  of  $12,994.44 ;  that, 
on  the  5th  day  of  January,  1859,  said  administrator,  aft^r  full 
payment  of  all  the  debts  and  liabilities  of  said  estate,  and  the 
expense  of  administering  the  same,  had  remaining  in  his  hands 
for  distribution  among  the  heirs  of  said  Alexander  Croy,  de- 
ceased, of  the  money  derived  from  the  personal  assets  of  said 
estate,  the  sum  of  $11,193.60;  that  said  David  Long,  admin- 
istrator aforesaid,  did  not  at  any  time  pay  to  this  plaintiff  her 
distributive  share  of  said  estate,  but  kept  and  retained  the 
same  until  the  time  of  his  death,  when  the  same  passed  into 
the  hands  of  his  executor,  and  was  by  his  executor  passed  into 
the  hands  of  the  defendants  as  heirs  of  the  said  David  Long; 
that  she  has  received  no  part  of  her  distributive  share  of  said 
estate ;  that  it  now  amounts  to  the  sum  of  $2,000,  which  is 
due  and  unaccounted  for. 

It  is  further  averred,  that,  on  the  —  day  of  October,  1872, 
the  said  David  Long  died  testate,  in  said  county  and  State, 
leaving  as  his  only  heirs  at  law,  his  widow,  Mary  Long,  and 
the  following  named  children,  to  wit:  Henry  Long,  David 
L.  Long,  Mary  G.  Trout,  wife  of  her  co-defendant  Hannibal 
Trout,  Sarah  R.  Carney,  Elizabeth  Kenworthy,  Nancy  Hig- 
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gins,  and  Phoebe  Lee ;  that  the  said  estate  of  the  said  David 
Long  has  been  finally  settled  by  the  executor  thereof,  and  said 
executor  discharged  by  this  court  on  the  —  day  of  September, 
1878 ;  that  the  said  defendants,  as  the  heirs  of  the  said  David 
Long,  received  from  his  said  estate,  through  the  executor 
thereof,  all  the  property  that  was  in  the  possession  of  the  said 
David  Long  at  the  time  of  his  death,  amounting  to  the  sum 
of  $2,000  to  each  of  said  defendants ;  that  they  received  all 
the  property  of  the  said  David  Long,  whether  held  by  him  as 
executor  or  otherwise,  including  the  plaintiff's  said  distribu- 
tive share  of  the  estate  of  the  said  Alexander  Croy,  deceased,. 
And  that  they  have  not  at  any  time  accounted  to  the  plaintiff 
for  the  same.  Wherefore  the  plaintiff  prays  that  an  account 
be  taken  by  the  court,  that  she  have  judgment  for  what  may  be 
found  due  her  on  said  accounting,  and  for  other  proper  relief. 

The  appellees  demurred  to  the  complaint ;  the  court  sus- 
tained the  demurrer,  and,  the  appellant  declining  to  plead 
further,  final  judgment  was  rendered  for  the  appellees. 

The  error  assigned  is  the  sustaining  of  the  demurrer  to  the 
complaint. 

The  appellant  insists  that  the  fund  held  by  David  Long  was 
a  trust  fund,  and  that  the  trust  adhered  to  the  fund  until  it 
passed  into  the  hands  of  the  appellees;  that  they  took  the 
fund  from  the  executor  as  trustees  for  the  appellant,  and  as 
such  trustees,  rather  than  as  the  heirs  of  David  Long,  they  arc 
liable  to  account  to  her  for  the  fund  so  received  by  them  from 
the  executor  of  their  father's  estate ;  that  the  appellant  was 
not  required  to  file  and  account  for  her  distributive  share  of 
her  father's  estate  in  the  hands  of  David  Long  at  the  time  of 
his  death  as  the  administrator  of  her  said  deceased  father,  but 
that  she  may  charge  any  one  who  has  come  into  the  possession 
of  the  fund  without  having  given  value  for  it,  and  require 
him  to  account  for  it  as  trustee. 

The  appellees  assume  that  the  facts  stat<»d  in  the  complaint 
show  at  the  most  but  a  claim  in  favor  of  the  appellant  against 
the  estate  of  their  testator,  David  Long;  that,  as  the  claim 
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was  not  filed  against  said  estate  of  David  Long  within  one 
year,  the  complaint  is  bad,  and  the  demurrer  to  it  rightly- 
sustained. 

For  aught  that  appears  in  the  complaint,  David  Long  had 
mingled  the  funds  sued  for  with  the  mass  of  his  own  estate. 
There  is  nothing  to  show  that  it  did  not  come  into  the  hand* 
of  Hannibal  Trout,  the  executor  of  David  Long,  as  an  ap- 
parent part  of  the  assets  of  David  Long's  estate,  without  any 
means  of  identifying  it  as  a  trust  fund.  Nor  does  the  com- 
plaint attempt  to  trace  or  identify  the  assumed  trust  fund  as 
separate  and  distinct  from  the  mass  of  money  and  property 
belonging  to  David  Long  at  the  time  of  his  death,  nor  as 
forming  a  distinct  part  of  the  assets  which  came  into  the  hands 
of  his  executor  to  be  administered.  We  are  inclined  to  the 
opinion  that  the  facts  stated  in  the  complaint  only  show  a 
claim  in  favor  of  the  appellant  against  the  estate  of  David 
Long,  and  that  they  do  not  authorize  her  to  charge  the  de- 
fendants below  as  trustees  of  the  fund. 

"The  right  to  follow  trust  moneys  will  continue  so  long  as 
the  identity  of  the  funds  can  be  established.  The  identity 
does  not  consist  in  specie,  that  is,  in  the  particular  pieces  of 
coin,  but  in  the  fund  itself.  But  the  right  of  pursuit  will  fail, 
where  the  means  of  ascertaining  fails ;  as,  when  the  trust  prop- 
erty is  converted  into  money  and  has  passed  away ;  or  has 
passed  into  a  mass  of  property  of  the  same  description,  and 
can  not  be  separated."  Tiflfeny  &  BuUard  Trusts  and  Trustees, 
p.  33.    Perry  Trusts,  section  128. 

It  was  held  in  Thompson's  Appeal,  22  Pa.  St.  18,  that  where 
the  executor  mixes  a  trust  fund  with  his  own  money  or 
property,  so  that  the  particular  money  can  not  be  identified, 
the  beneficiary  has  no  preference  over  other  creditors,  and 
must  prove  his  claim. 

It  is  not  alleged  in  the  complaint  that  any  claim  was  filed 
by  the  appellant  against  the  estate  of  David  Long,  as  required 
by  section  62  of  the  act  for  the  settlement  of  decedents'  es- 
tates, 2  R.  S.  1876,  p.  ol2 ;  nor  is  it  alleged  that  six  months 
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prior  to  the  final  settlement  of  the  estate  of  David  Long,  the 
appellant  was  insane^  an  infant,  or  out  of  the  State.  It  fol- 
lows that  the  demurrer  to  the  complaint  was  properly  sus- 
tained, and  that  the  judgment  below  should  be  affirmed.  Voris 
V.  State,  ex  reL,  47  Ind.  345 ;  Freeman  v.  &ate,  ex  rd.,  18  Ind. 
^S^;Hart7nan  v.  Lee,  30  Ind.  281. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed^  at  the  costs  of  the  ap- 
pellant. 


No.  10,592.  ,g  g 

Smith  v.  The  State.  Ng  an 

85     553 
Criminal  Law. — Affidavit  and  Tnfonnaiion, —  UrUaivful  Oonvemcn  of  Ealray         }^     S90 

Property, — Where  an  affidavit  and  information  contain  a  good  and  suffi-  i 

cient  charge  of  the  unlawful  conversion  of  estraj  property,  before  the 

title  thereto  hud  vested  in  tiie  defendant,  they  will  not  be  held  bad,  on  a 

motion  to  quash,  merely  because  they  contain  other  matter  not  sufficient 

to  constitute  a  charge  of  another  public  offence,  which  may  properly  be 

regarded  as  surplusage. 

Same. — Heading. — Language  of  Statute, — In  criminal  pleading,  as  a  general 
rule,  it  is  sufficient  to  charge  the  offence,  whether  in  an  affidavit,  infor- 
mation or  indictment,  in  the  language  of  the  statute  defining  the  offence. 

Same. — Former  Acquittal. — Sufficiency  of  Flea, — If  it  appear  that  the  same 
evidence  will  be  required  to  secure  a  conviction  in  a  pending,  as  in  a 
former,  prosecution,  a  plea  of  former  acquittal,  if  sufficient  in  form,  is  a 
complete  bar  to  the  pending  prosecution. 

From  the  Pulaski  Circuit  Court. 

G.  Buraon  and  W.  Spangler,  for  appellant. 

F,  T,  Hord,  Attorney  General,  and  W,  B,  Hord,  for  the  State. 

HoWK,  J. — This  was  a  prosecution  by  affidavit  and  infor- 
mation, against  the  appellant,  for  an  alleged  violation  of  the 
provisions  of  section  50  of  the  misdemeanor  act  pf  June  14th, 
1852  (section  2157,  R.  S.  1881),  concerning  the  unlawful  ap- 
propriation of  estray  property.     The  appellant's  motion  to 
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quash  the  affidavit  and  information  having  been  overruled  by 
the  court,  and  his  exception  saved,  he  filed  a  special  plea  in 
bar  of  the  prosecution.  The  State,  by  its  attorney,  demurred 
to  this  special  plea,  for  the  alleged  insufficiency  of  the  facts 
therein  to  constitute  a  defence ;  which  demurrer  was  sustained 
by  the  court,  and  the  appellant  excepted  to  this  ruling.  Upon 
his  plea  of  not  guilty,  the  issues  joined  were  tried  by  a  jury, 
and  a  verdict  was  returned  finding  him  guilty  as  charged,  and 
assessing  his  punishment  at  a  fine  in  the  sum  of  $16 ;  and  the 
court  rendered  judgment  on  the  verdict. 

The  following  decisions  of  the  trial  court  are  assigned  as 
errors  by  the  appellant : 

1.  In  overruling  his  motion  to  quash  the  affidavit  and  in- 
formation ;  and, 

2.  In  sustaining  the  State's  demurrer  to  his  special  plea  in 
bar. 

In  the  affidavit  and  information  it  was  charged,  in  sub- 
stance, that  on  the  24th  day  of  August,  1880,  in  Indian  Creek 
township,  at  Pulaski  county,  the  appellant  took  up,  as  estrays, 
one  white  male  hog  of  the  value  of  $8,  and  one  white  female 
hog  of  the  value  of  $8 ;  also,  four  white  shoats,  each  of  the 
value  of  $4,  and  all  of  the  aggregate  value  of  $32,  the  prop- 
erty of  one  Jacob  March ;  that  the  appellant  afterwards,  on 
or  about  the  20th  day  of  November,  1880,  at  said  county, 
unlawfully  converted  said  hogs  and  shoats  to  his  own  use,  be- 
fore the  title  thereof  had  vested  in  him,  according  to  law,  by 
then  and  there  unlawfully  killing  and  butchering  and  putting 
down,  for  his  own  use,  said  hogs  and  shoats,  and  by  then  and 
there  having  unlawfully  failed  and  neglected  to  advertise  the 
taking  up  of  said  hogs  and  shoats  in  writing,  in  three  of  the 
most  public  places  in  said  township,  where  said  hogs  and  shoats 
wore  taken  up  by  the  appellant,  as  Jacob  March  had  complained 
on  oath,  contrary  to  the  form  of  the  statute,  etc. 

The  offence  <;hargod,  or  intended  to  be  charged,  against  the 
appellant,  was  defined  and  its  punishment  prescribed  in  sec- 
tion 50  of  the  misdemeanor  act  of  June  14th,  1852,  in  force 
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at  the  time  of  the  alleged  commission  of  the  oflTence.  This 
^seotion  provided  as  follows : 

"  If  the  taker  up  of  estray  property,  shall  suffer  the  same 
to  be  taken  out  of  the  county  for  more  than  three  days  at  a 
time,  or  shall  convert  the  same  to  his  own  use  before  the  title 
thereto  shall  vest  in  him  according  to  law,  or,  if  he  or  any 
officer  shall  knowingly  and  wilfully  violate  any  of  the  pro- 
visions of  the  law  regulating  the  taking  up  of  estrays,  such 
person  or  such  officer  shall  be  fined  not  exceeding  one  hun- 
dred dollars  or  imprisoned  not  exceeding  six  months."  2  R. 
S.  1876,  p.  475. 

This  section  was  re-enacted  without  change,  except  as  to 
the  punishment  prescribed,  as  section  245  of  the  public  offence 
act  of  April  14th,  1881,  which  latter  section  is  section  2157 
ofR.  S.  1881. 

In  the  affidavit  and  information,  in  this  case,  the  appellant 
is  charged  with  the  commission  of  two  of  the  offences  defined 
in  the  Statute,  namelv :  1.  The  unlawful  conversion  to  his 
own  use  of  the  estray  property,  before  the  title  thereto  had 
been  vested  in  him  according  to  law ;  and,  2.  It  was  intended 
and  attempted  to  charge  that  he  knowingly  and  wilfully  vio- 
lated the  provisions  of  the  estray  law,  in  regard  to  advertising 
the  taking  up  of  the  estray  property.  It  may  be  doubted 
whether  the  stattMuents  in  the  affidavit  and  information  were 
or  were  not  sufficient  to  charge  that  the  appellant,  knowingly 
and  wilfully,  violated  the  provisions  of  the  estray  law,  in  rela- 
tion to  advertising  the  taking  up  of  the  estray  property ;  but, 
if  they  were  not  sufficient,  they  may  well  be  regarded  as  mere 
surplusage,  and  would  not  vitiate  the  affidavit  and  information 
if  they  were  otherwise  good.  It  is  certain,  we  think,  that 
they  contained  a  good  aud  sufficient  charge,  against  the  appel- 
lant, of  his  unlawful  conversion  to  his  own  use  of  the  estrav 
property,  before  the  title  thereto  had  vested  in  him  according 
to  law.  The  charge  is  made  substantially  in  the  language  of 
the  statute  defining  the  offence,  and,  as  a  general  rule,  this  is 
.sufficient.    Htate  v.  Rougher y  3  Blackf.  307  ;  Mahne  v.  8t(xtey  14 
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Ind.  219 ;  Addl  v.  State,  34  Tnd.  543.  We  know  of  no  reason 
why  a  different  rule  should  be  applied  to  the  stat<3ment  of  the 
offence,  in  the  affidavit  and  information,  in  the  case  at  bar. 

The  appellant^s  counsel  have  cited  the  case  of  Greene  v. 
^ate,  79  Ind.  537,  and  insist  with  much  earnestness  that  it  is 
decisive  of  the  question  under  consideration,  in  favor  of  the 
appellant.  We  do  not  think,  however,  that  the  case  cited  is  in 
point  here.  In  that  case  the  indictment  charged  that  the  de- 
fendant unlawfully  took  up  five  estray  sheep,  and  unlawfully 
converted  the  same  to  his  own  use;  and  it  was  held  that  the 
indictment  did  not  charge  an  offence  under  the  statute.  In 
delivering  the  opinion  of  the  court  Elliott,  C.  J.,  said :  "  It 
is  very  clear  that  the  provision  concerning  the  unlawful  con- 
version of  estray  animals  does  not  cover  cases  of  an  illegal 
taking  up.  The  provision  under  immediate  mention  refers 
to  cases  where,  by  due  process  of  law,  the  title  may  vest  in 
the  person  taking  up  the  estray.  The  phrase, '  before  the  title 
thereto  shall  vest  in  him  according  to  law,'  implies  that  the 
taker  up  may  acquire  title  by  conforming  to,  and  proceeding 
in  accordance  with,  the  provisions  of  the  estray  law.  It  can 
not  refer  to  cases  where  the  animal  is  unlawfully  taken  up,  for 
the  reason  that  such  person  can  not  acquire  title.'' 

In  the  case  now  before  us  it  is  not  charged  that  the  taking 
up  was  unlawful,  and,  in  the  absence  of  such  charge,  it  may  be 
assumed  that  the  taking  up  was,  as  it  might  have  been,  in  strict 
accordance  with  the  provisions  of  the  estray  law.  The  court 
did  not  err,  we  think,  in  overruling  the  motion  to  quash  the 
affidavit  and  information. 

In  his  special  plea  the  appellant  averred,  in  substance,  that 
at  the  March  term,  1882,  of  the  court  below,  upon  an  indict- 
ment duly  returned  at  its  preceding  January  term,  predicated 
upon  the  same  fects  mentioned  in  the  affidavit  and  informa- 
tion in  this  case,  and  charging  him  with  the  larceny  of  the 
same  hogs  and  shoats,  the  appellant  had  been  duly  tried  for 
such  larceny,  and  acquitted  and  discharged.  Conceding  that 
the  averments  of  this  plea  were  sufficient  in  form  to  constitute 
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a  good  plea  of  former  acquittal,  which  may  well  be  doubted, 
the  question  remains,  were  the  facts  relied  upon  sui&cient 
in  substance  to  constitute  a  bar  to  this  prosecution?  It  is 
very  clear,  we  think,  that  this  question  must  be  answered  in 
the  negative.  The  true  test  to  determine  the  sufficiency  or 
insufficiency  of  a  plea  of  former  acquittal  as  a  bar  to  the  pend- 
ing prosecution,  is  this :  would  the  same  evidence  be  necessary 
to  secure  a  conviction  in  the  pending,  as  in  the  former,  prose- 
cution ?  If  it  would  be,  then  the  plea  of  former  acquittal 
would  be  a  complete  bar  to  the  pending  prosecution ;  other- 
wise, the  plea  would  not  be  sufficient.  State  v.  Warner,  14 
Ind.  572,  and  7wte;  State  v.  Elder,  65  Ind.  282  (32  Am.  R. 
69) ;  State  v.  Hattabough,  66  Ind.  223. 

It  is  manifest  that  the  evidence  necessary  to  secure  the  ap- 
pellant's conviction  in  the  pending  prosecution  would  not 
have  justified  his  conviction  of  the  larceny  charged  in  the  for- 
mer case.  His  plea  of  former  acquittal,  therefore,  was  clearly 
insufficient. 

We  have  found  no  error  in  the  record  requiring  the  reversal 
of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 


No.  9587. 

Bunnell  r.  Davisson. 

Pleading. — Euidenoe. —  Uncertainty. — The  averments  of  a  pleading  must  be 
clear  and  unequivocal ;  but  the  evidence  in  support  thereof  may  be  suf- 
ficient, though  uncertain  or  ambiguous. 

Contract. — Live-Stoek. — Keeper's  Lien, — Statute  Construed, — Evidence^ — Re^ 
jjfeiw.— The  evidence  showed  a  contract  whereby  the  defendant  undertook, 
for  a  price  stated,  to  keep  fifty  head  of  cattle  for  the  plaintiff  in  a  manner 
and  for  a  time  stated  ;  and  that  the  defendant  performed  the  agreement. 

Heldj  in  an  action  of  replevin,  that  the  jury  was  warranted  in  inferring  that 
the  defendant  was  in  the  business  of  feeding  live-stock,  and  accordingly 
entitled  under  section  5292,  R.  S.  1881,  to  a  lien. 
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Same. — Expregs  Stipulaiion  Excludes  Implication, — If  a  contract  for  feeding- 
and  caring  for  cattle  provides  specifically  what  shall  be  done  in  certain 
particulars,  any  implication  of  duty  to  exercise  reasonable  care  in  those- 
particulars  is  excluded,  and  the  stipulated  things  must  be  done. 

From  the  White  Circuit  Court. 

H.  P.  Owens  and  W.  E,  UJd,  for  appellant. 
/.  H.  Wallace,  for  appellee. 

Woods,  C.  J. — Complaint  in  replevin  by  the  appellant 
against  the  appellee,  for  the  recovery  of  forty-nine  head  of 
cattle ;  answer  of  general  denial ;  trial,  verdict  and  judgment 
for  the  appellee.  The  appellant  moved  for  a  new  trial,  be- 
cause the  verdict  was  contrary  to  law  and  to  the  evidence,  and 
because  of  alleged  error  in  the  instructions  given  by  the  court,, 
of  its  own  motion,  to  the  jury. 

Upon  the  proposition  that  the  verdict  is  not  according  to 
the  law  and  the  evidence,  counsel  say :  "  It  was  conceded  that 
the  appellant  was  the  owner  of  the  cattle,  but  his  right  to  the 
possession  thereof  was  denied  by  the  appellee,  w^ho  claimed 
the  right  to  hold  them  on  account  of  a  balance  due  him  for 
taking  care  of  and  feeding  the  cattle,  for  which  he  claimed  a 
lien  on  them;"  and  after  setting  out  the  statute  of  January 
27th,  1853,  see  R.  S.  1881,  section  5292,  counsel  add :  "  To 
entitle  one  to  hold  a  lien  uj)on  live-stock  for  feed  and  care, 
*  *  he  must  show  that  he  is  a  livery-stable  keeper,  or  that . 
feeding  live-stock  is  his  business.  *  *  *  The  language 
of  the  statute  is :  *  The  keepers  of  livery-stables  and  all  others, 
engaged  in  feeding  horses,  cattle,^  etc.,  i.  6.,  engaged  in  the 
business  of  feeding  such  live-stock.  The  case  of  Conklin  v. 
Carver,  19  Ind.  226,  is  directly  in  point." 

In  the  case  referred  to  the  question  was  one  of  pleading, 
not  of  proof,  and  it  was  held  that  an  engagement  of  a  farmer  to 
keep  and  feed  two  colts  belonging  to  the  plaintiff  from  Novem- 
ber until  the  ensuing  March,  it  not  being  averred  that  the  far- 
mer was  engaged  in  the  business  of  keeping  and  feeding  stock, 
was  not  within  the  statute.  The  question  in  the  case  before  us  is 
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one  of  evidence,  and  the  jury  may  have  inferred  from  the  eon- 
tract  between  the  parties,  especially  when  aided  by  the  circum- 
stances necessarily  brought  to  their  attention  upon  the  trial, 
that  such  was  the  business  of  the  defendants.  Indeed,  the  per- 
formance of  the  contract  itself,  by  which  the  appellee  under- 
took, for  $1.25  per  head  per  month,  to  keep  for  the  appellant 
fifty  head  of  cattle, "  to  put  them  on  stock  pasture  during  the 
day  and  to  put  them  in  a  pound  at  night  provided  with  racks 
in  which  to  feed  straw,  and  to  water,  salt  and  care  for  them," 
may  well  have  been  thought  enough  to  constitute  a  business. 

The  averments  of  a  pleading  must  be  clear  and  unequivocal, 
but  the  evidence  in  support  thereof  may  be  sufficient,  though 
uncertain  or  ambiguous.  Lemmon  v.  Whitman,  75  Ind.  318 
(39  Am.  R.  150). 

The  court  gave  a  single  instruction  to  the  jury,  consisting 
of  several  unnumbered  clauses,  one  of  which  the  appellant 
embodied  as  a  cause  in  his  motion  for  a  new  trial.  His  coun- 
sel say  of  it :  "  The  error  consists  in  excluding  the  question 
of  reasonable  care  in  appellee's  treatment  of  appellant^s  cat- 
tle, on  the  supposition  of  a  contract  between  the  parties  in 
relation  thereto.  The  instruction  says :  '  The  question  is  not 
what  should  have  been  reasonable  and  proper  care  under  the 
circumstances,  provided  the  jmrties  by  their  agreement  stip- 
ulated the  extent  and  character  of  the  care  and  feed  which 
the  defendant  should  bestow  upon  the  cattle.  If  you  find, 
therefore,  that  by  the  agreement  of  the  parties  the  defendant 
agreed  to  feed  and  care  for  the  plaintiff^s  cattle,  and  the  ex- 
tent and  character  of  the  care  and  feed  were  agreed  upon,  the 
law  would  require  of  the  defendant  a  substantial  compliance 
on  his  part  with  the  terms  of  the  contract,  and  no  more.'  *  * 
The  defendant"  (counsel  proceed  to  say)  "  may  carelessly  have 
suffered  the  cattle,  when  the  stock  pasture  was  fresh  and  rich, 
to  have  remained  upon  it  too  long  at  a  time,  whereby  they 
got  too  much  corn,  and  were  scoured  and  foundered,  and 
thereby  injured  and  reduced  in  flesh,  yet  the  appellee  was  not 
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bound  to  use  such  reasonable  and  proper  care  as  would  have 
prevented  such  injury." 

In  addition  to  the  language  quoted  by  counsel,  the  court  in- 
structed, that  "  if  the  defendant  received  the  cattle  from  the 
plaintiff,  agreeing  to  feed  and  care  for  them,  without  any  ex- 
press agreement  as  to  the  extent  and  character  of  the  care  and 
feed,  then  the  law  would  imply  a  promise  on  his  part  that  he 
should  bestow  such  reasonable  care  and  attention  in  caring 
for  and  feeding  the  cattle  as  ordinarily  prudent  stock  feeders 
and  farmers  would  bestow  upon  stock  of  this  kind.  The  ques- 
tion as  to  the  nature  of  the  contract  made,  if  any,  as  well  as 
the  question  of  its  fulfilment,  is  for  the  jury  to  determine  from 
the  evidence." 

The  substance  of  the  instruction  complained  of  is,  that  an 
express  stipulation  excludes  an  implication  upon  the  same 
point;  that  if  it  was  explicitly  agreed  just  what  the  defend- 
ant should  do  in  taking  care  of  the  cattle,  as  that  in  the  day- 
time he  should  keep  them  on  stock  pasture,  and  in  the  night- 
time in  pounds  supplied  with  racks  of  straw,  it  would  nec- 
essarily follow  that  in  these  respects  the  defendant  was  bound 
by  the  express  stipulations ;  and  if,  by  reason  of  the  stalks 
being  fresh  and  too  rich,  the  cattle  injured  themselves  by  eat- 
ing too  much,  the  defendant  is  not  responsible  for  the  conse- 
quences. This  must  be  right.  If  the  defendant,  in  the  exer- 
cise of  that  care  which  the  appellant  now  insists  he  was  bound 
to  employ,  had  admitted  the  cattle  into  the  stock  fields  for 
parts  only  of  each  day,  and  had  kept  them  to  the  straw  ricks 
the  remainder  of  the  time,  and  the  appellant  had  been  dis- 
contented with  the  result,  it  could  hardly  have  been  permitted 
the  defendant  to  plead  the  exercise  of  care,  according  to  his 
own  judgment,  as  an  excuse  for  the  breach  of  his  express 
agreement.     The  rule  must  work  both  ways.  * 

We  conclude  that  in  respect  to  the  particular  objection  made 
to  it,  the  instruction  as  a  whole  could  not  have  harmed  the 
appellant. 

Judgment  affirmed. 
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Criminal  Law. — Prosecution  by  Affidavit  and  Information. — Jurisdictional 
Facts, — Under  section  1733,  R.  8.  1881,  where  a  prosecution  is  by  affi- 
davit and  information,  it  is  not  necessary  to  state  in  the  information  the 
jurisdictional  facts  which  must  exist,  under  the  provisions  of  section 
1679,  R.  S.  1881,  to  entitle  the  State  to  prosecute  the  defendant  by  infor- 
mation based  upon  affidavit  instead  of  by  indictment. 

Same. — Sufficiency  of  Evidence, — Supreme  Court. — Where  it  appears  that  the 
jury  were  authorized  by  the  evidence  in  the  record  to  find  the  defendant 
guilty,  the  Supreme  Court  will  not  disturb  their  verdict  on  the  evidence. 

Baue.— Instructions  to  Jwy. — Oinisgion  to  Instruct. — Available  Error, — Where 
the  court's  instructions  to  the  jury  are  right,  but  there  is  an  omission  to 
instruct  on  some  point,  the  defendant  can  not,  by  merely  saving  an  ex- 
ception to  the  instructions  given,  get  an  available  error  into  the  record 
on  account  of  such  omission  to  instruct. 

From  the  Henry  Circuit  Court. 

J,  M.  Bromriy  for  appellant. 

F,  T.  Hord,  Attorney  General,  L,  P.  Newby,  Prosecuting 
Attorney,  and  W.  B.  Hord,  for  the  State. 

HowK,  J. — This  was  a  prosecution  against  the  appellant, 
upon  afl&davit  and  information,  for  the  offence  of  grand  lar- 
<5eny.  The  appellant's  motion  to  quash  the  affidavit  and  in- 
formation was  overruled  by  the  court,  and  his  exception  saved 
to  this  ruling.  Upon  his  arraignment  and  plea  of  not  guilty, 
the  issues  joined  were  tried  by  a  jury  and  a  verdict  was  re- 
turned finding  him  guilty  as  charged,  and  assessing  his  pun- 
ishment at  confinement  in  the  Staters  prison  for  eighteen 
months,  a  fine  in  the  sum  of  $40,  and  disfranchisement  for 
two  years.  Over  his  motions  for  a  new  trial  and  in  arrest  of 
judgment,  and  his  exceptions  saved,  the  court  rendered  judg- 
ment on  the  verdict. 

The  following  decisions  of  the  circuit  court  are  assigned  as 
errors  by  the  appellant : 

1.  In  overruling  his  motion  to  quash  the  affidavit  and  in- 
formation ; 
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2.  In  overruling  his  motion  for  a  new  trial ;  and, 

3.  In  overruling  his  motion  in  arrest  of  judgment. 

The  first  and  third  of  these  alleged  errors  call  in  question 
the  suflSciency  of  the  affidavit  and  information.  Only  one 
objection  is  pointed  out  by  the  appellant's  counsel  to  the  aflS- 
davit  and  information,  and  that  is,  it  is  claimed,  neither  of 
them  states  such  jurisdictional  facts  as  would  authorize  the 
prosecution  of  the  appellant  upon  affidavit  and  information,, 
or  in  any  other  mode  than  by  indictment,  for  the  felony  where- 
with he  was  charged.  In  section  1679,  R.  S.  1881,  it  is  pro- 
vided as  follows :  "All  public  oflfences,  except  treason  and 
murder,  may  be  prosecuted  in  the  circuit  and  criminal  courts 
by  information  based  upon  affidavit  in  the  foUow^ing  cases : 

^^ First  Whenever  any  person  is  in  custody,  or  on  bail,  on 
a  charge  of  felony  or  misdemeanor,  except  treason  and  mur- 
der, and  the  court  is  in  session,  and  the  grand  jury  is  not  in 
session  or  has  been  discharged. 

*«^  m^  v^  t^0  9^  9^  ^«  m3^ 

^  ^p  ^  ^  ^  ^p  ^p  ^  ^r 

^^ Fourth,  Whenever  a  public  offence  has  been  committed, 
and  the  party  charged  with  the  offence  is  not  already  under 
indictment  therefor,  and  the  court  is  in  session,  and  the  grand 
jury  has  been  discharged  for  the  term." 

In  the  affidavit  and  information  in  this  case  the  jurisdic- 
tional facts,  if  such  they  may  be  called,  were  charged  as  fol- 
lows :  "  That  the  said  George  Hodge  is  not  now  under  indict- 
ment; tJiat  the  Henry  Circuit  Court  is  now  in  session  in  said 
county ;  and  that  the  grand  jury  in  said  county  is  not  now  in 
session.'' 

If  it  were  necessary  that  the  affidavit  and  information  should 
contain  a  statement  of  the  so-called  jurisdictional  facts,  which 
authorize  the  prosecution  of  a  person  charged  with  the  com- 
mission of  a  felony,  in  any  other  mode  than  by  indictment, 
it  would  seem  to  us  that  these  facts  were  stated  in  the  affidavit 
and  information,  in  this  case,  in  substantial  compliance  with 
the  requirements  of  the  statute ;  for  it  was  shown,  both  in  the 
affidavit  and  in  the  information,  that  a  public  offence  had  been 
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committed,  that  the  appellant,  who  was  charged  with  the  of- 
fence, was  not  under  an  indictment  therefor,  that  the  proper 
coart  was  in  session,  and  that  the  grand  jury  was  not  in  ses- 
sion. This  showing  was  amply  sufficient,  we  think,  to  au- 
thorize the  prosecution  of  the  appellant  for  the  felony  charged, 
upon  affidavit  and  information,  if  any  such  showing  had  been 
necessary  under  the  law.  In  section  1733,  R.  8.  1881,  after 
giving  the  formal  parts  of  an  information,  it  is  expressly  pro- 
vided as  follows :  "  It  shall  not  be  necessary,  in  an  informa- 
tion, to  state  the  reason  why  the  proceeding  is  by  information 
instead  of  by  indictment.  And^  in  a  prosecution  for  a  felony, 
by  information,  it  shall  not  be  necessary  to  prove  the  facts 
showing  the  right  to  prosecute  by  information,  unless  such 
fects  are  put  in  issue  by  a  verified  plea  in  abatement.'^  Staie  v. 
Frain,  82  Ind.  532. 

Under  these  statutory  provisions  it  is  very  clear  that  the 
objection  of  appellant^s  counsel  to  the  affidavit  and  informa- 
tion, in  the  case  now  before  us,  is  not  well  taken,  and  can  not 
be  sustained.  It  follows  that  no  error  was  committed  by  the 
court  in  overruling  either  the  motion  to  quash  the  affidavit 
and  information,  or  the  motion  in  arrest  of  judgment.  The 
cases  of  Davis  v.  Stale,  69  Ind.  130,  Lindaey  v.  Staie^  72  Ind. 
39,  Burroughs  v.  f^ate^  72  Ind.  334,  and  State  v.  Henderson,, 
74  Ind.  23,  in  which  a  different  rule  of  criminal  pleading  was^ 
recognized  and  acted  upon,  were  all  decided  before  the  crim- 
inal code  of  1881  took  effect  and  became  a  law,  and  can  not 
now  be  regarded  as  authorities  upon  the  question  of  the  suffi- 
ciency of  the  affidavit  and  information.  Criminal  pleading 
is  a  proper  subject  of  legislation,  and  the  General  Assembly 
has  seen  proper,  as  it  had  the  right  to  do,  to  declare  a  differ- 
ent rule  on  the  subject  from  that  previously  enunciated  in  the 
cases  cited  by  this  court. 

It  is  claimed  by  the  appellant^s  counsel  that  the  verdict  of 
the  jury  was  not  sustained  by  the  evidence.  A  careful  exam- 
ination of  the  evidence,  however,  has  led  us  to  the  conclusion 
that  it  was  sufficient  to  authorize  the  appellant^s  convictioa 


§64  SUPREME  COURT  OF  INDIANA, 

Hodge  r.  The  Slate. 

of  the  felony  wherewith  he  was  cliarged.  The  evidence  was 
chiefly  circumstantial^  but  the  circumstances  proved  all  tended 
to  show  the  appellant's  guilt.  The  question  was  one  pecu- 
liarly within  the  province  of  the  jury,  and  we  can  not  say, 
either  from  the  evidence  or  from  the  arguments  of  appellant's 
counsel,  that  the  jury  erred  in  their  verdict  of  guilty.  No 
good  purpose  would  be  subserved  by  setting  out  the  evidence 
and  commenting  thereon,  in  this  opinion.  It  will  su£Bice  for 
us  to  say  that  the  jury  were  authorized,  we  think,  by  the  evi- 
dence in  the  record,  to  find  the  appellant  guilty.  We  can  not 
disturb  their  verdict  on  the  evidence. 

The  court  instructed  the  jury,  among  other  things,  as  to 
the  different  forms  of  their  verdict,  if  they  found  the  appellant 
guilty  of  grand  larceny,  or  guilty  merely  of  petit  larceny ;  but 
no  instruction  was  given  as  to  the  form  of  the  verdict  if  they 
should  find  him  not  guilty  of  any  offence.  The  appellant  ex- 
cepted to  the  instructions  given,  but  did  not  ask  for  any  ad- 
ditional instruction.  His  counsel  now  complains  very  earnestly 
of  the  omission  or  failure  of  the  court  to  instruct  the  jury  in 
regard  to  the  form  of  their  verdict  if  they  should  find  that  the 
appellant  was  not  guilty  of  any  offence.  It  is  very  clear,  how- 
ever, that  this  complaint  comes  too  late,  and  can  not  be  made 
available  here  for  the  reversal  of  the  judgment.  Where  the 
trial  court,  through  oversight  or  otherwise,  omits  or  fails  to 
instruct  the  jury  on  any  such  matter  as  the  one  under  consid- 
eration, the  party  aggrieved  by  such  omission  or&iluremust 
ask  the  court  for  an  instruction  in  relation  to  such  matter,  be- 
fore he  can  successfully  complain  in  this  court  of  such  omis- 
sion or  failure.  A  mere  exception  to  the  instruction  given 
will  not,  as  a  rule,  present  the  omission  or  fiiilure  as  an  avail- 
able error  for  the  reversal  of  the  judgment.  Jones  v,  Hatha- 
way, 77  Ind.  14. 

The  motion  for  a  new  trial  was  correctly  overruled. 

The  judgment  is  affirmed,  with  costs. 
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188    6181 
Replevin  Bail. — Ckmtrad, — An  undertaking  of  replevin  bail  is  a  contract.     "8^^^ 

Same. — Exemption. —  Waiioer. — Where  the  riglit  to  the  benefit  of  an  exemp-     1^  >M 
tion  law  exists  by  statute,  it  can  not  be  waived  by  contract  prior  to  the 
issuing  of  the  execution. 

Same. — Judgment  in  Bastardy  I\'08eeution. — A  resident  householder,  who  be- 
comes replevin  bail  on  a  judgment  obtained  against  a  defendant  in  a 
prosecution  for  bastardy,  is  entitled  to  the  benefit  of  the  exemption  law. 

From  the  Hendricks  Circuit  Court. 

X.  M.  Gampbelly  for  appellant. 
jT.  8.  AdamSy  for  appellees. 

"EiiLiOTT,  J. — The  single  question  presented  by  this  record 
is  this :  Is  a  resident  householder,  who  enters  himself  as  re- 
plevin bail  on  a  judgment  obtained  against  a  defendant  in  a 
prosecution  for  bastardy,  entitled  to  the  benefit  of  the  exemp- 
tion law? 

The  contention  of  the  appellees  is,  that  the  bail  is  bound 
to  the  same  extent  as  the  principal,  and  that  where  the  prin- 
cipal is  not  entitled  to  the  benefit  of  the  law,  the  bail  can  not 
be.  It  is  true  that  a  replevin  bail  undertakes  to  pay  the  judg- 
ment according  to  its  legal  tenor  and  effect ;  thus,  if  the  judg- 
ment replevied  is  payable  without  relief,  then  the  bail  so 
undertakes  to  pay  it,  and  it  may  be  collected  from  him  with- 
out relief  from  valuation  or  appraisement  laws.  Hutchhis  v. 
Hanna,  8  Ind.  533;  Hardenbrook  v.  Sherwood,  72  Ind.  403. 

There  is  a  plain  and  important  difference  between  a  case 
where  one  man  undertakes  to  pay  a  judgment  which,  on  its 
fiice,  provides  how  it  shall  be  collected,  and  supplies  a  stand- 
ard for  the  measurement  of  the  bail's  liability,  and  one  con- 
taining no  such  provision.  In  the  one  case  we  need  look  only  to 
the  face  of  the  judgment ;  in  the  other  we  must  look  elsewhere 
to  ascertain  the  character  of  the  burden  assumed  by  the  bail. 

There  is,  however,  a  more  important  difference  between  the 
present  case  and  the  class  of  cases  of  which  those  cited  are 
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types.  The  right  to  exemption  is  one  which  the  debtor  can 
not  waive  by  contract.  KiieeMe  v.  Newcomb,  22  N.  Y.  249 ; 
Curtis  V.  CyBrien,  20  Iowa,  376 ;  Moxley  v.  Ragan,,  10  Bush, 
156  (19  Am.  R.  61) ;  Denny  v.  White,  2  Cold.  283.  In  MaxweU 
V.  Reedy  7  Wis.  582,  this  rule  is  applied  to  a  warrant  to  confess 
judgment,  and  it  is  held  that  a  provision  in  the  warrant  waiving 
the  benefit  of  the  exemption  can  not  be  enforced.  The  prin- 
ciples upon  which  these  cases  proceed  are,  in  effect,  the  same 
as  those  which  underlie  and  support  our  own  cases  of  McLane 
•v.  Elmer,  4  Ind.  239,  and  Develin  v.  Wood,  2  Ind.  102,  wherein 
it  is  held  that  a  debtor  can  not  waive  stay  of  execution.  We 
:are,  it  may  be  well  to  say  in  order  to  avoid  possible  miscon- 
ception, not  to  be  understood  as  intimating  that  a  debtor  may 
not,  after  execution,  waive  his  right  to  the  exemption ;  wh^t 
we  hold  is,  that  where  the  right  of  exemption  exists  it  can 
not  be  waived  by  contract  prior  to  the  issuing  of  the  execu- 
tion. As  a  debtor  can  not  waive  his  exemption  by  contract, 
it  follows  that  if  the  undertaking  as  replevin  bail  is  to  be  re- 
garded as  a  contract,  no  waiver  arises  from  the  undertaking 
itself.  Unless  the  law  annexes  to  such  an  undertaking  the 
effect  of  a  waiver  of  the  right,  there  is  no  waiver.  If  a  waiver 
exists  at  all  it  must  arise  by  operation  of  law. 

If  we  should  hold  with  the  appellee,  that  the  bail  is  bound 
just  as  the  principal  is,  then  we  should  be  forced  to  hold  that 
where  imprisonment  is  the  penalty  for  the  failure  to  pay  the 
judgment,  the  bail  may  be  imprisoned,  and  this  conclusion  is 
BO  palpably  erroneous  as  not  to  deserve  a  mementos  serious 
thought. 

It  can  not,  therefore,  be  justly  claimed  that  the  undertaking 
in  itself  and  bv  force  of  its  terms  waived  the  benefit  of  the 
exemption  law ;  nor  can  it  be  justly  claimed  that  the  bail  is  not 
entitled  to  it  upon  the  ground  that  replevin  bails  are  bound  to 
the  same  extent  and  in  the  same  manner  as  their  principals. 

The  question  comes  to  this :  Does  the  law  deprive  one  who 
becomes  replevin  bail  for  a  defendant  in  a  prosecution  for  bas- 
tardy of  his  exemption  ? 
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It  can  not  be  said  that  one  who  undertakes  as  replevin  bail 
for  another  is  guilty  of  any  wrong,  no  matter  what  may  be 
the  character  of  the  judgment  against  the  principal.  If  this 
be  true,  and  we  are  unable  to  perceive  any  ground  upon  which 
the  proposition  can  be  impeached,  it  must  also  be  true  that 
the  replevin  bail  can  not  be  denied  the  benefit  of  the  statute 
oipon  the  ground  that  he  has  been  guilty  of  a  wrong.  If,  then, 
the  bail  perpetrates  no  wrong,  he  is  not  within  the  letter  of 
the  statute  excluding  from  the  benefit  of  its  provisions  one 
who  commits  a  tort.  What,  then,  is  there  to  exclude  him  from 
asking  that  he  be  allowed  that  which  the  statute  awards? 

If  the  question  \\'ere  one  to  be  controlled  solely  by  consid- 
erations of  public  policy,  we  could  not  say  that  public  policy 
requires  that  the  debtor  and  his  family  should  be  stripped  of 
all  means  of  living.  But  the  laws  indicate  what  the  sovereign 
power  esteems  true  policy.  It  is  manifest  that  the  Constitu- 
tion, and  the  statute  enacted  in  aid  of  its  provisions,  mean  that 
the  householder,  who  is  himself  free  from  wrong,  shall  not 
lose  his  statutory  right,  and  thus  deprive  his  family  of  the 
necessaries  of  life.  It  has  been  repeated,  time  and  again,  by 
the  courts  all  over  the  land,  that  the  statute  is  a  just  and  hu- 
mane one,  intended  for  the  benefit  of  a  debtor's  family,  and 
always  to  be  liberally  construed.  A  liberal  construction  would 
certainly  not  exclude  a  replevin  bail,  who  is  himself  without 
fault,  from  its  provisions.  A  literal  adherence  to  its  language 
would  exclude  only  those  who  have  themselves  done  a  wrong, 
and  we  need  not,  therefore,  resort  to  a  liberal  construction  to 
save  the  rights  of  one  who  is  without  fault.  All  we  need  do 
is  keep  straight  to  the  words  of  the  statute.  Public  policy 
can  not  overwhelm  a  constitutional  statute,  however  much  it 
may  affect  its  construction ;  but,  taking  the  language  of  the 
Constitution  and  of  the  statute  as  the  expression  of  the  will 
of  the  people  and  their  representatives — ^and  we  can  surely 
look  to  no  higher  sources  for  just  ideas  of  public  policy  than 
these — enlightened  public  policy  requires  the  just  protection 
'Of  the  debtor  and  those  dependent  upon  him. 
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Counsel  have  referred  us  to  the  case  of  Whiteacre  v.  Rector^ 
29  Grat.  714  (26  Am.  R.  420),  wherein  it  is  held  that  the 
exemption  laws  do  not  apply  to  replevin  bail  in  criminal  prose- 
cutions, because  the  State  is  not  bound  by  the  statute,  and  we 
have  found  some  other  cases  declaring  the  same  doctrine. 
Brooks  V.  State,  54  Ga.  36  ;  Commonwealth  v.  Dougherty,  8  Phila. 
366 ;  Ccmmonwealth  v.  Oook,  8  Bush,  220  (8  Am.  R.  456).  On 
the  other  hand,  we  find  cases  declaring  a  different  rule.  Green 
V.  Marks,  25  111.  204;  Hume  v,  Gossett,  43  111.  297  ;  State  v. 
Pitts,  51  Mo.  133.  We  do  not,  however,  think  the  question 
here  is  the  same  as  that  involved  in  criminal  prosecutions, for 
there  is  a  well  defined  distinction  between  the  two  classes  of 
cases.  It  may  well  be  granted  that  exemption  can  not  be 
claimed  in  cases  where  a  fine  is  imposed  as  a  punishment  for 
the  violation  of  law,  and  the  question  before  us  be  in  no  wise 
affected.  This  we  say  because  the  criminal  law  and  the  civil 
law  are,  under  our  system,  carefully  kept  separate  and  distinct. 

There  are  well  considered  cases  holding  that  the  State  is 
bound  by  the  statute  of  exemption,  although  not  expressly 
named.  This  is  decided  in  some  of  the  cases  already  cited,, 
and  in  those  to  be  presently  noticed.  We  have  accepted  the 
English  rule  that  the  sovereign  is  not  bound  unless  expressly 
named,  but  have  taken  it  with  its  exceptions,  and  among  these 
exceptions,  as  stated  in  the  old  books,  are  "  Statutes  made  for 
the  maintenance  of  religion,  the  advancement  of  learning,  and 
the  good  of  the  poor.'^  The  case  of  Gladney  v.  Beams,  11 
Ga.  79,  carries  the  doctrine  of  exemption  to  a  very  great  length,, 
holding  that  the  right  exists  as  against  the  State  in  cases  of 
warrants  for  the  collection  of  taxes.  In  the  cases  of  Stale  v. 
Geddis,  44  Iowa,  537,  Hume  v.  Gosneft,  43  111.  297,  Green  v. 
Marks,  25  111.  204,  and  Loomis  \\  Gerson,  62  111.  11,  it  is  held 
that  it  applies  in  cases  of  judgments  in  favor  of  the  State.  In 
State  V.  Pitts,  supra,  it  was  held  that  the  right  existed  in  lavor 
of  a  surety  in  a  recognizance  executed  in  a  criminal  prosecu- 
tion.    In  a  very  recent  case  the  question  received  careful  in- 
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vestigation  from  the  Supreme  Court  of  the  United  States,  and 
it  was  held  that  statutes  exempting  homesteads  applied  to 
claims  held  by  the  United  States.  f?nA  v.  (yNeU,  106  U.  S. 
272.  These  authorities  settle  the  question  that  the  statute 
binds  the  State  &s  well  as  the  citizen. 

Prosecutions  for  bastardy  are  not  criminal  prosecutions,  but 
are  civil  proceedings.  State,  ex  reL,  v.  Brown,  44  Ind.  329 ; 
State,  ex  reL,  v.  Evans,  19  Ind.  92.  The  uudertaking  of  the 
appellant  is,  therefore,  in  a  civil  proceeding,  and  not  in  a 
criminal  prosecution. 

It  becomes  necessary  to  examine  a  little  more  closely  the 
character  of  the  appellant^s  undertaking ;  for  by  that  his  lia- 
bility must  be  measured.  It  will  not  do,  as  we  have  shown, 
to  affirm  that  his  liability  is  in  all  respects  the  same  as  that 
of  the  principal.  Nor  do  we  think  the  cases  go  to  any  such 
extent.  *  In  Elson  v.  O'Bowd,  40  Ind.  300,  it  is  said :  "  In 
the  first  place,  we  do  not  think  that  the  fact  that  the  under- 
taking of  a  replevin  bail  has  the  effect  of  a  judgment  confessed 
makes  the  liability  of  the  replevin  bail  the  same  as  that  of 
the  judgment  defendant."  We  can  not,  therefore,  define  the 
nature  of  the  appellant's  undertaking  by  saying  that  it  is  the 
same  as  his  principal's ;  for  this  would  be  to  give  as  a  defini- 
tion that  which  is  not  true. 

It  is  said  in  some  of  the  cases  that  the  undertaking  is  a 
judgment  confessed ;  and  in  Mricennes  NaPl  Bank  v.  Cockrum, 
64  Ind.  229,  this  doctrine  was  pushed  to  a  great  length — much 
beyond  what  the  law  warranted,  and,  in  fjonsequence,  the  case 
has  been  overruled.  Sterne  v.  McKinney,  79  Ind.  578 ;  Vin- 
cennes  Nafl  Bank  v.  Cockrum,  80  Ind.  355.  That  the  undertak- 
ing is  not,  in  the  strict  sense  of  the  term,  a  judgment  confessed, 
is  demonstrated  in  the  case  of  Ebencine  v.  State,  ex  reL,  79 
Ind.  266.  That  it  has  the  effect  of  a  judgment  confessed,  for 
many  purposes,  is,  no  doubt,  true ;  but  that  it  is  the  sentence 
or  judgment  of  a  court  is  not  true.  The  truth  is  tliat  the 
entry  of  replevin  bail  is  a  statutory  undertaking,  voluntarily 
entered  into  by  the  bail. 
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By  undertaking  as  replevin  bail,  the  bail  becomes  a  surety. 
If  the  undertaking  is  not  valid  as  a  recognizance  of  replevin 
bail,  because  of  some  defect  in  its  execution,  it  may  be  en- 
forceable as  a  contract.  Sanford  v.  Freeman^  6  Ind.  129.  The 
bail  is  entitled  to  subrogation,  and  all  similar  rights  of  a  surety. 
Vert  V.  Vo88,  74  Ind.  565.  The  undertaking  is  founded  on  a 
consideration.  Catherwood  v.  Watson,  65  Ind.  576.  Release 
of  a  lien  will  release  him  as  it  will  any  other  surety.  Sterne  v. 
Bank,  etc.,  79  Ind.  549.  ' 

It  is  very  plain  from  this  enumeration  of  the  elements  of 
the  undertaking  of  replevin  bail  that  it  is  a  contract.  It  would 
be  preposterous  to  claim  that  one  wrong-doer  could  become 
surety  if  the  original  wrong  entered  into  his  undertaking,  and 
not  much  less  so  to  insist  that  suretyship  exists  otherwise  than 
by  contract.  The  undertaking  possesses  all  the  essential  requi- 
sites of  a  contract.  It  is  what  the  elementary  writers^denom- 
inate  a  contract  of  record.  1  Chit.  Con.  3.  The  appellee 
concedes  that  it  does  possess  all  the  elements  of  a  contract, 
except  that  of  parties,  and  that  this  element  is  absent  because 
the  judgment  creditor  does  not  assent  to  the  undertaking. 
The  answer  to  this  is  that  the  clerk  is  made,  in  a  qualified 
sense,  the  agent  of  the  judgment  creditor,  to  receive  the  bail. 
The  case  is  closely  analogous  to  the  case  of  redemption  of 
property  from  sale,  of  the  payment  of  judgments,  of  the  pay- 
ment of  money  into  a  court  t)n  a  tender,  and  in  such  cases, 
and  many  more  of  like  character,  the  clerk  is  regarded  as  the 
agent,  in  a  limit-ed  sense,  it  may  be,  of  the  parties. 

The  conclusion  to  which  the  sternest  rules  of  logic  carry  us 
is  that  the  liability  of  the  appellant  arises  out  of  contract,  and 
that  he  is  entitled  to  his  exemption.  The  result  is  not  an 
evil  one,  for  it  does  but  bring  the  case  within  a  statute  which 
the  National  and  State  courts  have,  with  a  harmony  closely 
approaching  unanimity,  proclaimed  one  of  the  wisest  and  most 
beneficent  measures  of  modern  legislation.  In  closing  the 
opinion  in  Fink  v.  O^NeJl,  mpra,  Matthew^s,  J.,  afler  speak- 
ing of  the  statute  and  its  operation,  and  explaining  why  it 
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binds  the  sovereign^  says  that  such  statutes  ^' '  shall  be  extended 
generally  according  to  their  words;'  for  civilization  has  no 
promise  that  is  not  nourished  in  the  bosom  of  the  secure  and 
well-ordered  household." 
Judgment  reversed. 


No.  9095. 

Hancock  v.  Fleming  et  al. 

Practice. — Beeord  on  Appeal. — Bill  of  Exeeptiom, — Affidavit  and  Motion,-^ 
Setting  Aside  Default. — Under  section  559  of  the  civil  code  of  1852  (sec- 
tion 650,  R.  S.  1881),  an  affidavit  and  motion  to-Bet  aside  a  default,  and 
the  ruling  of  the  court  thereon,  will  not  constitute  a  part  of  the  record 
on  appeal  to  the  Supreme  Court,  unless  they  are  made  a  part  of  the 
record  by  a  bill  of  exceptions  or  by  an  order  of  the  court. 

Pleading. —  Answer  or  Oounter-Claim, —  Supreme  GourL — Partial  Answer. — 
Where  a  pleading,  properly  a  counter-claim,  is  treated  below  by  court 
and  counsel  as  an  answer  in  bar,  it  must  be  so  considered  by  the  Supreme 
Court ;  and  if  it  purports,  yet  fails,  to  answer  the  entire  complaint,  it  ib 
bad  on  demurrer  for  the  want  of  sufficient  facts. 

Same. — Reply. — A  bad  reply  is  a  good  enough  reply  to  a  bad  answer. 

From  the  Grant  Circuit  Court. 

G.  W.  Hervey,  H.  D.  Thompson  and  T.  B.  Orr,  for  appellant. 
A.  Steele  and  R.  T.  St.  John,  for  appellees. 

.  HowK,  J. — This  was  a  suit  by  the  appellant,  as  payee  and 
mortgagee,  to  collect  a  note  and  foreclose  a  mortgage  executed 
by  the  appellees  Jane  and  Charles  R.  Fleming.  The  appel- 
lees John  Kelsey  and  Francis  M.  Wood  were  made  defend- 
ants to  the  action  ;  and,  as  to  them,  it  was  alleged  in  appellant^s 
complaint,  that,  after  the  execution  of  the  note  and  mortgage 
in  suit,  the  mortgagors  executed  to  them  a  conveyance  of  the 
mortgaged  premises,  in  which  conveyance  the  appellees  Kelsey 
and  Wood,  as  a  part  of  the  purchase-money  of  said  premises, 
assumed  and  agreed  to  pay  the  appellant  his  note  and  mort- 
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gage,  which  assumption  and  agreement  were  set  out  in  rtie  con- 
veyance of  Jane  and  Charles  R.  Fleming  to  their  co-appellees, 
Kelsey  and  Wood,  whereby  they,  Kelsey  and  Wood,  became 
individually  liable  to  pay  the  note  and  mortgage ;  and  that  the 
same  were  due  and  wholly  unpaid.  On  the  third  day  of  Sep- 
tember, 1879,  the  court  rendered  judgment  by  default  for  the 
amount  due  on  the  note,  and  for  the  foreclosure  of  the  mort- 
gage and  sale  of  the  mortgaged  premises,  etc. 

Afterwards,  at  the  same  term  of  the  court,  to  wit,  on  the 
11th  day  of  September,  1879,  the  appellee  John  Kelsey,  upon 
his  affidavit  filed,  moved  the  court  to  set  aside  the  default 
against  him,  and  to  permit  him  to  defend  the  suit,  which  mo- 
tion was  sustained  and  the  default  set  aside,  to  which  ruling 
and  action  of  the  court  the  appellant  at  the  time  excepted. 
The  appellee  Kelsey  then  answered  in  a  single  affirmative 
paragraph,  to  which  the  appellant's  demurrer,  for  the  alleged 
want  of  facts,  was  overruled  \>y  the  court,  and  to  this  ruling 
he  excepted.  He  then  replied  in  two  paragraphs,  of  which 
the  first  was  a  general  denial,  and  the  second  stated  special 
matter.  Kelscy's  demurrer,  for  the  want  of  facts,  was  sus- 
tained to  the  second  reply,  and  the  appellant  excepted  to  this 
decision.  The  issues  joined  were  tried  by  the  court,  and  a 
finding  was  made  for  the  defendants,  and,  over  appellant's  mo- 
tion for  a  new  trial  and  his  exception  saved,  judgment  was 
rendered  accordingly. 

The  appellant  has  assigned  as  errors  the  following  decisions 
of  the  circuit  court : 

1.  In  setting  aside  the  default  and  judgment  as  to  Jane  and 
Charles  R.  Fleming,  and  Francis  M.  Wood,  without  motion 
or  cause  therefor ; 

2.  In  overruling  appellant's  demurrer  to  John  Kelsey's 
answer ; 

3.  In  sustaining  Kelsey 's  demurrer  to  the  second  paragraph 
of  appellant's  reply ;  and, 

4.  In  overruling  appellant's  motion  for  a  new  trial. 

We  will  consider  and  decide  the  several  questions  pre- 
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serited  and  discussed  by  appellant's  counsel,  and  arising  under 
these  alleged  errors,  in  the  order  of  their  assignment. 

1.  It  is  claimed  by  appellant's  counsel  that  the  court  erred 
in  setting  aside  the  default  and  judgment  in  this  case  against 
Jane  and  Charles  R.  Fleming,  and  Francis  M.  Wood.  The 
record  fails  to  show,  in  any  proper  manner,  that  the  appellant 
objected  or  excepted  to  this  action  of  the  court.  Kelsey's 
motion  to  set  aside  the  default  and  judgment,  his  affidavit  upon 
which  such  motion  was  founded,  the  ruling  of  the  court  thereon, 
and  the  appellant's  exception,  if  any,  to  such  ruling,  were  not, 
nor  was  either  of  them,  made  parts  of  the  record  of  this  cause, 
either  by  bill  of  exceptions  or  by  an  order  of  the  court;  and, 
without  such  bill  or  order,  they  could  not,  nor  could  either 
of  them,  lawfully  be  made  or  become  parts  of  the  record. 
This  was  the  rule  under  section  559  of  the  civil  code  of  1852, 
and  it  is  still  the  rule  under  section  650,  R.  S.  1881,  and  it 
has  been  recognized  and  acted  upon  in  many  decisions  of 
this  court.  Scotten  v.  Dimlbiss,  60  Ind.  37 ;  School  Town  of 
Princeton  v.  Gebhart,  61  Ind.  187 ;  Board,  etc.,  of  Orant  Co. 
V.  Small,  61  Ind.  318. 

We  are  of  opinion,  therefore,, that  the  first  error  assigned 
is  not  so  saved  in  the  record  of  this  cause  as  to  present  any 
question  for  the  decision  of  this  court. 

2.  In  his  answer  John  Kelsey  alleged  in  substance,  that  he 
and  Francis  M.  Wood  purchased  the  mortgaged  premises  from 
their  co-appellees,  the  Flemings,  and  received  from  them  their 
warranty  deed  therefor ;  and  he  admitted  and  averred  that  the 
mortgage  in  suit  was  then  a  lien  on  said  premises,  that  he 
knew  of  said  lien  when  he  purchased  said  premises,  and  that, 
as  between  him  and  the  Flemings,  he  agreed  to  and  did  ac- 
cept their  deed,  subject  to  said  mortgage ;  but  he  averred  that 
when  he  so  purchased  said  premises  the  Flemings  represented 
to  him  that  the  same  were  free  and  clear  from  any  and  all  en- 
cumbrances except  such  as  were  set  forth  and  named  in  said 
deed ;  that  he  relied  upon  such  statements  and  representations 
as  true ;  but  he  averred  that  before  the  Flemings  became  the 
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owners  of  said  premises^  and  before  their  vendor  became  Ihe 
owner  thereof,  there  was  a  valid  judgment  lien  thereon  in  fever 
of  James  Forkner,  Andrew  F.  Scott  and  Charles  N.  Elmer, 
in  the  sum  of  $341.03,  which  was  wholly  unpaid ;  that  said 
premises  had  been  sold  by  the  sheriff  of  Grant  county,  upon 
execution  issued  on  said  judgment,  and  were  duly  purchased 
by  said  Forkner,  Scott  and  Elmer,  who  became  the  owners- 
thereof;  and  that  had  he,  Kelsey,  known  of  such  judgment  liett 
(which  he  did  not),  he  was  unable  to  redeem  said  premises 
therefrom. 

And  the  said  Kelsey  further  averred,  that  after  the  said- 
purchase  by  said  Forkner,  Scott  and  Elmer,  to  save  himself 
from  losing  all  he  had  paid  on  said  premises,  he  was  compelled 
to  and  did  purchase  the  same  from  said  Forkner,  Scott  and 
Elmer,  by  taking  an  assignment  of  their  certificate  of  sale 
and  procuring  a  deed  thereon  from  the  sheriff  of  Grant  county  ; 
which  purchase-money,  with  the  sum  he  had  already  paid,  was 
the  full  value  of  said  premises ;  by  means  whereof,  he  said 
that  he  then  held  and  owned  the  said  premises  by  a  superior 
and  paramount  title  to  the  appellant's  mortgage,  or  to  any 
claim  of  title  of  the  Flemings  thereto ;  and  that  his  title  to 
the  premises,  under  and  by  virtue  of  the  lien  and  purchase  by 
said  Forkner,  Scott  and  Elmer,  was  paramount  to  the  Hen  of 
the  mortgage  in  suit.  Wherefore  he  prayed  that  the  appellant 
might  be  decreed  to  pay  the  sum  of  said  judgment  and  inter- 
est before  the  foreclosure  of  his  mortgage,  or,  in  de&ult  thereof, 
that  he,  Kelsey,  might  have  judgment  for  his  costs,  and  for 
other  proper  relief. 

It  seems  to  us  that  this  pleading  is  a  counter-claim  or  cross 
complaint  by  Kelsey  against  his  co-defendants  and  the  appel- 
lant, rather  than  an  answer  in  bar  of  the  appellant's  action. 
It  was  treated  below,  however,  both  by  court  and  counsel,  as 
an  answer  in  bar,  and  it  must  be  so  considered  here.  As  such 
an  answer,  we  think  the  facts  stated  therein  were  clearly  insuf- 
ficient to  bar  or  defeat  the  appellant's  action.  It  did  not  con- 
trovert any  of  the  allegations  of  the  appellant's  complaint,  nor 
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did  it  confess  and  avoid  any  of  those  allegations.  It  stated 
simply  a  legal  conclusion  from  facts  which  were  not,  but  ought 
to  have  been,  pleaded.  It  was  averred  in  the  answer  that 
there  was  a  judgment  lien  on  the  premises  in  favor  of  certain 
parties,  but  it  was  not  stated  when,  where  or  against  whom 
the  judgment  in  question  was  rendered.  Nor  was  it  alleged 
that  the  judgment  lien  mentioned  was  not  one  of  the  encum- 
brances which,  the  answer  admits,  were  set  forth  and  named 
in  the  deed  of  the  Flemings,  and  which  the  complaint  averred 
that  he  and  Wood  had  assumed  and  agreed  to  pay.  The  ap- 
pellant sought  in  his  complaint  to  obtain  a  personal  judgment 
against  Kelsey  and  Wood,  as  well  as  to  foreclose  his  mortgage 
and  sell  the  mortgaged  premises.  It  was  attempted,  in  the 
answer,  to  show  that  Kelsey  owned  and  held  the  mortgaged 
premises  by  a  title  paramount  to  that  of  the  mortgagors,  and 
that,  therefore,  the  premises  in  question  could  not  be  subjected 
to  sale  for  the  payment  of  the  mortgage  debt.  This  was  the 
burthen  of  Kelsey's  answer,  but  it  feiled  to  answer  the  alleged 
assumption  and  agreement  of  Kelsey  and  Wood  to  pay  the 
mortgage  debt.  It  may  be  said  that  the  facts  alleged  in  the 
answer  were  sufficient  to  show  a  failure  of  the  consideration 
for  the  assumption  and  agreement  of  Kelsey  and  Wood  to  pay 
the  appellant's  note  and  mortgage.  But  it  was  not  claimed 
in  the  answer  that  there  had  been  any  such  failure  of  consid- 
eration ;  and  certainly  the  facts  stated  did  not  show  a  total 
&ilure  of  consideration,  and,  if  there  were  a  partial  failure, 
no  correct  estimate  of  its  extent  could  be  predicated  upon  the 
fects  pleaded.  From  the  facts  and  conclusions  stated  in  his 
answer,  it  might  be  inferred,  perhaps,  that  Kelsey  would  be 
entitled,  upon  a  proper  cross  complaint,  to  some  equitable  re- 
lief in  the  premises;  but  no  correct  estimate  could  be  made 
therefrom  of  either  the  kind  or  extent  of  such  relief  The 
court  erred,  we  think,  in  overruling  the  demurrer  to  Kelsey's 
answer. 

3.  Of  the  alleged  error  of  the  court,  in  sustaining  Kelsey's 
demurrer  to  the  second  paragraph  of  appellant's  reply,  it  would 
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be  sufficient  to  say,  even  if  the  reply  were  conceded  to  be  bad, 
that  it  was  a  good  enough  reply  for  a  bad  answer.  JEina  Ins. 
Co.  V.  Baker,  71  Ind.  102.  We  may  properly  add,  however, 
that  the  claim  intended  to  be  asserted  in  this  second  reply, 
that  the  mortgage  in  suit  was,  in  any  event,  a  valid  lien  upon 
the  inchoate  interest  of  the  wife  of  the  judgment  debtor  in 
the  mortgaged  premises,  has  been  settled  adversely  to  the  ap- 
pellant's claim  in  the  recent  case  of  Hudson  v.  Evans,  81  Ind. 
696.  In  that  case  it  was  held  that  the  conveyance  of  land  by 
a  judgment  debtor  and  his  wife  did  not  transfer,  but  extin- 
guished, the  wife's  inchoate  right ;  "  or,  perhaps  to  speak 
more  accurately,  it  barred  the  possibility  of  the  right  becom- 
ing an  absolute  vested  one,  \ipon  the  contingency  either  of 
survivorship  or  of  a  judicial  sale  of  the  property." 

4.  We  need  not  consider  the  alleged  error  of  the  court  in 
overruling  appellant's  motion  for  a  new  trial.  But  we  may 
say,  without  impropriety,  that,  while  it  is  true  that  the  find- 
ing of  the  court  was  not  sustained  by  sufficient  evidence,  it  is 
equally  true  that  the  evidence  in  the  record  would  not  have 
sustained  a  finding  against  Kelsey,  in  favor  of  the  appellant. 

The  judgment  is  reversed,  at  the  costs  of  John  Kelsey,  and 
the  cause  is  remanded,  with  instructions  to  sustain  the  de- 
murrer to  the  answer,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 
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S  ^  SoviNE  V.  The  State. 

Crimikal  Law. — Affidavit. — Inforrnatum, — An  affidavit  filed  as  the  basis  of 
an  information  for  larceny,  in  the  Allen  Criminal  Court,  in  which  it  is 

stated  that  "  said  S.  is  now  in  the  custody  of  the  sheriff  of  Allen , 

and  confined  in  the  jail  of  said  county/'  sufficiently  shows  that  S.,  the 
defendant,  is  in  custody  of  the  sheriff  of  Alien  county. 
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Same. — Larceny. — Amendment8, — Supreme  Court. — An  information  for  grand 
larceny  which  fails  to  aver  that  the  acts  charged  were  done  "  feloniously/^ 
is  bad  on  motion  to  quash,  and,  though  it  might  have  been  cured  by 
amendment,  the  Supreme  Ck>urt  will  not  treat  it  as  if  the  amendment 
had  been  made. 

From  the  Allen  Criminal  Court. 

8,  M.  Hench,  for  appellant. 

F.  T.  Hordy  Attorney  General,  W.  8.  (yRourkey  Prosecuting 
Attorney,  and  J.  Q.  StraUoriy  for  the  State. 

NiBLACK,  J. — This  was  a  prosecution  for  grand  larceny 
upon  affidavit  and  information. 

The  affidavit,  which  was  filed  on  the  23d  day  of  April,  1881, 
charged  Eugene  Sovine  with  having,  on  the  8th  day  of 
November,  1880,  at  the  county  of  Allen,  and  State  of  Indi- 
ana, feloniously  stolen,  taken  and  carried  away  certain  United 
States  Treasury  notes,  certain  National  Bank  bills,  and  silver 
coin,  of  the  aggregate  value  of  $60,  the  personal  property  of 
one  Julius  Bueche.  The  affidavit  further  charged  that  the 
said  Eugene  Sovine  was  then  "in  the  custody  of  the  sheriff 

of  Allen ,  in  the  State  of  Indiana,  and  confined  in  the 

jail  of  said  county,  on  the  charge  of  grand  larceny,''  therein 
above  set  forth,  and  that,  at  no  time  since  the  said  Eugene 
Sovine  had  been  in  custody  on  said  charge,  had  the  grand 
jury  of  Allen  county  aforesaid  been  in  session,  and  that  said 
grand  jury  was  not  then  in  session. 

The  information  contained  all  the  substantial  averments  of 
the  affidavit  except  that  it  charged  the  defendant  Sovine  with 
having  "  unlawfully,''  instead  of  "  feloniously,"  stolen,  taken 
and  carried  away  the  money  therein,  as  well  as  in  the  affidavit, 
described. 

The  defendant  moved  to  quash  both  the  affidavit  and  the 
information,  urging  as  an  objection  to  the  affidavit  that  it  did 
not  aver  that  he  was,  at  the  time  it  was  made,  in  the  custody 
of  the  sheriff  of  AUen  county  ^  and  as  an  objection  to  the  in- 
formation, that  it  did  not  allege  that  the  money  had  been 
Vol.  85.-37 
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"  feloniously  "  stolen,  taken  and  carried  away,  within  the  mean- 
ing of  the  statute  defining  the  crime  of  grand  larceny.  Acts 
1877,  Reg.  Sess.,  p.  63.  His  motion  was,  however,  over- 
ruled, both  as  to  the  affidavit  and  information.  A  jury  found 
the  defendant  guilty  as  charged,  assessing  a  fine  of  $30  against 
him,  and  fixing  his  term  of  imprisonment  at  three  years  in  the 
State's  prison. 

The  act  of  March  29th,  1879,  providing  for  the  prosecu- 
tion of  felonies  by  affidavit  and  information,  enacts  that  any 
one  charged  with  a  crime  of  that  class  may  be  so  prosecuted : 

"First,  When  any  person  is  in  custody  on  a  charge  of  felony, 
and  no  grand  jury  is  in  session."    Acts  1879,  p.  143. 

We  think  the  affidavit/  taking  all  its  parts  together,  made 
it  sufficiently  apparent  that  the  defendant  was  "  in  custody  "" 
on  the  particular  charge  of  felony  preferred  against  him,  at 
the  time  it  was  filed,  and  that  hence  the  court  did  not  err  in 
refusing  to  quash  the  affidavit.  Independently  of  the  defect 
relied  upon  by  the  defendant,  the  averment  that  he  was  "con- 
fined in  the  jail  of  said  (Allen)  county"  on  that  charge  was 
quite  sufficient.     Davis  v.  StcUe,  69  Ind.  130. 

In  referring  to  that  part  of  the  indictment  which  is  devoted 
to  the  description  of  the  offence  intended  to  be  charged,  Chitty 
on  Criminal  Law  says:  "There  are  certain  terms  which  are 
usually  inserted  in  the  part  of  the  indictment  we  are  now  ex- 
amining, which  mark  out  the  color  of  the  offence  with  pre- 
cision, and  which  are  absolutely  necessary  to  determine  the 
judgment.  Thus  every  indictment  for  tredson  must  contain* 
the  word  '  traitorously' ;  every  indictment  for  burglary,  *  bwr- 
glariously' ;  and  ^feloniously^  must  be  introduced  in  every  in- 
dictment for  felony,  and  these  words  are  so  essential,  that  if  the 
word  feloniously  be  omitted  in  an  indictment  for  stealing  a 
horse,  it  will  be  only  a  trespass,  or  a  misdemeanor  of  which 
the  defendant  may  be  convicted  under  such  indictment."  1 
Chitty  Crim.  Law,  242. 

If  a  misdemeanor  be  not  included  in  the  description  of  the 
felony  charged,  and  the  word  "  feloniously  "  be  omitted,  the 
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indictment  is  insufficient  for  any  purpose,  and  must  be  so  held 
whenever  the  question  of  its  sufficiency  is  properly  presented. 
Moore  Crim.  Law,  section  167,  and  authorities  there  cited ;  1 
Bishop  Crim.  Procedure,  section  534. 

As  to  its  material  allegations,  an  information  stands  upon 
the  same  footing  with  an  indictment,  and  must  be  tested  by 
the  same  rules  of  criminal  pleading  when  a  question  is  made 
upon  its  sufficiency.     Lindsey  v.  ^^te,  72  Ind.  39. 

An  information  may  be  amended  so  as  to  make  it  conform 
to  the  affidavit  upon  which  it  is  based,  and  in  this  way  radical 
defects  in  the  information  may  be  cured,  where  the  offence  is 
well  charged  in  the  affidavit ;  but  where  the  sufficiency  of  the 
information  is  challenged  it  must  be  judged  by  what  it  con- 
tains, and  not  by  what  it  might  have  been  made  to  contain 
by  some  admissible  amendment.  Acts  1879,  p.  144,  sec.  3; 
R.  S.  1881,  sec.  1735. 

Tested,  therefore,  by  the  statutory  definition  of  the  crime 
of  grand  larceny,  as  well  as  by  the  well  recognized  rules  of 
criminal  pleading,  the  information  in  this  case  charged  no  in- 
dictable offence  of  any  kind,  and,  for  that  reason,  the  motion 
to  quash  it  ought  to  have  been  sustained. 

Counsel  for  the  State  argue  that,  as  the  defect  in  the  infor- 
mation was  one  which  might  have  been  readily  amended  in 
the  court  below,  we  ought  to  regard  the  amendment  as  having 
been  made,  and  to  treat  the  information  as  having  been  suf- 
ficient upon  demurrer. 

There  is  a  class  of  merely  clerical  mistakes,  and  of  vari- 
ances and  discrepancies,  usually  developed  at  the  trial  of  a 
cause,  and  not  going  to  the  merits  of  the  action,  and  concern- 
ing which  courts  are  accustomed  to  permit  amendments  with- 
out any  serious  question,  which  this  court,  is  in  the  habit  of 
disregarding  and  treating  as  having  been  amended  in  the  court 
below ;  but  this  liberality  of  construction  does  not  extend  to 
cases  like  this,  where  the  information,  being  materially  defec- 
tive, was  held  good  upon  a  motion  to  quash, and  where  the  trial 
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afterwards  proceeded  without  amendment.  Buskirk's  Practice, 
337 ;  Kdser  v.  J^ate,  78  Ind.  430 ;  Dyer  v.  State,  ante,  p.  525. 

The  court  erred  in  refusing  to  quash  the  information,  not- 
withstanding the  sufficiency  of  the  affidavit.  Davis  v.  State, 
supra. 

The  judgment  is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 

The  clerk  will  give  the  proper  notice  for  the  return  of  the 
appellant  to  the  sheriff  of  Allen  county. 


mm  ♦ 
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Feigel  v.  The  State. 

Criminal  Court. — Absence  of  Regular  Judge, — AppointmerU  of  /^pedtd  Judge, 
— The  provisions  of  section  1381,  R  S.  1881,  are  applicable  to  criminal 
courts  as  well  as  to  civil  courts ;  and  where  the  regular  judge  of  a  crim- 
inal court  fails  to  appear  during  term  for  a  period  of  three  days,  it  is 
competent  for  the  proper  county  officers  to  elect  a  competent  and  repu- 
table attorney  to  act  and  preside  as  judge  of  such  court  until  the  retam 
of  the  regular  judge. 

Criminal  Law. — IndidmerU. — Surplusage. — Where  an  indictment  contains 
a  sufficient  charge  of  a  public  offence,  mere  surplusage  will  not  vitiate 
such  indictment. 

Same. — Intoxicating  Liquors, — JBhidence, — Instriuiions. — Where  the  evidence 
shows  that  the  defendant,  not  being  licensed  to  retail  intoxicating  liquors, 
sold  the  prosecuting  witness  "  one  drink  "  of  whiskey,  and  there  was  no 
evidence  that  "  one  drink  "  was  less  than  a  quart,  there  was  no  error  in 
refusing  to  instruct  the  jury  that  the  defendant  could  not  be  found  guilty. 
In  such  case  the  court's  instruction  to  the  jury,  that  before  they  could 
convict  they  must  find,  beyond  a  reasonable  doubt,  that  the  quantity 
sold  was  less  than  a  quart,  is  a  correct  statement  of  the  law  applicable 
to  the  evidence. 

From  the  Allen  Criminal  Court. 

8.  3L  Hench,  for  appellant. 

F,  T,  Hord,  Attorney  General,  C.  M.  Dawson,  Prosecuting 
Attorney,  and  W.  B.  Hord,  for  the  State. 
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HowK,  J. — In  the  record  of  this  cause^  under  date  of  the 
28th  day  of  August^  1882^  there  appears  an  appointment  in 
writing,  signed  by  the  judge  of  the  court  below,  in  substance 
as  follows : 

"  I,  Warren  H.  Withers,  Judge  of  the  Criminal  Court  of 
Allen  County,  being  seriously  ill  and  unable  to  attend  and 
hold  said  court,  do  hereby  appoint  the  Hon.  Edward  O^Rourke, 
Judge  of  the  Allen  Circuit  Court,  to  act  as  judge  of  and  hold' 
said  court  for  me  and  in  my  steady  until  further  orders. 

"August  28th,  1882." 

Thereupon  Judge  O'Rourke  appeared  and  presided,  pur* 
suant  to  such  appointment,  as  judge  of  the  court  below ;  and 
the  grand  jury,  theretofore  empanelled  and  sworn,  came  again, 
and,  after  receiving  a  further  charge  from  the  court,  retired  to 
their  room,  in  charge  of  a  sworn  bailiff,  to  deliberate  upon 
such  matters  as  might  lawfully  come  before  them. 

Afterwards  the  record  shows  that,  on  September  6th,  1882, 
Judge  Warren  H.  Withers  being  present  and  presiding,  the 
grand  jury  returned  into  open  court,  among  others,  an  indict- 
ment against  the  appellant,  charging  him  with  an  unlawful 
sale  of  intoxicating  liquor,  in  a  less  quantity  than  a  quart  at 
a  time ;  and,  by  order  of  the  court,  a  bench  warrant  was  issued 
for  appellant's  arrest. 

The  record  contains  anotherappointment  of  Judge  O'Rourke 
by  the  judge  of  the  criminal  court,  to  hold  the  court;  but  it 
does  not  appear  that  anything  was  done  in  this  case  while 
Judge  O^Rourke  was  presiding  under  that  appointment.  It 
is  then  shown  that,  on  the  21st,  22d  and  23d  days  of  Septem- 
ber, 1882,  there  was  no  judge  present  to  hold  the  court,  and 
that,  for  that  cause,  the  court  was  adjourned  from  day  to  day 
until  the  25tb  day  of  September,  1882.  On  that  day.  Judge 
Withers  being  absent  and  unable  to  hold  the  court,  on  account 
of  sickness,  the  clerk  and  sheriff  of  the  court  and  the  auditor 
of  the  county  appointed,  in  writing,  the  Hon.  Edward 
O'Rourke,  judge  of  the  38th  judicial  circuit,  to  hold  the  court 
during  the  absence  and  inability  of  Judge  Withers  to  attend 
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and  hold  the  court.  Under  this  appointment  Judge  O'Rourke 
appeared  and  presided  in  the  court  below  during  the  trial  of 
this  cause. 

On  appellant's  arraignment  and  plea  of  not  guilty,  the  issues 
joined  were  tried  by  a  jury ;  and  a  verdict  was  returned  find- 
ing him  guilty  as  charged^  and  assessing  his  fine  in  the  sum 
of  $20.  Over  his  motion  for  a  new  trial  judgment  was  ren- 
dered on  the  verdict. 

By  several  assignments  of  error,  the  appellant  has  called  in 
question  the  right  and  capacity  of  the  Hon.  Edward  O'Rourke 
to  preside  and  hold  the  Allen  Criminal  Court,  as  judge 
thereof,  under  either  of  his  appointments  as  such  judge.  The 
power  of  Judge  Withers,  the  regular  judge  of  the  court,  to 
appoint  the  judge  of  another  court  to  hold  his  court  during 
his  sickness,  may  well  be  questioned,  as  it  seems  to  us ;  but 
the  question  is  one  which  we  do  not  find  it  necessary  for  us 
to  consider  or  decide  in  this  case,  and,  therefore,  we  do  not 
decide  it.  It  may  be  assumed  from  the  record  of  this  cause, 
that  Judge  Withers  presided  in  the  court  below  when  the 
grand  jury  were  empanelled  and  sworn,  and  when  they  re- 
turned into  open  court  the  indictment  against  the  appellant; 
and  it  does  not  appear  that  any  proceedings  were  had  in  this 
case  before  Judge  O'Rourke  while  he  was  holding  court  under 
his  appointment  from  Judge  Withers.  The  validity  of  that 
appointment,  therefore,  is  not  a  material  question  in  this  case. 

The  record  shows  that  during  the  trial  of  this  cause  Judge 
O'Rourke  was  presiding  in  and  holding  the  court,  under  his 
appointment  as  judge  by  the  clerk,  sheriff  and  auditor  of  the 
oounty.  Were  these  county  oflScers  unauthorized  by  law  to 
make  such  appointment  ?  This  is  the  question  we  are  required 
to  decide.  It  is  manifest,  we  think,  that  in  making  such  ap- 
pointment the  county  officers  were  acting  under  the  provi- 
sions of  section  1381,  R.  S.  1881.  In  this  section  it  was  pro- 
vided as  follows : 

"  If  during  any  session  of  court,  by  reason  of  death,  sick- 
ness, or  other  casualty,  any  judge  shall  be  prevented  from  pre- 
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isiding,  80  that  the  court  will  lapse ;  and  if  at  any  term  of 
court  the  judge  shall  fail  to  attend,  or  during  the  term  shall 
fail  to  appear  for  any  period  of  three  days, — the  sheriff  may 
adjourn  the  court  from  day  to  day.  And  on  failure  to  so  ap- 
pear during  the  term,  the  clerk,  sheriff,  and  auditor  (and  in 
case  of  the  absence  of  either,  either  two,  with  the  recorder  of 
the  county)  may  elect  any  competent  and  reputable  attorney 
to  act  as  judge ;  who,  if  he  accept,  shall  qualify  as  other  judges, 
and  his  appointment,  with  the  reason  therefor,  and  his  oath 
shall  be  spread  on  the  order-book.  And  such  judge,  so  se- 
lected, may  preside  until  the  return  of  the  regular  judge,  or 
in  case  of  death,  until  his  successor  be  named.  And  in  any 
-case  of  vacancy  during  term,  or  if  the  judge  be  required  to 
be  absent  during  term,  such  appointment  may  be  made  until 
a  successor  shall  be  named  by  the  proper  authority.^' 

It  will  readily  be  seen  that  this  section  is  broad  enough  in 
its  provisions  to  cover  the  case  now  under  consideration.  The 
record  of  this  case  shows  that,  during  the  April  session,  1882, 
of  the  court,  the  regular  judge  thereof  was  prevented,  by 
reason  of  sickness,  from  presiding  therein ;  that,  on  account 
of  his  sickness,  the  judge  failed  to  appear  for  the  purpose 
of  holding  court  during  that  term,  for  a  certain  period  of 
three  days;  and  that,  during  that  period  of  three  days, 
the  sheriff  had  adjourned  the  court  from  day  to  day.  It 
was  further  shown  that,  after  such  failure  of  the  judge  to 
appear  during  the  term  for  such  period  of  three  days,  the 
clerk,  sheriff  and  auditor  of  the  county  appointed  Judge 
O'Rourke  to  act  as  judge  of  the  court.  His  appointment  was 
surely  legal  and  valid ;  therefore,  unless  it  can  be  correctly 
said  that  the  section  of  the  statute  is  not  applicable  to  the  ap- 
pointment of  a  judge  of  a  criminal  court.  This  is  the  precise 
point  which  the  appellant's  learned  counsel  has  presented  and 
insisted  upon,  with  much  earnestness,  in  his  elaborate  brief 
of  this  cause.  The  question  is  by  no  means  free  from  diffi- 
culty. The  section  quoted  is  section  261  of  the  act  of  April 
7th,  1881,  entitled  "An  act  concerning  proceedings  in  civil 
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cases/^  It  is  argued  that  it  is  clear  from  the  title  of  the  act,  that 
the  section  of  the  act  can  only  have  reference  to  the  judges 
of  civil  courts,  and  can  not  be  construed  as  providing  for  the 
appointment  of  judges  of  criminal  courts.  This  argument 
seems  to  us  specious  and  unsound.  It  proves  too  much.  It 
means,  if  carried  to  its  logical  result,  that  an  appointed  judge 
of  a  circuit  court  could  only  hold  the  court  for  the  trial  of 
strictly  civil  cases ;  and  this,  certainly,  was  not  the  intention 
of  the  Legislature  in  the  enactment  of  the  section  quoted.  On 
tHe  contrary,  we  think  it  was  the  intention  of  the  law-making 
power  to  provide,  in  this  section,  that  no  court  should  lapse 
by  reason  of  the  absence  of  the  regular  judge,  and  that  the 
appointed  judge  should  have  power  to  hold  the  court  for  the 
trial  of  all  causes,  criminal  as  well  as  civil,  pending  therein. 

In  all  the  counties  of  this  State,  except  Allen  and  Marion, 
the  circuit  court  has  jurisdiction  of  criminal  as  well  as  civil 
cases ;  and  it  is  clear,  we  think,  that  the  appointed  judge  of 
any  such  court  could  hold  the  same  for  the  trial  of  any  cause 
pending  therein.  It  can  not  be  that  the  Legislature  intended 
to  provide  that  appointed  judges  should  have  power  to  hold 
courts  merely  for  the  trial  of  civil  cases,  and  not  of  criminal 
causes.  On  the  contrary,  it  must  be  held  that  the  legislative 
intent  is  shown  in  the  language  of  the  section  quoted,  that  no 
court  should  lapse  by  reason  of  the  non-attendance  or  non- 
appearance of  the  regular  judge  of  the  court.  In  this  respect 
the  provisions  of  the  act  are  broad  enough  to  embrace  all 
courts,  both  criminal  and  civil ;  and  we  are  not  required  to 
limit  the  plain  language  of  the  section  quoted  by  judicial  con- 
struction. Indeed,  we  think  that  public  interests  will  be  sub- 
served by  a  liberal  construction  of  the  section  quoted.  Our 
conclusion  is  that  the  appointment  of  Judge  O'Rourke  by  the 
county  officers,  to  hold  the  court  below,  was  a  valid  and  legal 
appointment,  and  that  the  trial  of  the  appellant  before  him 
as  judge  of  the  court,  under  such  appointment,  was  a  legal 
and  valid  trial. 

The  indictment  was  sufficient.     It  charged  that  the  appel- 
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lant,  not  being  licensed  according  to  the  laws  of  this  State, 
unlawfully  sold  intoxicating  liquor  in  a  less  quantity  than  a 
quart  at  a  time,  to  a  certain  person,  for  a  certain  price.  This 
was  a  sufficient  charge  of  a  public  offence,  the  time  and  place 
having  been  given.  The  indictment  contained  some  surplus- 
age, but  it  is  well  settled  that  mere  surplusage  will  not  vitiate 
that  which  is  otherwise  good.  The  motion  to  quash  the  in- 
dictment was,  we  think,  properly  overruled. 

It  is  insisted  that  the  court  erred  in  refusing  to  instruct  the 
jury,  at  appellant's  request,  "That  the  jury  must  find,  before 
they  can  convict  the  defendant,  that  'one  drink'  of  whiskey 
was  a  less  quantity  than  a  quart ;  and  if  there  is  no  evidence 
to  show  that '  one  drink '  of  whiskey  was  a  less  quantity  than 
a  quart,  the  defendant  could  not  be  found  guilty."  The  court 
refused  this  instruction,  but,  of  its  own  motion,  charged  the 
jufy  that  they  must  find,  beyond  a  reasonable  doubt,  that  the 
quantity  of  intoxicating  liquor  sold  was  lesd  than  a  quart,  be- 
fore they  would  be  authorized  to  convict.  Upon  the  record 
before  us  it  is  clear  that  the  court,  in  refusing  to  instruct  the 
jury  as  appellant  requested,  committed  no  error  available  for 
the  reversal  of  the  judgment.  The  motion  for  a  new  trial  was 
rforrectly  overruled. 

We  have  found  no  error  in  the  record  which  requires  the 
reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 


No.  10,583. 

The  State  v.  Maddox. 

Criminal  Law. — Pleading, — In  charging  malicious  trespass  (B.  S.  1881, 
sec.  1955),  the  acts  charged  need  not  be  alleged  to  have  been  done  "  un- 
lawfully." 

From  the  Blackford  Circuit  Court. 
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F.  T.  Hord,  Attorney  General,  C.  W.  Waikins,  Prosecuting 
Attorney,  and  /.  Noonan,  for  the  State.         \ 

NiBLACK,  J. — This  was  a  criminal  prosecution  commenced 
before  a  justice  of  the  peace  upon  an  affidavit,  the  body  of 
which  was  as  follows : 

"  Sidney  R.  Patterson,  upon  his  oath,  says,  that,  on  or  about 
the  22d  day  of  October,  1881,  in  the  county  of  Blackford,  in 
the  State  of  Indiana,  one  James  J.  Maddox  did  then  and  there 
feloniously  and  maliciously  injure,  tear  down  and  destroy  a 
rail  fence  then  and  there  the  property  of  the  said  Sidney  R. 
Patterson,  to  the  damage  of  said  property  in  the  sum  of  $50." 

The  defejidant  was  tried  and  convicted  before  the  justice. 
He  then  appealed  to  the  circuit  court,  where,  upon  his  mo- 
tion, the  affidavit  was  quashed  and  he  was  discharged. 

The  State  has  appealed  to  this  court,  and  assigned  error 
upon  the  decision  of  the  circuit  court  quashing  the  affidavit. 
We  have  no  brief  from  the  appellee,  and  hence  no  suggestion 
from  him  as  to  any  defect  in  the  affidavit ;  but  counsel  for  the 
State  inform  us  that  the  court  sustained  the  motion  to  quash, 
because  the  affidavit  did  not  state  that  the  alleged  injury  to  the 
fence  was  "  unlawfully,"  as  well  as  malieioiisly,  inflicted. 

The  statute  upon  which  this  prosecution  was  based  is  as 
follows : 

^^  Whoever  maliciously  or  mischievously  injures  or  causes  to 
be  injured  any  property  of  another  or  any  public  property  is 
guilty  of  a  malicious  trespass,  and,  upon  conviction  thereof, 
shall  be  fined  not  more  than  twofold  the  value  of  the  damage 
done,  to  which  may  be  added  imprisonment  in  the  county  jail 
for  not  more  than  twelve  months."     R.  S.  1881,  section  1955. 

Chitty,  in  his  work  on  Criminal  Law,  in  referring  to  the 
class  of  offences  to  which  the  one  charged  in  this  case  belongs, 
says :  "  The  term,  *  unlawfully/  which  is  frequently  used  in 
the  description  of  the  offence,  is  unnecessary,  wherever  the 
crime  existed  at  common  law,  and  is  manifestly  illegal.  So 
it  has  been  adjudged,  that  it  need  not  be  used  in  an  indictment 
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for  a  riot,  because  the  illegality  is  sufficiently  apparent,  with- 
out being  expressly  averred.  But  if  a  statute,  in  describing 
an  offence  which  it  creates,  uses  the  word,  the  indictment 
founded  on  the  act  will  be  bad,  if  it  be  omitted ;  and  it  is,  in 
general,  best  to  insert  it,  especially  as  it  precludes  all  Ugal 
cause  of  excuse  for  the  crime."  1  Chitty  Crim.  Law,  241 ;  1 
Bishop  Crim.  Procedure,  section  503 ;  Moore  Crim.  Law,  sec- 
tion 168;  t^ate  v.  McClure,  4  Blackf  328.  Neither  is  it 
necessary  to  add  the  term  "  unlawfully  "  to  the  description  of 
an  alleged  offence  where  enough  is  shown  to  make  it  mani- 
festly illegal.  3  Chitty  Crim.  Law,  1042 ;  State  v.  Murphy, 
21  Ind.  441. 

As  to  the  affidavit  before  us,  it  may  be  said : 

First.  That  the  statute  creating  the  offence,  charged  by  it, 
does  not  use  the  term  "  unlawfully  "  in  its  description  of  the 
offence  which  it  creates,  and  that,  as  the  statutory  description 
is  quite  complete  without  the  use  of  that  terra,  its  omission 
from  the  affidavit  was  immaterial. 

Secondly.  That  the  language  used  in  describing  the  offence 
made  it  sufficiently  manifest  that  the  injury  charged  was  "  un- 
lawfully "  inflicted. 

It  has  been  several  times  adjudged  by  this  court  that  the 
term  "  feloniously,"  when  used  in  the  connection  in  which  it 
is  found  in  the  affidavit  in  this  case,  is  the  equivalent  of  the 
word  "  unlawfully."  Moore  Crim.  Law,  section  167;  Greer 
v.  SicUe,  50  Ind.  267  (19  Am.  R.  709)  ;  Shinn  v.  State,  68  Ind. 
423 ;  Hays  v.  State,  77  Ind.  450. 

In  our  opinion,  therefore,  the  court  erred  in  quashing  the 
affidavit.  State  v.  Glemnger,  14  Ind.  366 ;  State  v.  Williams, 
21  Ind.  206 ;  Payne  v.  State,  74  Ind.  203. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 
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Plant  et  al.  v.  Edwards. 

Demurrer  to  Evidence.  —  -BYwrftce.  —  Dismisaal.  —  The  general  denial 
and  affirmative  defences  being  pleaded,  the  plaintiff,  after  both  parties 
had  put  in  evidence  and  rested,  demurred  to  the  evidence,  and  the  court 
compelled  the  defendants  to  join  in  the  demurrer.  The  demurrer  was 
overruled,  and  then  the  plaintiff  was  permitted  to  dismiss  his  suit 

Held,  that  the  demurrer  was  wholly  unauthorized. 

Hddf  also,  that  no  judgment  could  properly  be  rendered  upon  it. 

Held,  also,  that  there  was  no  error  in  permitting  the  plaintiff  to  diemiss 
his  cause. 

From  the  Superior  Court  of  Cass  County. 

D.  P.  Baldynriy  D.  D,  Dykeman,  D,  B,  3IcConnell,  R.  Magee 
and  S.  T,  McConnell,  for  appellants. 
D.  C.  Justice^  for  appellee. 

Black,  C. — The  appellee  sued  the  appellants,  with  others 
who  refused  to  join  in  this  appeal. 

The  defendants  answered  by  general  denials,  and  some  of 
them  by  additional  paragraphs  of  special  defence. 

On  the  trial,  after  evidence  had  been  introduced  on  both 
sides,  and  the  parties  respectively  had  rested,  the  plaintiff,  it 
is  said  in  the  record,  demurred  to  the  evidence.  Leave  was 
given  him  to  file  the  demurrer,  and  the  jury  was  discharged, 
the  defendants  objecting.  The  defendants,  having  been  ruled, 
over  their  objection,  to  join  in  the  demurrer,  which  set  forth 
the  evidence  on  both  sides,  did  so. 

The  court  overruled  the  demurrer,  and  the  plaintiff,  hav- 
ing exceptefl  to  this  ruling,  moved  to  dismiss  the  cause. 
Pending  this  motion,  the  defendants  moved  for  judgment  in 
their  favor,  on  the  overruling  of  the  demurrer.  This  motion 
was  overruled,  and  thereupon  the  court  sustained  the  plain- 
tiff's motion,  dismissed  the  cause,  and  rendered  judgment  in 
fevor  of  the  defendants  for  costs.  The  defendants  then  moved 
the  court  to  set  aside  the  judgment  of  dismissal,  and  to  ren- 
der judgment  in  their  favor  on  the  demurrer  to  the  evidence. 
This  motion  was  overruled. 
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The  appellants  present  for  our  decision  the  action  of  the 
court  in  sustaining  the  motion  to  dismiss  the  cause,  and  in 
refusing  to  render  judgment  for  the  defendants  upon  the  de- 
murrer to  the  evidence.  There  is  no  brief  for  the  appellee. 
The  code  of  1852,  sec.  363,  provided,  as  does  sec.  333,  R.  S. 
1881,  that  an  action  may  be  dismissed  without  prejudice,  by 
the  plaintiff,  "before  the  jury  retires;  or,  when  the  trial  is 
by  the  court,  at  any  time  before  the  finding  of  the  court  is 
announced."  After  providing  when  the  action  may  be  dis- 
missed by  the  court,  the  section  concludes :  "  In  all  other 
cases,  upon  the  trial  the  decision  must  be  upon  the  merits." 

The  practice  of  demurring  to  the  evidence  has  not  been 
encouraged  by  the  courts.  The  proceeding  is  hazardous  for 
the  demurrant,  and,  though  it  has  been  allowed  in  this  State, 
it  has  not  been  much  resorted  to  here  or  in  other  jurisdictions, 
which  fact  may  account  to  some  extent  for  the  frequent  mis- 
apprehension by  attorneys  of  the  purpose  of  the  proceeding. 
It  has  no  place  in  our  criminal  practice.  Miller  v.  State,  79 
Ind.  198.  We  need  not  determine,  in  this  case,  what  effect, 
if  any,  upon  the  right  to  demur  in  civil  actions,  results  from 
the  absence  from  the  civil  code  of  1881  of  a  provision  similar 
to  that  of  section  802  of  the  civil  code  of  1852,  by  which  the 
laws  and  usages  of  this  State  relative  to  pleadings  and  prac- 
tice in  civil  actions  and  proceedings  not  inconsistent  with  the 
code  of  1852,  and,  so  far  as  the  same  might  operate  in  aid 
thereof,  or  to  supply  an  omitted  case,  were  continued  in  force. 

It  is  no  part  of  the  object  of  proceedings  upon  demurrer 
to  evidence  "  to  bring  before  the  court  an  investigation  of  the 
facts  in  dispute,  or  to  weigh  the  force  of  testimony  or  the  pre- 
sumptions arising  from  the  evidence.  That  is  the  proper 
province  of  the  jury.  The  true  and  proper  object  of  such  a 
demurrer  is  to  refer  to  the  court  the  law  arising  from  fects. 
It  supposes,  therefore,  the  facts  to  be  already  admitted  and  as- 
certained, and  that  nothing  remains  but  for  the  court  to  apply 
the  law  to  those  facts."  Fowle  v.  Gornmon  Council  of  Alexan- 
ilria,  11  Wheat.  320.     "The  matter  of  fact  being  confessed, 
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the  case  is  ripe  for  judgnieut  in  matter  of  law  upon  the  evi- 
dence, and  may  then  be  properly  withdrawn  from  the  jury  ; 
and  being  entered  on  record  will  remain  for  the  decision  of 
the  judges."  Gibson  v.  IlurUer,  2  H.  Bl.  187,  208.  "The 
court  is  not  by  the  demurrer  substituted  for  the  jury,  whose 
duty  it  is  to  weigh  the  testimony."  Davis  v.  Steiner,  14  Pa. 
St.  275.  "  By  this  proceeding,  the  issue  in  feet,  closed  to  the 
jury,  is  exchanged  for  an  issue  in  law ;  and  on  the  determina- 
tion of  this  latter  issue,  either  way,  judgment  follows,  as  it 
would  have  done,  on  a  verdict  found  for  the  same  party,  on 
the  issue  in  fact."     Gould  PL,  ch.  9,  pt.  2,  section  47. 

The  court  does  not,  in  such  proceedings,  perform  the  func- 
tions of  a  jury.  The  facts  are  admitted,  and  the  court  applies, 
the  l^w  to  them  and  determines  which  party  to  the  issue  should 
succeed  upon  such  fects.  The  decision  upon  the  demurrer  is 
a  decision  upon  the  facts  shown  by  the  evidence,  and,  like 
the  decision  upon  a  demurrer  to  the  complaint,  is  purely  a 
matter  of  law.  It  "  can  not  involve  any  questions  of  feet  on 
the  evidence."  Copeland  v.  New  England  Ins.  Co.,  22  Pick. 
135 ;  Gibson  v.  Hunter,  supra.  "  Indeed,  the  case  made  for  a 
demurrer  to  evidence,  is,  in  many  respects,  like  a  special  ver- 
dict." Story,  J.,  in  Fowle  v.  Common  Council  of  Ale.Tandriay, 
supra.  *"  • 

Instead  of  instructing  the  jury  as  to  the  law,  and  leaving 
the  law  to  be  applied  by  the  jury  to  the  fects  found  by  them 
from  the  evidence,  the  court  discharges  the  jury,  and,  without 
finding  the  facts  from  the  evidence  as  this  is  done  by  a  jury, 
or  by  the  court  when  it  tries  the  cause  acting  as  a  jury,  the 
court  applies  the  law  to  admitted  fects,  all  the  fects  shown  by 
the  evidence  and  all  that  the  evidence  conduces  or  tends  to 
prove  being  taken  by  the  court,  without  weighing  probabili- 
ties, as  being  admitted. 

In  Golden  v.  Knowles,  120  Mass.  336,  it  was  said,  in  speak- 
ing of  a  demurrer  to  evidence :  "One  of  the  effects  of  a  de- 
murrer is,  that  it  admits  all  the  facts  which  the  evidence  of 
the  plaintiff  tends  to  prove ;  another  is,  that  if  the  demurrer 


NOVEMBER  TERM,  1882.  591 

Plant  et  ai.  v,  Edwards. 

is  overruled,  the  plaintiff  is  entitled  to  judgment."  In  Com- 
monwealth V.  Parr,  5  W.  &  S.  345,  where  the  Commonwealth 
had  joined  in  the  defendant's  demurrer  to  the  evidence,  and 
judgment  upon  the  demurrer  had  been  rendered  for  the  de- 
fendant, the  appellate  court,  in  reversing  the  judgment,  itself 
rendered  judgment  against  the  defendant  and  remitted  the 
record  to  the  court  below  that  it  might  pass  sentence  on  him. 
So,  in  Davis  v.  Steiner,  supra,  the  appellate  court,  in  revers- 
ing  the  judgment  of  the  court  below,  which  was  in  favor  of 
the  defendant  on  his  demurrer  to  the  evidence,  gave  judgment 
for  the  plaintiff.  In  Griggs  v.  Seeley,  8  Ind.  264,  in  reversing 
a  judgment  which  had  been  rendered  in  favor  of  the  defend- 
ant, who  had  demurred  to  the  evidence,  this  court  remanded 
the  cause,  with  instructions  to  enter  judgment  for  the  plaintiff. 
In  Fouchy.  Wilson,  60  Ind.  64  (28  Am.  R.  651),  the  defend- 
ant's demurrer  to  the  evidence  had  been  sustained,  and  this 
court  instructed  the  court  below  to  overrule  the  demurrer  to 
the  evidence,  and  to  render  judgment  thereon  in  favor  of 
plaintiffs.     See,  also,  Louthain  v.  Fitzer,  78  Ind.  449. 

It  would  seem  to  follow  from  all  the  foregoing  authorities, 
that  where  a  demurrer  to  evidence  has  been  properly  tendered, 
in  a  case  where  it  might  properly  be  allowed,  and  it  has  been 
decided  agahst  the  demurrant,  the  issue  has  been  determined 
against  him  on  its  merits,  and  he  should  not  afterward  be 
permitted  to  dismiss  the  cause. 

In  the  case  now  to  be  decided,  each  party  introduced  oral 
and  written  evidence.  The  record  sets  out  all  the  evidence 
in  the  form  of  a  bill  of  exceptions  signed  by  the  judge.  The 
following  addition  thereto  is  signed  by  plaintiff's  attorney : 

"And  this  being  all  the  evidence  given  in  the  cause,  the 
plaintiff  says  that  the  evidence  of  the  defendants  is  not  suffi- 
cient to  maintain  their  defence  to  the  plaintiff's  cause  of  ac- 
tion, and,  therefore,  he  demurs  thereto  and  prays  that  the 
defendants  may  be  required  to  join  in  this  demurrer;  and  he 
admits  the  written  evidence  and  all  the  facts  proven  by  the 
witnesses  hereinbefore  set  out,  and  any  inference  and  conclu- 
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sion  the  jury  might  rightfully  and  reasonably  draw  therefrom^ 
and  he  prays  judgment." 

Upon  demurrer  to  evidence,  the  demurrant  can  not  make 
admissions  in  his  own  favor  and  thereby  have  them  influence 
the  determination  of  a  dispute  as  to  &cts.  Facts  fiivorable 
to  the  demurrant  can  not  thus  be  put  in  the  balance  against  &cts 
fevorable  to  his  adversary.  The  demurring  party  can  not  by 
his  demurrer  '^  cause  his  own  evidence  to  be  taken  for  true, 
and  the  court  can  not,  without  usurping  the  province  of  the 
jury,  decide  upon  its  truth."  Woodgaie^s  Adm'x  v.  Threlkeld, 
3  Bibb,  527.  And  if  he  wishes  to  set  up  any  facts  in  his  fiivor 
he  must  resort  to  the  jury  to  have  them  established.  Chpe- 
land  V.  Neio  Eiig.  Ins.  Co.y  supra.  His  evidence  can  not  be 
considered.  Fritz  v.  Clark,  80  Ind.  591,  and  authorities 
cited ;  Davis  v.  Steiner,  supra  ;  Jones  v.  Ireland,  4  Iowa,  63 ; 
Gould  PI.,  ch.  9,  pt.  2,  sec.  53 ;  Willcuts  v.  Northwestern  Hut, 
Life  Ins.  Go.,  81  Ind.  300;  Ruffy.  Ruff,  ante,  p.  431. 

In  Gibson  v.  Hunter,  supra,  the  defendants  demurred  to  the 
evidence,  and  the  plaintiff  joined.  Judgment  upon  the  de- 
murrer was  rendered  in  favor  of  the  plaintiff.  Upon  writ  of 
error  it  was  held  that,  without  the  distinct  admission  by  the 
defendants  upon  the  record  of  every  fact  and  every  conclusion 
which  the  evidence  given  by  th^  plaintiff  conduced  to  prove, 
it  was  not  competent  for  the  defendants  to  insist  upon  the 
discharge  of  the  jury  from  giving  a  verdict,  and  to  oblige  the 
plaintiff  to  join  in  the  demurrer,  and  that  no  judgment  could 
be  given  upon  such  a  demurrer.  It  was  said  that  there  could  be 
no  manner  of  certainty  in  the  state  of  facts  upon  which  any 
judgment  could  be  founded.  Therefore,  a  venire  de  novo  was 
awarded.  In  Fowle  v.  Common  Council  of  Alexandria,  supra, 
at  the  trial  upon  the  general  issue,  both  parties  introduced  evi- 
dence. The  defendants  demurred  to  the  evidence,  and  the 
record  contained  the  whole  evidence.  The  judgment  on  the 
demurrer  was  in  favor  of  the  defendants.  In  reversing  this 
judgment  it  was  said  by  Story,  J. :  "  When  the  demurrer  was 
so  framed  as  to  let  in  the  defendant's  evidence^  and  thus  to  rebut 
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what  the  other  side  aimed  to  establish,  and  to  overthrow  the 
presumptions  arising  therefrom,  by  counter  presumptions,  it 
was  the  duty  of  the  circuit  court  to  overrule  the  demurrer,  as 
incorrect,  and  untenable  in  principle.  The  question  referred 
by  it  to  the  court,  was  not  a  question  of  law,  but  of  &ct.  *  * 
Under  such  a  predicament,  the  settled  practice  is,  to  award  a 
new  trial,  upon  the  ground  that  the  issue  between  the  parties, 
in  effect,  has  not  been  tried."  And  a  venire  de  novo  was 
awarded.  -The  words  "to  overrule"  are  used  by  the  learned 
judge  in  the  sense  of  to  annul,  to  set  aside. 

In  Jones  v.  Ireland,  »upra,  where  the  defendant,  by  demurrer 
to  evidence,  sought  to  withdraw  a  question  from  the  jury 
which  was  proper  to  be  decided  by  the  jury,  and  to  submit 
the  decision  thereof  to  the  court,  making  a  case  where  the 
plaintiff  could  not  have  been  required  to  join  in  the  demurrer, 
the  presumption  in  his  favor  to  be  drawn  from  the  evidence 
not  being  admitted  by  the  defendant,  the  appellate  court,  in 
reversing  the  judgment,  which  was  in  favor  of  the  defendant, 
said  that  where  the  plaintiff  is  not  bound  to  join  in  the  de- 
murrer, if  he  does  so,  the  court  can  pronounce  no  judgment 
upon  the  demurrer;  and  the  judgment  was  set  aside,  and  a 
venire  de  novo  was  awarded. 

No  joinder  in  demurrer  can  be  required  while  there  is  any 
matter  of  fact  in  controversy  between  the  parties.  4  Phillipps 
Ev.  784,  and  authorities  cited. 

The  plaintiff,  appellee,  sought  to  withdraw  from  the  jury, 
and  to  refer  to  the  court,  the  determination  of  what  was  within 
the  jury's  province.  There  was  still  a  controversy  of  fact. 
His  admission  included  his  own  evidence,  as  well  as  that  of 
his  adversary.  The  burden  of  proof  was  upon  the  demurrant, 
and,  in  the  absence  of  his  own  evidence,  no  evidence  was  needed 
for  the  determination  against  him  of  the  issue  of  fact.  With- 
out evidence  in  support  of  the  plaintiff's  cause  of  action,  there 
was  nothing  to  defend  against.  In  such  a  case  the  court  is 
inevitably  bound  not  to  decide  in  favor  of  the  plaintiff,  and 
Vol.  85.-38 
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there  is  no  opportunity  for  the  determination  of  the  merits 
of  the  issue. 

The  demurrer  was  wholly  irregular  and  incorrect,  and  un- 
tenable in  principle,  a  thing  without  reason  or  authority  in 
its  iavor. 

It  was  error  to  require  the  defendants  to  join  in  the  de- 
murrer, but  they  have  not  presented  that  error  in  this  court. 
No  judgment  could  rightfully  be  rendered  upon  such  a  de- 
murrer. We  will  presume  that  this  was  the  view  taken  by 
the  court  below. 

After  the  demurrer  had  been  overruled,  the  merits  of  the 
issue  remained  untried  and  undecided,  and  no  final  judgment 
could  properly  be  rendered.  Under  such  circumstances  it 
was  not  error  to  permit  the  plaintiff  to  dismiss  the  cause. 

The  judgment  should  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  and  it  hereby  is  affirmed,  at  the  costs 
of  appellants. 

Petition  for  a  rehearing  overruled. 


No.  9604. 

Candy,  Executor,  v.  Coppock. 

Decedents'  Estates. — Claims, — Statute  cf  LimUations, — ISvetiee.'-'Phading, 
— Act  (^February  4th,  1881, — Under  the  provisions  of  the  act  of  Febraaiy 
4th,  1881  (Acts  1881,  p.  20),  until  September  19th,  1881,  the  statute  of 
limitations  must  have  been  pleaded  to  a  claim  against  a  decedent's 
estate,  as  in  a  civil  action. 

Married  Woman. — Ocmtriui  for  Services. — An  agreement  by  a  married  wo- 
man to  pay  an  attendant  for  services  is  void,  and  can  not  be  enforced, 
although  it  was  acknowledged  by  her  after  the  death  of  her  husband. 
An  acknowledgment  of  an  agreement  does  not  constitute  a  promise  to  pay. 

From  the  Grant  Circuit  Court. 

J.  It.  GusteTy  for  appellant. 

A.  Steele  and  O.  W.  Gibson,  for  appellee. 
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Franklin,  C. — Appellee  filed  a  claim  in  the  Grant  Crr- 
cuit  Court  against  appellant,  as  executor  of  the  estate  of 
Nancy  Russell,  deceased.     Appellant  answered  by  a  denial 
only.     Verdict  for  appellee,  with  answers  to  interrogatories. 
Motion  for  a  new  trial  overruled,  and  motion  for  judgment 
for  appellant  on  answers  to  interrogatories  overruled,  and 
judgment  rendered  on  the  verdict.     The  errors  assigned  are 
the  overruling  of  the  motions  for  a  new  trial  and  for  judgr 
ment  on  the  answers  to  the  interrogatories.     The  reasons. for:- 
a  new  trial  are,  that  the  damages  are  excessive,  and  the  ver- 
dict is  not  sustained  by  sufficient  evidence.     The  claim  is  for 
services  from  1854  to  November  8th,  1879,  and  a  few  items 
of  personal  property,  amounting  in  all  to  $1,347 ;  the  verdict 
was  for  If  1,000.     The  evidence  shows  that  appellee>  when  she 
was  a  girl  about  sixteen  years  old,  went  to  live  with  said  Nancy 
Russell,  who  was  then  married,  and  continued  to  live  with  her 
the  most  of  the  time  until  appellee  married,  in  1872,  and  after 
that  time  continued  occasionally  to  work  for  her;   that  her 
services  before  she  was  married  were  worth  from  $1  to  $1.50 
per  week,  and  that  after  she  was  married,  in  time  of  deceased's 
sickness,  were  worth  from  half  a  dollar  to  $5  per  day ;  that 
while  deceased  was  sick,  upon  two  or  three  occasions,  third 
parties,  under  the  direction  of  deceased,  had  taken  of  her  money 
and  paid  appellee  half  a  dollar  or  more  for  work  that  she  had  * 
then  done.     Deceased's  husband  died  in  the  spring  of  1872, . 
and  appellee  married  in  the  iall  of  1872.     Deceased  died  in 
November,  1879.    Deceased,  while  married,  had  agreed  to  pay 
appellee  for  her  services,  and,  after  the  death  of  her  husband, . 
had  admitted  that  she  owed  appellee,  and  said  she  would  not  • 
pay  her  while  appellee's  husband  remained  as  he  was;  but,. 
aft;er  the  death  of  deceased's  husband,  deceased  had  promised 
appellee  that  she  should  be  well  paid  for  her  services  in  there- 
after waiting  on  deceased  while  sick.    The  jury,  in  answer  to 
interrogatories,  stated  that  the  services  were  worth  $1,000; 
that  a  part  of  said  services,  amounting  to  $426  worth,  were 
rendered  within  six  years  prior  to  the  filing  of  the  claim ;  that 
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deceased  was  a  married  woman  when  the  agreement  for  the 
payment  of  the  other  services  was  made^  but  the  agreement 
was  acknowledged  by  her  after  the  death  of  her  husband. 
Under  these  answers  it  is  insisted  by  appellant  that  appellee 
could  not  recover  for  the  services  rendered  in  the  lifetime  of 
the  husband^  and  if  entitled  to  recover  anything,  could  only 
recover  for  such  services  as  were  rendered  within  six  years 
prior  to  the  filing  of  the  claim ;  and  that  the  motion  for  judg- 
ment for  appellant  on  the  answers  to  the  interrogatories,  not- 
withstanding the  general  verdict,  ought  to  have  been  sustained. 
This  cause  was  tried  on  the  3d  day  of  May,  1881,  and  judg^ 
ment  rendered  therein  on  the  10th  day  of  May,  1881.  As  to 
whether  the  appellant  can  avail  himself  of  the  statute  of  lim- 
itations without  pleading  it,  depends  upon  the  statute  in  force 
and  applicable  at  the  time  of  the  trial.  In  the  trials  of  claims 
against  estates  prior  to  February  4th,  1881,  it  has  been  re- 
peatedly held  by  this  court,  that,  under  the  evidence,  the  stat- 
ute of  limitations  may  be  enforced  without  specially  pleading 
it.  Nibldck  V.  Goodman^  67  Ind.  174  (see  opinion  on  petition 
for  a  rehearing)  ;  Parker  v.  Siple,  76  Ind.  346.  The  same  re- 
sult will  follow  in  trials  of  like  claims  had  after  September 
19th,  1881,  the  time  when  the  revision  of  1881  went  into  force ; 
but  between  the  4th  day  of  February,  1881,  and  the  19th  day 
of  September,  1881,  there  was  a  statute  in  force,  entitled  ''An 
act  concerning  the  allowance  of  claims  against  decedents'  es- 
tates," approved  February  4th,  1881,  which  provided,  that  if 
the  claim  against  the  decedent's  estate  was  not  admitted  as 
therein  provided  for,  "  the  same  shall  be  transferred  to  the 
issue  docket  of  such  court,  and  shall  stand  for  trial  at  the  next 
term  thereof,  as  other  civil  actions  pending  therein."  Acts 
1881,  p.  20.  There  has  been  a  judicial  construction  placed 
upon  this  statute  by  this  court,  by  which  it  has  been  held 'that 
it  regulates  and  controls  the  manner  or  mode  of  the  trial,  and 
not  merely  the  time  when  the  claim  shall  stand  for  trial ;  and 
that  in  such  cases  special  defences  must  be  pleaded  the  same 
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as  in  other  civil  suits  pending.  Jennings  v.  ATcFadden, 
80  Ind.  531.  Therefore,  the  question  of  the  statute  of  limita- 
tions can  not  be  considered  in  this  case.  The  agreement  made 
with  decedent  while  she  was  a  married  woman  was  void,  and 
can  not  be  enforced.  The  question  as  to  whether  a  promise^ 
made  by  a  fenie  sole  to  pay  a  debt  created  while  she  was  a 
feme  covert,  is  supported  by  a  sufficient  moral  obligation  to 
make  the  promise  binding,  it  is  unnecessary  to  decide,  and  we 
do  not  decide  it  in  this  case,  for  the  reason  that  the  evidence 
does  not  show  that  any  such  promise  was  made.  An  acknowl* 
edgment  of  an  agreement  does  not  constitute  a  promise  to  pay* 

The  answers  to  the  interrogatories  show  that  there  was  due 
the  appellee  for  services  rendered  within  six  years  prior  to 
the  filing  of  the  claim,  the  sum  of  $426.  These  services  were 
rendered  for  the  deceased  after  she  became  a  feme  sole,  and 
under  a  promise  then  made  to  pay  for  the  same,  which  cre- 
ated a  liability  against  her  estate,  and  there  was  no  error  io 
overruling  the  motion  for  judgment  in  favor  of  appellant  upon 
the  answers  to  the  interrogatories.  The  answers  clearly  show 
that  appellee  was  entitled  to  recover  the  said  sum  of  $426  ; 
and  the  evidence  as  clearly  shows  that  the  greater  part  of  the 
•  $1,000,  returned  by  the  jury  in  favor  of  appellee,  was  for  ser- 
vices rendered  while  deceased  was  a  married  woman ;  and  to 
tliat  extent  we  think  the  damages  are  excessive,  and  that,  un- 
less such  excess  be  remitted,  a  new  trial  ought  to  be  granted.. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  if  a  remittitur  for  $574  of  the  judgment  of  the 
court  below  be  filed  in  this  court  within  sixty  days,  the  bal- 
ance of  the  judgment  be  and  it  is  in  all  things  affirmed,  at 
appellee's  costs;  otherwise  that  it  be  and  is  in  all  things  re- 
versed, and  that  the  cause  be  remanded,  with  instructions  to 
grant  a  new  trial,  and  for  further  proceedings. 
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No.  10,101. 

Oliver  v.  Gorham. 

Pleading. — Complaitit.'-Coinmon  Count.—AccounL—A  complaint  upon  an  ac- 
count, in  the  general  form  of  the  common  count  formerly  in  use,  if  accom- 
panied by  a  proper  bill  of  particulars,  is  good  on  demurrer,  under  the  code. 

From  the  Lagrange  Circuit  Court. 

W,  a  Glasgow,  J.  8.  Drake,  F.  D.  MerriU  and  0.  S.  BaOou, 
for  appellant. 
A,  A.  Ghapin,  for  appellee. 

NiBLACK^  J. — Action  by  Emma  Gorham  and  her  husband^ 
Lewis  Gorham,  against  Robert  J.  Oliver,  upon  an  account. 
The  complaint  was  in  two  paragraphs,  but  as  the  second  para- 
.graph  was  withdrawn  before  the  cause  was  given  to  the  jury, 
no  question  is  presented  upon  it  in  this  court. 

The  first  paragraph  averred  that  the  plaintiffs  were  married 
to  each  other ;  "  that  the  said  Robert  J.  Oliver  became  indebted 
to  the  said  Emma  Gorham  while  she  was  yet  Emma  Evans,  for 
work  and  labor  done  for  him,  for  care  and  attention  bestowed 
upon  his  minor  child  Mattie,  and  upon  his  wife,  Catharine 
Oliver,  during  their  last  sickness,  and  for  which  the  defendant 
agreed  to  pay  a  reasonable  compensation,  for  money  loaned,  paid 
out  and  expended  for  him  and  his  minor  child  Mattie,  all  at 
his  special  instance  and  request,  and  as  appears  more  fully  by  a 
bill  of  particulars  filed  herewith  and  made  a  part  of  this  com- 
plaint, marked  '  Exhibit  A';  that  said  indebtedness  is  now 
•due  and  unpaid.  Wherefore  the  plaintifls  ask  judgment  for 
$336,  the  amount  of  said  claim,  and  for  all  other  proper  relief." 

A  bill  of  particulars,  amounting  to  $336  in  the  aggregate, 
was  filed  with  and  accompanied  this  paragraph.  A  demurrer 
to  this  first  paragraph  being  first  overruled,  the  action  as  to 
the  husband,  Lewis  Gorham,  was  dismissed,  and  afterwards 
♦continued  in  the  name  of  the  wife,  Emma  Gorham,  alone. 
Lssucs  being  joined,  a  jury  returned  a  verdict  for  the  plain- 
tiff, assessing  her  (J^mages  at  the  sum  of  $100,  and  judgment 
was  rendered  accordingly. 
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The  first  complaint  made  here  of  the  proceedings  below  is 
that  the  court  erred  in  overruling  the  demurrer  to  the  first 
paragraph  of  the  complaint  set  out  as  above. 

The  objection  urged  to  the  paragraph  is  that  the  contract 
under  which  th^  alleged  services  were  rendered  was  not  set 
out  and  described  with  sufficient  certainty,  and  that  it  was 
defective  in  not  averring  by  whom  the  work  and  labor  was 
performed,  and  the  money  was  loaned,  paid  out  and  expended. 
The  appellee  might  very  properly  have  been  required  to 
make  the  paragraph  more  certain  and  specific  in  some  respects, 
but  the  bill  of  particulars  supplied  some  of  the  omissions  com- 
plained of,  and,  considering  the  paragraph  in  the  nature  of  a 
common  count  in  assumpsit,  aided  as  it  was  by  the  bill  of 
particulars  filed  with  it,  we  think  it  was  sufficient  upon  de- 
murrer.    2  Chitty  Pleading,  33. 

Other  questions  are  suggested  by  counsel,  but  they  are  nei- 
ther presented  nor  argued  in  such  a  way  as  to  require  us  to 
consider  them,  only  a  preliminary  or  supersedeas  brief  having 
been  filed  on  behalf  of  the  appellant. 

The  judgment  is  affirmed,  with  costs  and  ten  per  cent, 
damages. 

No.  9927. 

Somers  v.  Somers  et  al. 

Evidence;— Bijorsay. — TUle  to  Personal  Property » — In  an  action  by  A.  against 
B.  to  trj  the  title  to  property  levied  upon  as  the  property  of  C,  to  satisfy 
a  judgment  recovered  against  C.  by  B.,  it  is  error  to  allow  B^  to  prove 
that  C.|  who  was  not  a  party  to  the  suit,  claimed  the  property,  as  such 
statement,  in  the  absence  of  A.,  was  mere  hearsay. 

From  the  Marshall  Circuit  Court. 

W,  B,  HesSf  for  appellant. 

M,  A.  0.  Packard  and  0,  M.  Packard,  for  appellees. 

Best,  C. — Isaac  Somers  recovered  a  judgment  against  one 
Joshua  Somers  before  a  justice  of  the  peace,  and  caused  execu- 
tion to  issue  thereon,  with  which  Enoch  F.  Powers,  constable, 
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levied  upon  certain  personal  property  as  the  goods  of  Joshua 
Somers.  The  appellant  claimed  the  property,  and  brought 
this  action  before  said  justice  to  try  the  title  to  such  property. 
The  cause  was  tried  before  the  justice,  appealed  to  the  circuit 
court,  there  tried,  a  finding  made,  and,  over  a  motion  for  a 
new  trial,  judgment  was  rendered  for  the  appellees. 

The  appellant  assigns  as  error  the  order  of  the  court  in 
overruling  the  motion  for  a  new  trial.  Among  the  reasons 
embraced  in  the  motion  for  a  new  trial,  it  was  insisted  that 
the  court  erred  in  allowing  the  appellees  to  prove  that  Joshua 
Somers  claimed  to  be  the  owner  of  the  property. 

Joshua  Somers  had  owned  the  property,  but  the  appellant 
claimed  that  she  purchased  it  of  him  in  February,  1879,  more 
than  a  year  before  the  rendition  of  the  judgment,  and  offered 
testimony  tending  to  establish  this  fact.  The  appellees  then 
called  a  witness  who,  over  the  objection  of  appellant,  was  per- 
mitted to  state  that  Joshua  Somers  "  claimed  "  the  property 
until  about  the  time  the  cause  was  tried  before  the  justice. 
This  was  error.  Joshua  Somers  was  not  a  party  to  the  action, 
and  his  statements  were  not  admissible  in  evidence  against  the 
appellant.  They  were  not  made  in  the  appellant's  presence, 
and  were  mere  hearsay.  Meyer  v.  Bell,  65  Ind.  83;  Kennedy 
V.  Divine,  77  Ind.  490. 

This  claim  was  not  a  statement  in  disparagement  of  his 
title,  and,- therefore,  was  not  admissible  on  that  ground.  In 
addition  to  this,  the  statement  itself  was  not  given,  but  merely 
the  substance  of  what  was  said.  This  was  wrong,  and  as  we 
can  not  say  that  this  testimony  did  not  injure  the  appellant, 
its  admission  must  reverse  the  case.     . 

This  conclusion  renders  it  unnecessary  to  determine  whether 
the  finding  was  supported  by  the  evidence,  and  upon  that 
question  we  express  no  opinion.  ^ 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
reversed,  at  the  appellees'  costs,  with  instructions  to  grant  a 
new  trial. 
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No.  10,483. 

Peacher  v.  The  State. 

Supreme  Court. — Qnminal  Law.—EMenee. — ^The  Supreme  Court  will  re- 
verse a  judgment  of  conviction  in  a  criminal  case  when  the  evidence  in 
the  record  is  totally  insufficient  to  support  it 

From  the  Orange  Circuit  Court. 

T.  B.  BusJdrky  for  appellant. 

P.  r.  Hord,  Attorney  General,  and  H.  G,  Duncan,  Prose- 
cuting Attorney,  for  the  State. 

Woods,  C.  J. — The  appellant  was  convicted  upon  an  in- 
dictment for  open  and  notorious  fornication,  under  section  21 
of  the  act  defining  misdemeanors.  2  R.  S.  1876,  p.  466.  We 
find  the  evidence  in  the  record  totally  insufficient  to  support 
the  conviction. 

Judgment  reversed,  and  cause  remanded  with  instructions 
to  grant  a  new  trial. 


No.  9540. 

VoLTz  V.  Rawles  et  al. 

From  the  Fountain  Circuit  Court. 

J.  B.  Martin  and  J,  W.  Cogeiwr^  for  appelli^pt. 
X.  Ndfehevj  for  appellees. 

HowK,  J. — By  a  written  agreement  filed,  '^  it  is  conceded  and  admitted 
by  the  appellant  and  the  appelleed  that  the  only  question  involved  in  this 
cause  is  identical  with  the  question  involved  in  VoUzy.  RawUs"  antit^  p.  198. 

Upon  the  authority  of  the  case  cited,  this  cause  must  be  decided  as  that 
was  decided. 

The  judgment  is  affirmed,  with  costs. 


From  the  Marshall  Circuit  Court. 


No.  8276. 

Schlarb  et  al.  t?.  Simons. 


W,  B,  Hess  and  J.  S,  Frazer^  for  appellants. 
A,  C.  Gapron  and  C,  jRtcAarcbon,  for  appellee. 

Elliott,  J. — This  case  is  affirmed,  upon  the  authority  of  Lovdyy,  Speisa* 
hoffeVf  anUj  p.  454. 
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No.  10,051. 

La  Caisse  Generale  des  Assurances  Agriooles  et  des 
Assurances  Contre  L'Incendie  et  al.  v.  Carpenter. 

From  the  Vigo  Circuit  Court. 
C  P.  Jacobs  and  C.  S.  SprUz^  for  appellants. 

O,  A.  Knight,  C.  H.  KniglUy  S.  M.  McGregor,  I.  N.  Qmpion,  C.  F.  McNtUt  and 
J,  O.  McNtUtf  for  appellee. 

BiCKNELL,  C.  C. — The  decisive  question  in  this  case  is  the  same  as  in 
Traders  Ins,  Co.  v.  OarpenUr,  ante,  p.  350.  Here,  as  in  that  case,  the  appeal 
was  taken  after  the  appellant  haa  prosecuted  tO' final  iudement  a  bill  of 
review  in  the  circuit  court,  for  error  of  law  appearing  in  the  record  of  the 
original  judgment.  Thereby  this  appeal  was  barred.  It  ought  to  be  dis- 
missed, for  tlie  reasons  stated  in  the  preceding  case. 

Peb  Curiam. — It  is  therefore  ordered  that  the  appeal  herein  be  and  the 
same  is  hereby  dismissed,  at  the  costs  of  the  appellants. 


No.  10,482. 

Peacher  V.  The  State. 

From  the  Orange  Circuit  Court. 

T.  B,  Buskirk,  for  appellant. 

F.  T.  Hord,  Attorney  (General,  and  H.  G.  Duncan,  Prosecuting  Attorney, 

for  the  State. 

ZoLLAJts,  J. — Appellant  was  convicted  upon  an  indictment  charging  him 
with  living  in  open  and  notorious  fornication.  The  evidence  is  the  same 
as  in  Peacher  v.  State,  ante,  p.  601 .  Upon  the  authority  of  that  case,  the  judg- 
ment is  reversed,  with  instructions  to  the  court  below  to  grant  a  new  trjal. 


.  No.  10,556. 

Berndt  V.  Reitz  et  al. 

From  the  Vanderburgh  Circuit  Court. 

C  A,  DeBrvler  and  E.  B,  Hatfield,  for  appellant 

C.  Denby  and  D.  B.  Kumler,  for  appellees. 

HowK,  J. — In  this  case  the  only  error  assigned  by  the  appellant,  the  de- 
fendant below,  is  the  decision  of  the  court  in  overruling  his  motion  for  a 
new  trial.  The  only  causes  assigned  for  such  new  trial  were,  that  the  find- 
ing of  the  court  was  contrary  to  and  not  sustained  by  the  evidence,  and 
that  it  was  contrary  to  law.  Manifestly,  therefore,  the  only  question  for 
the  decision  of  this  court  is  this :  Is  there  legal  evidence  in  the  record  tend- 
ing to  sustain  the  finding  of  the  trial  court  on  every  material  point?  This 
question  must  be  answered  in  the  affirmative.  The  finding^is  sustained  by 
an  abundance  of  such  evidence,  and  there  is  none,  we  think,  to  the  con- 
trary. In  such  a  case  this  court  will  not  disturb  the  finding  of  the  trial 
court.  Fort  Wayne,  etc.,  B,  B.  Co,  v.  Husselman,  65  Ind.  73;  Stockwell  v. 
Thomas,  76  Ind.  506;   WaVcer  v.  Beggs,  82  Ind.  45. 

The  motion  for  a  new  trial  was  correctly  overruled. 

The  judgment  is  affirmed,  with  costs  and  ten  per  centum  damages. 
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ABATEMENT. 

See  Practice,  18. 

ACCEPTANCE. 
8ee  Bill  of  Exchange;  Husband  and  Wife,  6;  Redemption,  2. 

ACCOUNT. 
See  Pleading,  21 ;  Practice,  1. 

ACCOUNTING. 
See  Partnership,  1  to  4;  Principal  and  Surety,  1. 

ACTION  TO  QUIET  TITLE. 
See  Quieting  Title;  Taxes,  2,  3. 

ADMINISTRATOR. 
See  Decedents'  Estates;  Mortgage,  1. 

ADVANCEMENT. 
See  Husband  and  Wife,  5. 

AFFIDAVIT. 
See  Criminal  Law,  3,  31  to  33, 36,  37,  39,  42,  43;  Supreme  Court,  27. 

AFFIDAVIT  AND  INFORMATION. 
See  Criminal  Law,  31  to  33,  36,  37,  39,  42,  43. 

ACiENT. 

See  Insurance;  Mechanic's  Lien ;  Principal  and  Surety,  1;  Promis- 
sory Note,  6  to  7 ;  Town,  4. 

AGISTER. 
See  Contract,  13. 

AGREED  STATEMENT  OF  FACTS. 
See  Assignment  of  Error,  3,  5. 

AGREEMENT. 

See  Chattel  Mortgage,  2;  Contract;  Deed;  Fraudulent  Convey- 
ance, 2,  3;  Marriage  Contract;  Married  Woman;  Parent  and 
Child;  Promissory  Note,  8,  14;  Redemption,  2;  Replevin,  3; 
Supreme  Court,  13. 

AMENDMENT. 

See  Conversion,  2 ;  Criminal  Law,  32,  43. 

AMOUNT  IN  CONTROVERSY. 

See  Supreme  Court,  26. 
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APPEAL. 

See  Appeal  Bond;  County  Commissioners;  Courts,  1;  Criminal  Law. 
12;  Practice,  13;  Supreme  Court,  6,  13,  21,  22. 

APPEAL  BOND. 

See  Supreme  Court,  13. 

SupenedeoA. — Bondf  Effect  of. —  Pleading. — Coals. —  Measure  of  Damages. — H. 
recovered  a  personal  judgment  against  J.  R.  and  D.  B.  for  $631.76,  and 
costs,  and  a  foreclosure  of  a  chattel  mortgage  against  them  and  J.  H., 
with  a  decree  for  the  sale  of  the  property  to  make  the  debt  and  costs. 
J.  H.  appealed  to  the  Supreme  Court,  and,  having  given  a  proper 
bond,  obtained  a  supersedeas.  The  judgment  and  decree  were  amrmed 
after  the  lapse  of  two  years,  but  meantime,  the  value  of  the  mortgaged 
property  had  deteriorated  by  use  and  abuse,  from  $1,000  to  little  or 
nothing,  so  that,  on  final  sale  by  the  sheriff  upon  the  decree,  it  yielded 
only  $265,  so  that,  deducting  also  some  payments,  there  remained  of  the 
judgment  unsatisfied  the  sum  of  $302.05 ;  J.  B.  and  D.  B.  having  been 
at  ail  times  insolvent.    Suit  on  the  appeal  bond. 

Held,  that  a  complaint  alleging  these  facts  was  good  on  demurrer. 

Held,  also,  that  the  supersedeas  having  restrained  all  proceedings  on  the 
personal  judgment,  as  well  as  the  decree  for  sale,  there  was  a  liability 
on  the  bond  for  whatever  injury  was  liable  to  result  to  the  plaintiff 
from  the  appeal,  and  not  merely  for  costs ;  but  what  woula  be  the 
measure  of  aamages  upon  a  complaint  so  meager  in  its  averments  is 
not  decided. 

Held,  also,  that  an  appeal  bond  need  not  be  signed  by  all  the  judgment 
defendants.  Hinkle  v.  Iiolm&i,  MJo 

ARGUMENT  OF  COUNSEL. 

See  Practice,  1,  3  to  6. 

ASSAULT  AND  BATTERY. 

1.  Qml  Action. — Defence. — Coniribviory  Negligence, — Evidence. — In  a  civil 
action  for  the  recovery  of  damages  for  an  assault  and  battery,  the 
doctrine  of  contributory  negligence  has  no  application,  and  no  defence 
can  be  predicated  thereon ;  and  the  exclusion  of  evidence,  tending  to 
show  that  the  plaintiff's  negligence  contributed  to  his  injuries  or 
damages,  is  not  erroneous.  Whitehead  v.  Malhaway,  85 

2.  Same, — Damages. — Where,  in  such  action,  it  is  shown  that  the  plaintiff 
had  received  serious  injury,  $150  can  not  be  regarded  as  excessive 
damages.  /6. 

ASSIGNMENT  LAW. 

See  Husband  and  Wife,  7. 

ASSIGNMENT  OF  ERROR. 
See  Criminal  Law,  29 ;  Supreme  Court,  6,  10. 

1.  Supreme  Ckmrt. — Errors  of  law  occurring  at  the  trial,  such  as  admitting 
or  excluding  evidence,  and  giving,  modifying,  or  refusing  instruc- 
tions, are  not  proper  subjects  for  specifications  in  an  assignment  of 
errors.  Barley  v.  Dunn,  S.iS 

2.  Sasfne, — In  such  case,  a  specification,  that  the  court  erred  in  overruling^ 
the  motion  for  a  new  trial,  presents  for  review  all  errors  at  the  trial 
properly  excepted  to  at  the  time  and  stated  in  the  overruled  motion.  lb, 

'  3.  Projctice. — Supreme  Court. — Agreed  Statement  of  Facts. — Where  the  evi- 
dence upon  a  trial  consists  of  an  agreed  statement  of  facts,  conclusions 
of  law  can  not  be  stated ;  and  a  specification,  "  The  court  erred  in  its 
conclusions  of  law  upon  the  agreed  statement  of  facts,"  presents  no 
qnestion.  Western  U.  T.  Co.  v.  Frank,  4^0 
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4.  Satne. — SpecifiixUion.-^Condu8{on8of^Law. — A  specification,  ''The  court 
erred  in  rendering  judgment  upon  said  conclusions  of  law/'  presents 
no  question  for  consideration.  /6. 

5.  Same.^-New  Trial, — Bill  of  Exceptions. — In  such  case,  to  question  the 
correctness  of  the  finding,  a  motion  for  a  new  trial  is  necessary,  and 
the  agreed  statement  must  be  incorporated  in  the  record  by  a  bill  of 
exceptions,  or  otherwise.  ,  lb. 

ASSIGNOR  AND  ASSIGNEE. 

§ee  Decedents'  Estates,  2  to  4;   Mobtoaoe,  1;   Pbomissoby  Note, 

1  to  10. 

ATTACHMENT. 
See  Partnership,  5. 

1.  Suit  on  Bond, — GomplaxnL — Where  defendants  in  an  attachment  pro- 
ceeding succeed,  and  brinff  an  action  upon  the  bond  to  recover  such 
damages  as  they  sustained  by  the  seizure  and  sale  of  their  goods  by  a 
writ  issued  therein,  it  is  not  necessary  to  allege  in  the  complaint  that 
an  affidavit  was  filed,  or  that  the  writ  was  delivered  to  the  proper 
officer,  or  that  the  goods  were  sold  by  any  person  having  authority. 

Treniman  v.  TFt/ey,  33 

2.  Same. — Answer. — Sale  of  Perishable  Oooda, — Judgment  Bea  Adjvdiealau — 
An  answer  in  such  action,  that  the  goods  were  sold  as  perishable  prop- 
erty, under  an  order  of  the  court,  made  without  objection,  constitutes 
no  defence,  and  an  averment  that  the  writ  was  rightfully  issued  adds 
nothing  to  the  answer,  as  the  judgment  in  the  attachment  proceedings 
concludes  the  defendant  upon  such  question.  lb. 

3.  Same. — Damages, — In  such  action  the  plaintiff  are  entitled  to^such 
damages  as  they  sustained,  although  it  is  not  shown  that  the  judgment 
in  the  attachment  proceedings  was  upon  the  merits;  and  an  answer 
which  avers  no  fact  in  bar  of  the  action  is  insufficient  on  demurrer.  lb. 

4.  Same, — Meatwre  of  Damages, — ^The  price  for  which  the  property  was  sold 
by  the  sheriff,  under  the  order  of  the  court,  as  perishable  property,  was 
not  the  measure  of  damages  in  a  suit  upon  the  attachment  bond.    lb. 

5.  Same, — Instruction, — An  instruction  in  such  action,  that  if  a  part  of  the 
attached  paoperty  was  left  with  the  plaintiffs,  the  cash  vaine  of  the 
residue  was  the  measure  of  damages,  was  properly  refused,  as  it  pre- 
cluded a  recovery  for  such  expenses  as  were  incurred  in  defending  the 
suit,  and  such  sums  in  addition  in  the  nature  of  interest  as  will  com- 
pensate the  party  for  his  loss;  and  an  instruction,  which  directs  the 
jury  to  allow  interest  upon  the  value  of  the  property  taken  and  the 
amount  of  expenses  incurred  from  the  time  the  writ  issues,  in  addition 
to  such  sums,  is  erroneous,  unless  the  property  was  then  taken  and  the 
expenses  then  incurred.  lb, 

6.  Samet — MUigation  of  Damages. — Where  the  money  arising  from  the  sale 
of  perishable  propertv  in  attachment  proceedings  is  brought  into  court, 
and,  after  the  proceedings  are  defeated,  the  court,  without  objection, 
orders  the  money  paid  to  the  defendants,  the  same,  in  a  suit  upon  the 
bond,  will  be  considered,  in  mitigation  of  damages,  as  the  property  of 
the  defendants.  lb. 

7.  Same. — Cfreditor. — Party. — Lien. — Judgment. — A  creditor,  who  files  his 
claim  under  an  Attachment  proceeding,  becomes  a  party  thereto  and 
is  concluded  by  the  judgment,  and,  if  the  defendant  succeeds,  such 
creditor  acquires  no  lien  upbn  the  property,  though  his  claim  is  al- 
lowed. 76. 

8.  Fraudulent  Sale  of  Property. — Evidence. — Where  the  plaintiff  in  an  ac- 
tion sues  out  an  order  of  attachment  against  the  propertv  of  the  de- 
fendant, upon  the  ground  that  he  has  sold,  conveyed  or  otherwise  dis- 
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posed  of  certain  described  property,  with  the  fraudulent  intent,  etc., 
evidence  showing  the  specinc  sale,  with  the  alleged  intent,  will  sustain 
the  attachment  proceeaing,  and,  in  such  case,  it  is  not  incumbent  on 
the  plaintiff  to  prove,  also,  the  negative  fact  that  after  such  sale  or 
conveyance,  with  such  intent,  the  defendant  did  not  have  enough  prop- 
erty left  to  pay  his  debts.  Flcmnagan  v.  DonaJasan,  517 

ATTOENEY. 
See  Decedents'  Estates,  12;  Practice,  3  to  6,  16;  Promissory  Note, 

6,  6,  7,  14. 

ATTORNEY'S  FEES. 
See  Practice,  16 ;  Promissory  Note,  14. 

ATTORNEY  GENERAL. 

1.  Common  School  Fund, — Property  Found  on  Bodies  by  Coroner. — The  pro- 
ceeds of  effects  found  by  the  coroner  on  the  bodies  of  dead  persons  do  not 
belong  to  the  common  school  fund,  but  go  to  the  support  of  the  common 

■  schools  of  the  county,  and  a  suit  to  compel  its  proper  application  can 
not  be  prosecuted  on  the  relation  of  the  Attorney  General. 

State,  ex  rel.y  v.  Board,  etc,  489 

2.  Some, — Cbste. — There  is  no  error  in  refusing  to  render  a  personal  judg- 
ment for  costs  against  the  Attorney  General,  where  he,  on  behalf  of  the 
State,  unsuccessfully  prosecutes  a  suit  on  his  relation  as  an  officer, 
against  a  county,  involving  the  right  to  public  moneys.  /6. 

BANKS. 
See  Taxes,  1. 

.       BASTARDY. 

See  Replevin  Bail,  3. 

Marriage  of  Parents, — The  marriage  of  the  parents  of  an  illegitimate  child, 
and  the  father's  acknowledgment  of  its  parentage,  have  the  effect  by 
statute,  R.  S.  1881,  sections  2475,  2476,  to  make  the  child  .legitimate ; 
and  a  prosecution  for  bastardy  can  not  be  afterwards  instituted  and 
maintained,  though  the  marriage  was  entered  into  by  the  father  in  bad 
faith,  merely  to  escape  a  pending  prosecution  for  bastardy,  and  then 
to  abandon  the  mother.  Brock  v.  StaJte,  ex  reL,  SOT 

BILL  OF  EXCEPTIONS. 

See  Assignment  of  Error,  5 ;  New  Trial,  4 ;  Practice,  3  to  8 ;  Su- 

PREME  Court,  16,  20,  27. 

1.  Practice. — Bkndence. — TeBtvmony. — A  conclusion  of  a  bill  of  exceptions, 
"And  this  was  all  the  testimony,  either  verbal  or  written,  that  was  in- 
troduced, heard  or  read  on  the  trial  of  said  cause,"  is  not  the  equiva- 
lent of  "  This  was  all  the  evidence  given  upon  the  trial  of  the  cause." 
The  word  "testimony  "  does  not  include  documentary  evidence. 

Barley  v.  Dunn,  3SS 

2.  Same. — Exceptions  to  DeeisioTis  During  Trial. — Instructions. — ^Under  section 
343,  Code  oi  1852,  a  bill  of  exceptions,  upon  overruling  a  motion  for  a 
new  trial,  did  not,  as  now,  under  R.  S.  1881,  section  626,  carry  forward 
exceptions  taken  to  decisions  made  during  the  trial ;  and  instructions 
in  a  bill  of  exceptions  were  not  thereby  incorpofftted  in  the  record.  lb, 

3.  JVcMrfice. —  When  Filed. — Where,  prior  to  1881,  on  overruling  a  motion 
for  a  new  trial  at  a  term  succeeding  that  of  the  trial,  the  bill  of  excep- 
tions was  filed  within  a  time  then  given,  errors  of  law  occurring  at 
the  trial  could  not  be  saved  by  the  bill.  Heaton  v.  White,  376 

4.  EMenoe, — No  precise  form  of  words  is  required  to  show  that  a  bill  of 
exceptions  contains  all  the  evidence.  Brock  v.  Stole,  ex  rd,,  397 
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6.  Time  <^  Filing. — ^The  court,  having  granted  time  for  a  bill  of  excep- 
tions, can  not,  over  objections,  afterwards  extend  it 

Trentman  v.  Swartzdlj  44^ 

BILL  OF  EXCHANGE. 

Common  Order, — Liability  of  Dfxtwer. — Notice, — An  order  by  A.  upon  B.  to 
pay  money  to  C,  without  words  of  negotiability,  is  not  an  inland  bill 
of  exchange,  but  is  classed  with  bank  checks ;  and  the  drawer  is  enti- 
tled, as  the  drawer  of  a  bank  check,  to  nbtice  of  the  failure  of  the 
drawee  to  pay  upon  presentation.  Sinclair  v,  Johnson,  5J7 

BOND. 

See  Appeal  Bond  ;  Attachment,  1  to  7;  County  Treasuber  ;  Deced- 
ents' Estates,  11;  Principal  and  Surety;  Keplevin,  1,  2;  Su- 
preme Court,  13 ;  Trust  and  Trustee,  3,  4;  Will,  3,  4. 

1.  Oondiium, — Breach. — Pleading. — In  a  suit  on  a  bond  with  several  con- 
ditions, there  can  be  a  recovery  only  for  the  breaches  assigned  by  the 
complaint.  Colgate  v.  Roberts,  4^4 

2.  Same, — Receiver, — To  a  complaint  on  a  receiver's  bond,  assigning  for 
breach  a  failure  to  pay  over  to  his  successor  $1,000,  money  received 
by  the  obligor  as  receiver,  an  answer  showing  a  credit  of  $857  allowed 
him  on  settlement  by  the  court  which  appointed  him,  and  that  said 
court  found  a  balance  due  from  him  of  $94,  which  he  paid  to  his  suc- 
cessor, is  good  on  demurrer.  lb, 

3.  Justice  of  the  Peace, — Complaint  not  Cured  by  Verdict, — A  complaint  upon 
the  official  bond  of  a  justice  of  the  peace,  for  a  failure  to  pay  over 
money,  must  show  that  the  justice  received  the  money  during  the 
period  of  time  covered  by  tlie  bond ;  a  defect  in  this  respect  not  being 
cured  by  the  verdict.  Naugle  v.  State,  ex  rel,,  4^^ 

4.  Same, — Defects  Cured  by  Statute, — A  misrecital  in  the  bond  of  a  justice 
of  the  peace  in  respect  to  the  commencement  of  his  term  of  office  does 
not  affect  the  validity  of  the  bond,  the  defect  being  cured  by  the  stat- 
ute.   Code  1852,  sec.  790;  B.  S.  1881,  sec.  5530.  lb. 

BONDS. 
See  Principal  and  Surety,  1. 

BKIDGES. 

iZepairs.— Counties  are  liable  for  injuries  resulting  from  neglecting  to  keep 
their  bridges  in  a  reasonably  safe  condition.    Board,  etc,,  y.  Pritehett,  68: 

BRIEF. 
See  Supreme  Court,  9, 15. 

BURDEN  OF  tiLOOF. 
See  Practice,  1 ;  Promissory  Note,  2 ;  Verdict,  5. 

BURGLARY. 
See  Criminal  Law,  8. 

CHAMPERTY. 
See  Contract,  5. 

CHANGE  OF  JUDGE. 
See  Practice,  14. 

CHANGE  OF  VENUE. 
See  Receiver,  3. 


608  INDEX. 

CHATTEL  MORTGAGE. 

See  Appeal   Bond;   Execution,    1;    Mortgage,  8;    Princjipax*  and 

Surety,  2. 

1.  Consideration,' — A  chattel  mortga^  to  secure  a  pre-existing  debt  i8SU|)- 
ported  by  a  sufficient  consideration,  except  as  against  a  prior  equity. 

Louihain  v.  Miller,  161 

2.  Same. — Agreement. — Fraud.-'Queation  of  Fact. — An  agreement  between 
the  mortgagor  and  mortgagee  of  a  chattel,  that  the  former  may  sell 
the  chattel,  is  not,  as  a  matter  of  law,  fraudulent,  but  the  question  of 
fraud  IS  one  of  fact  for  the  jury.  lb. 

CITY. 
See  Husband  and  Wife,  6 ;  Judgment,  11 ;  Taxes,  7 ;  Town. 

1.  Cocufting  on  Street^,— -Pergonal  Injury  to  TraveUer. — Liability. — ^A  city,  af- 
ter having  adopted  an  ordinance  prohibiting,  upon  its  streets,  sports 
tending  to  produce  bodily  injury,  is  not  liable  for  a  collision  occurring 
upon  a  street,  whereby  a  traveller  was  injured,  as  the  result  of  coasting 
for  sport,  though  the  sport  was  carried  on  by  crowds,  publicly,  in  the 
presence  of  its  officers  and  police,  to  the  obvious  danger  of  persons  us- 
ing the  street.  Favlhner  v.  Aurora,  ISO 

2.  Powers. — Fire  Ordinance. — An  ordinance  prohibiting  the  keeping  on 
any  one  block,  at  one  time,  of  more  than  five  tons  of  straw,  unless  pro- 
tected by  a  fire- proof  enclosure,  is  authorized  by  the  statute  concerning 
cities.  R.  S.  1881,  sections  3106, 3165,  3198, 3199.  Clark  v.  South  Bend,27G 

3.  City  Court,  How  Established. — Tenure  of  Judge. — A  resolution  of  the  com- 
mon council  which  directs  the  election  of  a  city  judge  according  to  sec- 
tion 3204,  R.  S.  1881,  brings  the  city  under  that  act  (sections  3204-3221 ), 
and  the  judge  so  elected  holds  office  until  his  successor  is  elected  and 

?[ualified,  and  no  further  order  of  the  council  is  required  directing 
uture  elections.  Oppenheim  v.  Pittsburgh,  etc,  R.  W.  Co.,  471 

CITY  COURT. 
See  CiTT,  3;  Judgment,  11. 

COASTING. 
See  City,  1. 

COLLATERAL  ATTACK. 
See  Decedents^  Estates,  12;  Judgment,  2, 10, 11 ;  Sheriff's  Sale,  4. 

COLLATERAL  SECURITY. 
See  Promissory  Not^  4,  9, 10. 

COMMON  LAW. 
See  Criminal  Law,  16, 19 ;  Husband  and  Wife,  11, 12. 

COMMON  SCHOOL  FUND. 
See  Attorney  General,  1 ;  Mortgage,  6  to  7. 

CONCLUSIONS  OF  LAW. 

See  Assignment  of  Error,  4 ;  Mortgage,  2,  3 ;  Special  Finding. 

CONFLICT  OF  LAWS. 

See  Contract,  11. 

1.  Foreign  Statutes  in  Derogation  of  Common  IUght.-^Conslruction.-^iatuieB 
in  derogation  of  common  ri^ht,  as  for  instance,  if  in  restraint  of  the 
owner's  power  to  dispose  of  his  personal  estate,  and  especially  a  foreign 
statute,  when  invoked,  if  it  may  be  at  all,  to  affect  transactions  in  this 
State,  will  be  strictly  construed.  Pond  v.  Sweetser,  144 
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'2.  Scune. — Tnist  and  Trustee.— Persowd  Property, — A  foreign  statute,  which 
forbids  the  creation  of  a  trust  i/i  personalty  for  the  sole  use  of  the  per- 
son declaring  the  trust,  will  not  be  deemed  to  affect  a  transfer  or  as- 
signment made  in  thi8  State  of  property  situated  here,  by  a  resident  of 
the  foreign  State,  in  trust  partly  for  liimself  and  partly  for  others.   J6. 

CONSIDERATION. 

4 

See  Chattel  Mortgage,  1;  Contract,  6  to  10;  Deed;  Married  Wo- 
man, 4, 5 ;  Mortgage,  1, 11 ;  Principal  and  Surety,  1 ;  Promissory 
Note,  3,  4,  13 ;  Seduction. 

CONSIGNOR  AND  CONSIGNKE. 

See  Negligence,  6. 

CONSTITUTIONAL  LAW. 

See  County  Treasurer,  2;  Married  Woman,  3;  Taxes,  3;  Trust  and 

Trustee,  1. 

1.  Statute. — Preamble. — Enacting  Clause, — An  act  of  the  Legislature  is  not 
invalid  because  the  enacting  clause  is  preceded  by  a  preamble. 

Barton  v.  Mc  Whinney,  4^1 

2.  Same, — Oppressive  Law. — If  a  law  be  constitutional  the  courts  can  not 
declare  it  invalid  because  unreasonable  and  oppressive.  lb, 

CONTINUANCE. 

Practice. — There  is  no  error  in  overruling  a  motion  for  delay  of  a  cause, 
when  no  reason  for  delay  is  shown.  Ooz  v.  Stout,  4^i 

CONTRACT. 

See  Chattel  Mortgage,  2 ;  Conversion,  * ;  Decedents*  Estates,  2, 5, 6; 
Deed;  Fraudulent  Conveyance;  Husband  and  Wipe,  1  to  5, 10; 
Jury,  2;  Landlord  and  Tenant,  3, 4;  Marriage  Contract;  Mar- 
ried Woman  ;  Parent  and  Child  ;  Partnership,  3, 4 ;  Practice,  17 ; 
Promissory  Note,  1,  8,  11,  14;  Redemption,  2:  Replevin,  3;  Re- 
plevin Bail  ;  Sale  ;  Seduction  ;  Trust  and  Trustee,  1 ;  Vendor 
AND  Vendee;  Written  Instrument. 

1.  A  written  contract  can  not  be  varied  or  controlled  by  a  contemporane- 
ous verbal  agreement.  Moody  v.  Shaw,  88 

2.  Besci88i<m.—Headino.— Presumption.— A  general  allegation  in  a  pleading, 
that  a  contract  had  been  rescinded,  will  be  presumed  to  mean  that  the 
whole  contract  was  annulled,  and  the  parties  reinstated  in  the  situation 
occupied  before  the  execution  of  the  contract.  Smith  v.  Feltonj  i2S 

3.  BesdsaiUm. — Sale  of  Leasehold. — Evidence, — BeeeipL — When  the  issue  is 
whether  or  not  a  contract  for  the  sale  of  an  interest  in  certain  lease- 
holds had  been  voluntarily  rescinded,  a  later  contract  inconsistent  with 
the  first,  and  made  with  additional  parties,  is  competent  evidence.  So, 
also,  is  a  receipt  showing  a  repayment  of  money  paid  upon  the  first 
contract.  Pedrietc  v.  Post^  S65 

4.  When  Time  is  of  the  Essence. — Unless  explicitly  or  clearly  made  so  in 
terms,  time  will  not  be  deemed  to  be  of  the  essence  of  a  contract  for 
the  sale  of  a  leasehold  interest  in  lands.  Ih, 

5.  Champerty. — Vendor  and  Vendee  of  Land  Joining  in  Defence  Against  Fore- 
dosure  of  Mortgage. — A  contract  is  not  champertous,  whereby  the  vendor 

•  and  vendee  of  land  agree  to  join  in  defending  an  action  against  them 
both  for  the  foreclosure  of  a'mortgage  upon  the  land,  and  to  share  the 
benefits  of  the  defence  if  successful. 
Qucercj  whether  or  not  in  any  case,  a  meritorious  defence  to  an  action  can 
or  ought  to  be  defeated  by  a  reply  that  it  is  made  ander  a  champertous 
agreement  between  the  defendant  and  another.         Allen  v.  Frazee,  283 

Vol.  85.-39 
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6.  Gonsideratiim, — As  a  nile,  where  tliere  is  no  fraud  and  a  party  receives 
all  the  consideration  he  contracted  for,  the  contract  will  not  be  set 
aside  for  want  or  failure  of  consideration.  Wo^'oi'd  v.  P(wcr«,  ;/d-^ 

7.  Same, — Bight  of  Pcu'ties  to  Determine  Cousideraiion. — Where  the  value  of 
the  consideration  for  a  contract  is  indefinite,  the  parties  have  a  right 
to  determine  it  for  themselves,  and  courts  ought  not  to  overturn  tUeir 
decision  upon  its  sufficiency.  IIk 

8.  Same. — Where  one  contracts  for  the  performance  of  an  act  which  will 
afford  him  pleasure,  gratify  his  ambition,  please  his  fancy,  or  express 
his  appreciation  of  a  service  another  has  done  him,  his  estimate  of  the 
value  should,  in  the  absence  of  fraud,  be  left  undisturbed.  lb, 

9.  Same, — Pi-omisaory  Note, — Gonsicleraiion, — A  promissory  note  executed  in 
consideration  of  a  parent  naming  a  child  for  the  maker  of  the  note,  and 
in  pursuance  of  a  promise  made  him  that  if  the  child  were  so  named 
he  would  provide  generously  for  its  education  and  support  in  life,  is 
based  upon  a  sufficient  consideration.  i6. 

10.  Same, — Catitinwms  and  Executed  Consideration, — JUqueiL — An  executed 
consideration  will  not  support  a  promise,  nor  will  voluntary  services 
rendered  as  a  mere  favor  or  gratuity  constitute  a  valuable  considera- 
tion for  a  promise ;  but  where  there  is  a  request,  and  continuous  ser* 
vices  of  value  are  rendered  to  the  person  making  the  request,  the  con- 
sideration is  a  valid  one,  and  will  support  a  promise  to  pay  for  such 
services,  although  some  of  them  were  rendered  prior  to  the  request  Ih^ 

11.  Mortgage. — Coidiict  of  Laws. — A  resident  of  this  State  applied  to  a  res- 
ident of  New  York*  for  a  loan.  Not^  and  a  mortgage  on  lands  here 
were  executed  here,  and  the  money  paid  to  the  borrower  here,  some  of 
the  notes  being  payable  in  New  \ork  and  others  specifying  no  place 
of  payment. 

Held,  that  the  contract,  as  to  its  validity,  must  be  tested  by  the  laws  of 
Indiana.  Thompson  v.  Edwards,  4I4 

12.  Gift, — Promise, — Construdijon  of  Contract. — G.  executed  to  J.  a  writing  as 
follows:  "January  Ist,  1876.  This  will  certify  that  I  do  jjive  to  J. 
$100,  the  money  to  be  paid  as  soon  as  my  financial  condition  will 
allow;  and  if  I  do  not  live  to  pay  it,  I  wish  it  paid  out  of  my  estate." 
Suit  thereon  by  J.  against  G. 

Held,  that  the  instrument  is  not  a  promise  to  pay  money,  but  a  promise  to 
make  a  gift,  and  that  an  action  thereon  can  not  be  maintained. 

Hdd,  also,  that  it  is  not  so  ambiguous  as  to  depend  for  its  construction 
upon  extrinsic  facts.  Johnston  v.  Griest,  50S 

13.  Live-Stock. — Keeper^s  Lien. — Statute  Construed, —  Evidence,  —  Replevin. — 
The  evidence  showed  a  contract  whereby  the  defendant  undertook,  for 
a  price  stated,  to  keep  fifty  head  of  cattle  for  the  plaintiff  in  a  manner 
and  for  a  time  stated ;  and  that  the  defendant  performed  the  agreement. 

Heldy  in  an  action  of  replevin,  that  the  jury  was  warranted  in  inferring  that 
the  defendant  was  in  the  business  of  feeding  live-stock,  and  accordingly 
entitled  under  section  5292,  R.  S.  1881,  to  a  lien.  Bunnell  v.  Darisson,  SS7 

14.  Same. — Express  Stipulation  Exdvdes  Lnplication. — If  a  contract  for  feed- 
ing and  caring  for  cattle  provides  specifically  what  shall  be  done  in 
certain  particulars,  any  implication  of  duty  to  exercise  reasonable 
care  in  those  particulars  is  excluded,  and  the  stipulated  things  must 
be  done.  /6. 

CONTRIBUTION. 

See  Principal  and  Surety,  2. 

CONTRIBUTORY  NEGLIGENCE. 
See  Assault  and  Battery,  1 ;  Negligence,  2,  7. 
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CONVERSION. 

See  Criminal  Law,  36 ;  Descedents'  Estates,  11 ;  Principal  and 

Surety,  1. 

1.  iVoifiissory  NoU, — Complaint. — DemaJid. — Barol  7}ru8l, — Deed, — Ikkibit, — 
A  mother  contracted  with  a  stranger  for  the  sale  of  land  at  an  agreed 
price.  This  contract  she  gave  by  delivery  to  her  three  sons,  A.,  B. 
and  C,  and  at  the  same  time  conveyed  the  land  to  A.  in  trust,  to  be 
conveyed  to  the  purchaser,  which  was  done,  and  a  note  taken  in  A/s 
name  (but  really  for  the  three)  fpr  a  part  of  the  purchase-money.  B. 
sold  his  interest  in  the  note,  without  endorRement,  to  C,  while  A.  yet 
had  possession  of  it.  A.  then  transferred  the  note  to  D.,  who  knew  the 
factSjand who  collected  it  and  used  the  money.  Suit  by  C. against  A. 
and  D.  to  recover  for  the  conversion. 

Hddy  that  no  demand  need  be  averred  ;  that  A.  held  the  note  upon  a  trust 
which  was  valid  though  not  in  writing,  and  that  the  complaint  of  C, 
alleging  the  foregoing  facts,  was  good  on  demurrer. 

Held,  also,  that  the  deed  was  not  a  necessary  part  of  the  complaint. 

Hdd,  also,  that,  upon  the  facts  stated,  the  plaintiff  could  recover  two-thirds 
of  the  monev  collected  by  the  defendant  D.,  with  six  per  cent,  per  an- 
num until  the  trial.  Buntin  ▼.  FtUeneUf  :^47 

2.  Same. —  Variance. — Amendment. — In  a  suit  for  the  conversion  of  a  note, 
a  variance  as  to  the  date  and  amount  of  the  note  may  be  amended  at 
the  trial.  lb. 

CONVEYANCE. 

See  Conversion,  1;  Deed;  Fraudulent  Conveyance;  Married  Wo- 
man; Partition;  Redemption,  1. 

COPY. 

See  Conversion,  1 ;  Fraudulent  Conveyance,  1 ;  Mortgage,  9;  Plead- 
ing, 1,  3. 

CORAM  NOBIS  WRIT. 
See  Criminal  Law,  21  to  27 ;  Practice,  9. 

CORONER. 
See  Attorney  General,  1. 

CORPORATION. 
See  Criminal  Law,  4;  Promissory  Note,  11, 12. 
Stodckolder.—  When  May  Sue.—Pdriiea.^A  stockholder  in  a  corporation  mav 
bring  suit  when  the  corporation  refuses,  it  being  made  a  party  defend- 
ant ;  in  such  a  suit  the  corporation  is  the  real  beneficiary  if  the  suit 
be  successful.  Carter  Y.The  Ford,  etc.,  Cb.,  180 

COSTS. 

See  Appeal  Bond;  Attorney  General,  2;  Judgment,  1;  Mortgage,?; 

pRAcrricE,  11. 

COUNTER-CLAIM. 

See  Mortgage,  3 ;  Pleading,  19. 

COUNTY  AUDITOR. 
See  County  Treasurer,  1 ;  Mortgage,  12. 

COUNTY  COMMISSIONERS. 

See  Bridges. 
Qaims. — Appeal. — Statute  CoiMlrued. — Juriadiction. — The  act  of  1879,  R.  8. 
1881,  sections  5758,  6760, 5769,  operates  prospectively  onlv,  and  where 
suits  were  pending  in  circuit  courts  against  counties  when  that  act 
took  effect,  it  did  not  deprive  the  courts  of  jurisdiction  thereof. 

Board,  etc.,  v.  PrttcheU,  68 
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COUNTY  TREASURER. 

1.  BoTid. — Jhxes. — ChurUy  ■  Auditor, — Beialor, — The  county  auditor  was, 
by  the  act  of  1872,  concerning  taxation,  section  185,  the  proper  relator 
in  a  suit  on  a  county  treasurer's  bond  for  failure  to  account  for  and 
pay  over  taxes  collected,  Heagy  v.  The  StaUy  ex  rel,f  J60 

2.  Same, — Evidence, — Settlement  Sheet, — EstoppeL — Comstiiuiioiud  Law, — Re- 
peal of  Statute. — The  act  of  December  2l8t,  1872,  making  the  stated 
account  with  the  county  treasurer  conclusive  evidence  against  the 
treasurer  and  his  sureties,  was  repealed,  by  necessary  implication,  by 
the  act  of  March  31st,  1879;  and  the  latter  act,made  to  operate  retro- 
spectively,  was  within  the  power  of  the  Legislature  to  pass.  lb. 

COURTS. 
See  City,  3;  Criminal  Law,  20;  Judgment,  6, 11. 

1.  SuperiarCouri, — AppeaL — 2VorMcrip(.—jRtic<ice.— Where  a  Superior  Court 
in  general  term  reverses  a  judgment  at  special  term,  an  appeal  from 
the  judgment  of  reversal  to  the  Supreme  Court  will  present  no  question 
when  the  transcript  is  so  made  up  that  it  does  not  show  the  errors 
found  by  the  general  term,  nor  the  directions  given  to  the  special  term. 

Jfc  Whinney  v.  Briggs^  635 

2.  OrimifuU  Courts, — Absence  of  Regular  Judge,  — Appointment  of  Special  Judge, 
— Statute  Qmstrued. — The  provisions  of  section  1381,  R.  S.  1881,  are  ap- 
plicable to  criminal  courts  as  well  as  to  civil  courts ;  and  where  the 
regular  judge  of  a  criminal  court  fails  to  appear  during  term  for  a 
period  of  three  days,  it  is  competent  for  the  proper  county  officers  to 
elect  a  competent  and  reputable  attorney  to  act  and  preside  as  judge 
of  such  court  until  the  return  of  the  regular  judge.   Feigel  v.  Slatej  5§0 

COVENANT. 
See  Lakdlobd  and  Tenant,  4 ;  Pleading,  1 ;  Pbomissoby  Note,  3. 

COVERTURE. 
See  Decedents'  Estates,  3,  4. 

CRIMINAL  CONVERSATION. 
See  Promissory  Note,  8. 

CRIMINAL  COURTS. 
See  Courts,  2. 

CRIMINAL  LAW. 
See  Intoxicating  Liquor;  Supreme  Court,  28. 

1.  Questions  (/  FacL— Jury,— It  is  the  province  of  the  jury  alone  to  de- 
termine questions  of  fact  in  a  criminal  case.  jioore  v.  State,  90 

2.  Same.-- Insiructiims,— Evidence,^- B'esmipti^  in  a 
criminal  trial,  there  has  been  a  conflict  of  testimony  in  reference  to  the 
time  of  an  occurrence,  it  is  error  to  instruct  that  it  may  be  presumed 
that  each  witness  spoke  according  to  his  own  timepiece,  and  that  the 
difference  of  opinion  may  be  so  explained.  /6.. 

3.  Malicious  Tyespass,-— Injuring  ThU'Oate.—AffidavU,'—A.n  affidavit,  in  a 
prosecution  for  injuring  a  toll-gate  of  £  turnpike  company,  is  not 
insufficient  because  the  affiant  swears  to  the  statements  therein  from 
information  and  belief.  Franklin  v.  ^iate,  99 

4.  Same, — Evidence, — Oorporation, — ^In  such  prosecution,  it  is  not  necessary 
for  the  State  to  prove  the  organization  of  such  companv ;  it  is  sufficient 
to  show  that  it  was  known  and  recognized  as  a  turnpike  company  and 
was  operating  the  turnpike  on  which  the  gate  was  situated.  /6. 

6.   Same, — ^The  fact  that  the  gate-keeper  refused  to  allow  the  defendant  to 
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pass  through  the  gate,  although  he  may  hare  paid  the  toll  at  another 
gate,  did  not  authorize  him  to  destroy  the  company's  property.       lb. 

6.  Special  Proaeeuting  Attorney. — Judicial  Cognizance. — An  indictment  signed 
by  a  "  special  prosecuting  attorney  "  is  not  subject  to  a  motion  to  quash, 
or  to  a  plea  in  abatement  which  does  not  deny  the  due  appointmentof 
such  special  prosecuting  attorney— the  court  taking  iudicial  cogni- 
zance of  its  omeers  and  of  their  signatures  and  official  designations. 

Choen  v.  StaUy  ^09 

7.  Scone, — Duties  of  Special  PiH)S€CiUing  Attorney, — When,  upon  failure  of 
the  prosecuting  attorney  to  attend,  the  court  appoints  ^^ some  person  to 
prosecute,"  the  appointee  may  perform  any  duty  of  the  office,  including 
the  signing  of  indictments.  lb, 

8.  Same. — Indictment.  —Burglaiy. — Larceny. — Election  of  Counts. — Practice, — 
Upon  an  indictment  of  two  counts,  charging  in  one  a  burglary  with  in- 
tent to  steal  the  goods  of  A.,  and  in  the  other  a  larceny  oi  the  goods  of 
B.,  the  prosecuting  attorney  need  not  elect  between  counts,  if  his  in- 
tention 18  to  investigate  one  transaction  only.  lb, 

9.  Same. —  Word  "  Personal,**  When  Unnecessary. — An  indictment  for  bur- 
glary with  intent  to  steal  "goods  and  chattels"  is  not  bad  for  the  want 
of  the  word  pei-sonal  before  '*  goods  and  chattels."  lb, 

10.  Same. — Ownership  of  Goods, — An  indictment  charging  the  larceny  of 
specified  articles,  "  of  the  value,"  etc.,  "  and  the  property  of  A.,"  shows 
that  the  articles  named  are  the  property  of  A.  lb, 

11.  Same. — I^ractiee. — Evidence. — When  the  evidence  shows  indisputably 
that  the  conviction  was  had  under  the  second  count  of  an  indictment, 
rulings  in  reference  to  the  first  count  are  immaterial.  lb, 

12.  Practice.  — Appeal — Dismissal. — ^The  defendant  in  a  criminal  case  may, 
within  one  year  after  judgment,  take  an  appeal,  by  the  service  of  a 
written  notice  upon  the  clerk  of  the  court  in  which  the  judgment  was 
rendered,  and  upon  the  prosecutine  attorney  ;  but,  unless  the  transcript 
be  filed  in  the  Supreme  Court  within  ninety  days  after  such  service  of 
notice,  the  appeal  will  be  dismissed.  Farrell  v.  State j  221 

13.  Bight  of  D*>fendant  to  Pt^ad. — One  charged  with  a  crime  has  a  right  to 
plead,  free  from  restraint  and  fear  of  violence.        Sanders  v.  Stale,  318 

14.  Same. — Remedy  where  Right  to  Plead  w  Denied. — Where  the  accused  is 
forced,  through  fear  of  mob  violence,  to  enter  a  plea  of  guilty,  he  has 
a  right  to  relief  from  the  judgment  entered  on  such  plea.  lb, 

15.  Same. — Procedure. — Statutory  Remediefi. — Where  the  statute  prescribes  a 
remedy,  it  must  be  pursued,  and  resort  can  not  be  had  in  such  a  case 
to  the  common-law  procedure.  lb, 

16.  Same. — Procedure  where  Plea  i«  Extorted  by  Violence. — The  statute  does  not 
make  provision  for  cases  where  the  plea  is  forced  from  an  accused 
through  fear,  and  resort  may  be  had  to  the  common-law  procedure.  lb, 

17.  Same. — Rirdon. — The  fact  that  the  power  to  pardon  is  lodged  in  the 
Governor  does  not  deprive  the  courts  of  power  to  grant  relief  in  a 
proper  case.  lb, 

18.  Same. — Effect  of  Pdrdon, — A  pardon  is  the  exercise  of  executive  clem- 
ency, and,  as  an  accused  is  entitled  to  an  impartial  trial,  tlint  right 
can  not  be  denied  himlbn  the  ground  that  the  Governor  may  pardon  in 
cases  where  he  is  satisfied  that  there  is  an  unjust  conviction.  lb, 

19.  Same, — Common^Law  Rules. — The  rules  of  common  law  not  inconsistent 
with  our  Constitution  or  statutes,  and  not  opposed  to  our  system  of 
government,  may  be  resorted  to  when  necessary  to  vindicate  a  clear 
right.  Ib» 

20.  Same. — Courts, — Inherent  Powers. — Courts  possess  inherent  powers  inde- 
pendent of  legislative  enactment,  and  among  them  is  the  power  to 
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prevent  a  judgment  obtained  by  duress  from  being  enforced  against  an 
accused  person.  Jb, 

21.  Saine. —  Writ  Coram  N(^l8. — The  right  to  maintain  a  proceeding  in  the 
nature  of  a  writ  coram  nobis  has  not' been  abrogated  hj  our  statute.    lb. 

22.  S(ime. —  When  Writ  Coram  Nobis  Proper. — A  writ  coram  Tiobis  will  lie  when 
it  is  necessary  for  the  accused  to  bring  some  new  fact  before  the  court 
which  can  not  be  presented  in  any  of  the  methods  provided  by  statute, 
but  it  will  not  lie  in  cases  covered  by  statutory  provisions.  /6. 

23.  Same. — DurcHs. — Plea  Extorted  by. — Judgment. — A  plea  of  guilty,  forced 
from  an  accused  by  a  well-grounded  fear  of  mob  violence,  will  not  sus- 
tain a  judgment  of  conviction  when  properly  attacked.  lb, 

24.  Same. — SeUina  aMe  Sentence. — A  sentence  pronounced  on  a  plea  of 
guilty,  forced  from  an  accused  by  a  well-grounded  apprehension  of  mob 
violence,  may  be  set  aside  in  a  proceeding  in  the  nature  of  a  writ  coram 
nobis.  lb. 

25.  Same. — Jeopardy. — An  accused  is  not  in  jeopardy  where  the  only  plea 
filed  by  him  is  one  of  guilty,  and  filed  because  of  a  well-grounded  fear 
of  mob  violence.  lb. 

26.  Same. —  When  Jeopardy  Attaches. — An  accused  is  not  in  jeopardy  until 
the  case  is  ripe  for  trial  and  the  trial  is  actually  enterea  upon,  and 
jeopardy  does  not  attach  in  cases  where  the  only  plea  is  one  forced 
from  the  defendant  by  fear.  Tb. 

27.  Same. — Necessity. — Acts  Excused  by. — A  defendant  who  enters  a  plea  of 
guilty  upon  a  necessity  produced  by  well-grounded  fear  and  imminent 
danger  of  mob  violence,  may  avoid  the  plea  by  a  proceeding  in  the 
nature  of  a  writ  coram  nobis.  lb. 

28.  I^xictice. — Motion  for  New  Trial. —  Witness. — The  refusal  of  the  court,  in 
a  criminal  trial,  to  permit  a  witness  to  answer  a  question,  presents  no 
question  on  appeal,  unless  specified  as  a  cause  in  the  motion  for  a 
new  trial.  Pemberton  v.  State,  507 

29.  Same.— Assignment  of  Error. — It  is  not  proper  in  a  criminal  (as  well 
as  civil)  case,  to  assign  error  upon  a  cause  for  a  new  trial.  lb. 

30.  Same. — Indictment  for  Exhibiting  Gambling  Device. — An  indictment  for  ex- 
hibiting "  a  certain  gambling  device "  need  not  give  the  particular 
nttme  of  the  device.  lb. 

31.  Affidavit  and  Information.— Variance.— In  a  prosecution  by  affidavit  and 
information  for  a  misdemeanor,  the  information  must  be  supported 
by  an  affidavit  charging  the  same  offence  as  that  described  in  the  in- 
formation, and,  therefore,  where  the  affidavit  upon  which  the  informa- 
tion is  based  charges  that  the  offience  was  committed  on  the  24th  day 
of  December,  1881,  and  the  offence  described  in  the  information  ia  al- 
leged to  have  been  committed  on  the  24th  day  of  January,  1881,  a 
motion  to  quash  should  be  sustained.  Dyer  v.  State,  625 

82.  Samc—A^nendrntnt. — iVcwrficc.— An  information,  after  a  motion  to  quash 
has  been  made  in  the  trial  court,  can  not  be  amended  in  the  Supreme 
Court.  I^- 

Sa  Same.—Motijon  to  Qwuh.—ll  is  not  necessary,  upon  a  motion  to  quash,  to 
state  to  the  trial  court  the  specific  objections  to  the  affidavit  and  in- 
formation. -'^^■ 

84.  JxiMiee  of  the  Pisaee.— Discharge  of  Jury.— The  strict  rules  governing 
trials  for  felonies  in  courts  of  superior  jurisdiction  are  not  applicable 
to  trials  before  justices  of  the  peace  for  misdemeanors;  hence  the  dis- 
charge of  a  justice's  jury,  after  three  hours'  deliberation,  it  being  then 
late  in  the  night,  the  defendant  not  objecting,  but  demanding  another 
trial,  will  be  presumed  to  have  been  regular,  and  will  not  bar  another 
prosecution.  Fowler  v.  State,  558 
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35.  Same, — Inatmction  to  Jury. — Jury  Judges  of  the  Law, — In  criminal  cases 
the  jury  are,  by  the  19th  section  of  the  Bill  of  Kights,  the  judges  of 
the  law  as  well  as  the  facts,  and  need  not  be  governed  by  the  instruc- 
tions of  the  court  or  the  decisions  of  the  Supreme  Court,  and  it  is  proper 
for  the  court  to  so  instruct  the  jury.  lb, 

ZG,  Affidavit  and  Information, —  Unlaicful  Conversion  of  Estray  Property, — Where 
an  affidavit  and  information  contain  a  good  and  sufficient  charge  of 
the  unlawful  conversion  of  estray  property,  before  the  title  thereto 
had  vested  in  the  defendant,  they  will  not  be  held  bad,  on  a  motion  to 
quash,  merely  because  they  contain  other  matter  not  sufficient  to  con- 
stitute a  charge  of  another  public  offence,  which  may  properly  be  re- 
garded as  surplusage.  Smith  v.  «S^ate,  653 

37.  Same. — Pleading. — Language  of  Statute. — In  criminal  pleading,  as  a  gen- 
eral rule,  it  is  sufficient  to  charge  the  offence,  whether  in  an  affidavit, 
information  or  indictment,  in  the  language  of  the  statute  defining  the 
offence.  lb. 

38.  Same, — Former  Aequiltal. — Sufficiency  of  Plea. — If  it  appear  that  the  same 
evidence  will  be  required  to  secure  a  conviction  in  a  pending,  as  in  a 
former,  prosecution,  a  plea  of  former  acquittal,  if  sufficient  in  form,  is 
a  complete  bar  to  the  pending  prosecution.  lb, 

39.  Prosecution  by  Affidavit  and  Information. — Jurisdictioncd  Facts, — Under  sec- 
•  tion  1733,  K.  S  1881,  where  a  prosecution  is  by  affidavit  and  informa- 
tion, it  is  not  necessary  to  state  in  the  information  the  jurisdictional 
facts  which  must  exist,  under  the  provisions  of  section  1679,  R.  S. 
1881,  to  entitle  the  State  to  prosecute  the  defendant  by  information 
based  upon  affidavit  instead  of  by  indictment.  Hodge  v.  StaiCf  601 

40.  Same, — Sufficiency  of  Evidence, — Supreme  Court. — Where  it  appears  that 
the  jury  were  authorized  by  the  evidence  in  the  record  to  find  the  de- 
fendant guilty,  the  Supreme  Court  will  not  disturb  their  verdict  on  the 
evidence.  lb, 

41.  Same.—Injitnictions  to  Jury. — Omission  to  Instruct. —  Available  Error, — 
Where  the  court's  instructions  to  the  jury  are  right,  but  there  is  an 
omission  to  instruct  on  some  point,  the  defendant  can  not,  by  merely 
saving  an  exception  to  the  instructions  given,  get  an  available  error 
into  the  record  on  account  of  such  omission  to  instruct.  lb, 

42.  Affidax*it. — Information. — An  affidavit  filed,  as  the  b^sis  of  an  informa- 
tion for  larceny,  in  the  Allen  Criminal  Court,  in  which  it  is  stated 

that  "  said  S.  is  now  in  the  custody  of  the  sheriff  of  Allen ,  and 

confined  in  the  jail  of  said  county,"  sufficiently  shows  that  S.,  the  de- 
fendant, is  in  custody  of  the  sheriff  of  Allen  county.    Sovine  v.  «S!fa^,  676 

43.  Same. —  Larceny. —  Amendments. —  Supreme  Court.  —  An  information  for 
grand  larceny  which  fails  to  aver  that  the  acts  were  done  "felo- 
niously," is  bad  on  motion  to  quash,  and,  though  it  might  have  been 
cured  by  amendment,  the  Supreme  Court  will  not  treat  it  as  if  the 
amendment  had  been  made.  lb, 

44.  Indictment, —  Surplusage. —  Where  an  indictment  contains  a  sufficient 
charge  of  a  public  offence,  mere  surplusage  will  not  vitiate  such  in- 
dictment. Feigel  v.  Statef  680 

4o.  Pleading. — In  charging  malicious  trespass  (R.  8.  1881,  sec.  1955).  the 
acts  charged  need  not  be  alleged  to  have  been  done  "unlawfully." 

Stale  V.  Maddoz,  586 
CROPS. 

See  Receiver,  2;  Sale,  2. 

CROSS  COMPLAINT. 
See  Supreme  Court,  18. 
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CROSS-EXAMINATION. 

See  Supreme  Court,  14. 

DAMAGES. 

See  Appeal  Bond;  Assault  and  Battery,  2;  Attachment,  3  to  6; 
Negligence,  4,  5j  Promissory  Note,  8;  Bailroad,  2;  Beflevin^ 
1,  2;  Supreme  Court,  2. 

DECEDENTS'  ESTATES. 

See  Descents;  Judgment,  7,  9;  Mortgage,  1 ;  Pleading,  13;  Statute 
of  Limitations,  2;  Supreme  Court,  13;  Will. 

1.  Fleading, — CUiim  Against  Estate. — A  formal  complaint  is  not  nece88ar7 
in  prosecuting  a  claim  against  an  estate.  Hileman  v.  HUemxmy  I 

2.  AU/momot  of  Claims. — Notes  not  Riyable  in  Bank. — dmtrad  cf  Assignjor. — 

Warranty, — Due  Diligence, — WJiere  a  claim  is  filed  against  the  estate  of 
a  decedent,  as  the  assignor  of  a  promissory  note  not  payable  in  a  bank 
in  this  State,  the  contract  of  the  assignor  is  a  warranty  that  the  maker 
of  the  note  is  liable  thereon  and  able  to  pay  it ;  and  section  5504,  B. 
S.  1881,  provides  that  the  assignee  of  sucli  note,  having  used  due  dil- 
igence in  the  premises,  shall  nave  his  action  against  his  immediate 
or  any  remote  assignor.  Huston  v.  First  Nat^l  Banky  etc.,  ^1 

3.  Same. — Sufficiency  of  Claim. — Failure  to  use  Dvlc  Diligen/x. — Sufficient  Ex- 
cuse.—  Insotvency  or  Coverture  of  Maker. —  Assixfnor's  Bequest. —  A  claim 
against  the  estate  of  a  decedent,  as  the  assignor  of  a  promissory  note 
not  payable  in  a  bank  in  this  State,  will  be  sufficient  to  withstand  a 
demurrer  thereto,  for  the  want  of  facts,  if  it  show  either  the  use  of  due 
diligence  in  the  premises  against  the  maker  of  the  note,  or  a  sufficient 
excuse  for  the  failure  to  use  due  diligence;  and  the  insolvency  or  cov- 
erture of  the  maker  of  the  note,  or  the  request  of  the  assignor  not  to- 
sue  such  maker,  will  constitute  a  sufficient  excuse.  /6. 

4.  Same.— New  Trial. — Evidence. — On  the  trial  of  such  a  claim  against  the 
assignor's  estate,  the  excuse  alleged  in  the  claim,  for  the  failure  to  use 
due  diligence  against  the  maker  of  the  note,  is  a  material  part  of  the 
claimant's  cause  of  action,  and  must  be  sustained  by  sufficient  evidence; 
and  where  the  record  shows  that  no  evidence  was  given  on  the  trial  to 
sustain  the  alleged  excuse,  a  new  trial  should  be  granted.  lb. 

5.  Administrator's  Sale  of  Real  Estate. —  Contract. — The  purchaser  of  real 
estate  at  an  administrator's  sale  takes  the  land  subject  to  all  encum- 
brances, unless  the  order  of  sale  otherwise  directs,  and  the  legal  effect 
of  the  contract  can  not  be  contradicted  by  a  verbal  contemporaneous 
agreement  Moody  v.  ShaWf  88 

6.  Same. — Promissory  Note. — Set-  Off. — Taxes. — Promise  of  Administrator. — To 
a  suit  by  an  administrator  de  bonis  non,  on  a  promissory  note  given  for 
the  purchase  of  land  at  an  administrator's  safe,  an  answer  of  set-off  for 
taxes  paid  on  tlie  land  by  the  defendant,  at  the  request  of  the  former 
administrator,  is  insufficient ;  the  mere  promise  of^the  administrator 
being  insufficient  to  bind  the  estate  in  the  absence  of  facts  showing  the 
right  to  charge  the  estate,  or  that  the  consideration  for  the  promise 

.  arose  prior  to  the  intestate's  death.  lb. 

7.  Mistake. — Settlement  unth  Administrator. —  Negligence. —  Equity. —  Equity 
favors  the  diligent  and  will  not  afford  relief  from  a  mistake  made  in  a 
settlement  with  an  administrator,  to  a  party  who,  besides  his  negli- 
gence at  the  time  of  the  mistake,  offers  no  explanation  of  his  failure 
to  discover  it  before  the  final  settlement  of  the  estate  and  discharge  of 
the  administrator.  Dickey  v.  Tyna-,  100 

8.  Samje. — Setting  Aside  Final  Settlement. — It  is  not  good  ground  for  setting 
aside  a  final  settlement  of  an  estate,  that,  by  mistake,  the  administra- 
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tor  had  collected  of  a  debtor  the  full  amount  of  his  note,  a  credit  en-» 
dorsed  on  the  note  having  been  overlooked — no  reason  being  shown 
why  the  mistake  could  not  have  been  discovered  before  the  final  set- 
tlement, lb. 

9.  Same. — Liability  ofHein. — One  who,  by  mistake,  tails  to  get  the  benefit 
of  a  credit  endorsed  upon  a  note  held  against  him  by  an  administrator 
and  does  not  discover  the  fact  until  after  final  settlement  of  the  estate 
has  no  cause  of  action  against  the  heirs  or  distributees  of  the  estate.  lb. 

10.  Bight  of  Action. — Representative  and  Heir. — The  right  to  sue  for  money 
or  other  personalty  of  a  decedent  belongs  to  the  personal  representa- 
tive, not  to  the  heir  or  widow.  Pond  v.  Sweelaer,  144 

11.  Adrnvniilrator. —  Suit  on  Bond. —  PoariUK. —  Evidenee. —  Converdon. —  De- 
mand. — In  a  complaint  on  the  bond  of  a  deceased  admin istilttor,  on  the 
relation  of  a  creditor,  alleging,  as  breaches,  failure  to  pay  the  creditor'ft 
claim,  conversion  of  the  assets,  and  failure  to  settle  the  estate  in 
proper  time,  neither  other  unpaid  creditors  nor  the  administrator  of 
the  deceased  administrator  are  necessarv  parties,  nor  is  proof  of  a  de- 
mand and  failure  to  pay  sufficient  proof  of  a  conversion  of  the  assets. 

Embree  v.  State,  ex  reL,  368 

12.  Pr^errtd  Claims. — Attorneys'  Lien. — Res  Adjudicata. — Judgment. — Collate 
end  Attack. — Trustee.— A  suit  was  i>ending  against  B.,  when  she  died, 
to  recover  attorneys'  fees  for  services  in  a  cause  wherein  B.  had  recov- 
ered a  judgment  for  $25,000.  Her  administrator  having  then  been 
made  a  party,  such  proceedings  were  liad  tliat  the  sum  of  .$0,000  was 
allowed  to  the  attorneys,  and  a  decree  entered  establishing  a  lien  there- 
for upon  the  judgment.  The  attorneys  afterwards,  by  })etition,  ap- 
plied for  an  order  upon  the  administrator  to  compel  him  to  pay  their 
allowance  out  of  the  proceeds  of  the  judgment  as  a  preferred  claim,  and 
the  other  creditors  of  the  estate  were  made  defendants  to  the  petition. 

Held,  that  the  order  praved  was  properly  granted. 

Heldf  also,  that  the  original  decree  establishing  the  lien,  being  unreversed, 
was  an  adjudication  which  bound  all  creditors  of  the  estate,  though 
not  parties  thereto,  the  administrator  l)eing  their  projx'r  representative 
and,  as  to  them,  the  trustee  of  an  express  trust,  and,  however  errone- 
ous, such  creditors  could  not  question  it  collaterally. 

Blankenbaker  v.  Bank  of  Commerce,  4^9 

13.  Liability  of  Diftributees. — Embezzlement.-  Viiliere  an  administrator  em- 
bezzles the  assets  of  an  intestate,  and  dies,  having  so  mingled  such 
assets  with  his  own  that  they  pass  to  his  administrator  and  can  not 
be  identified,  those  entitled  to  distribution  of  the  first  estate,  having 

made  no  claim  until  after  settlement  and  distribution  of  the  last  es- 
tate, can  not  maintain  a  suit  against  those  to  whom  the   last   ciitate 
has  passed  by  distribution.  McComal^  v.  Lo«<7,  rf49 

1 4.  Claims.— Statute  of  Limit(aions.—  Practice.—  Pteading.—Statute Construed.— 
Under  the  provisions  of  the  act  of  February  4th,  1881  (Acts  1881,  p.  20), 
until  September  19th,  1881,  the  statute  of  limitations  must  have  been 
pleaded  to  a  claim  against  a  decedent's  estate,  as  in  a  civil  action. 

Candy  v.  Coppock,  594 

DECISIONS  OF  THE  SUPREME  CX)URT. 
See  Mortgage,  2 ;  Supreme  Court,  6. 

DECLARATIONS. 
See  Evidence. 

DEED. 

See  Conversion,!;   Fraudulent  Conveyance;  Married  Woman,  4, 
5 ;  Mortgage,  2 ;  Partition  ;  Redemption. 

Delivery. — Escrow. — Depositary. — AgreemenU — A  deed,  made  in  consideration 
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of  natural  love  and  an  agreement  for  support,  to  two  sons  and  the  wife 
of  another  son,  and,  after  signing  and  being  acknowledged,  handed  hj 
the  grantor  to  the  husband  of  tiie  female  grantee,  with  the  direction, 
"  Take  it  and  give  it  to  some  one  to  keep  wiiile  I  live,  then  to  be  re- 
corded," and  then  given  to  the  grantor's  wife,  and  by  her  kept  until 
the  grantor's  death,  and  then  recorded,  though  the  grantor  had,  a  few 
days  after  the  transaction,  said  it  had  not  been  delivered,  is  a  good 
delivery  of  the  deed.  Squires  v.  Summers,  ^5 J 

DEFAULT. 

See  Judgment,  3, 6 ;  Pleading,  17 ;  Supreme  Court,  27. 

DEFECTS  CURED. 
See  Bond,  3,  4 ;  Criminal  Law,  43 ;  Practice,  15. 

DELIVERY. 
See  Deed;  Principal  and  Surety,  1 ;  Sale,  2;  Vendor  and  Vendee,  1. 

DEMAND. 

See  Conversion,  1 ;  Decedents'  Estate3,  H  ;  Husband  and  Wipe,  2 ; 

Principal  and  Surety,  1. 

DEMURRER. 

See  Demurrer  to  Evidence;  Pleading,  2,  4, 6, 7, 14, 16;  Practice,  18; 

Receiver,  4 ;  Statute  of  Limitations,  1 ;  Supreme  Court,  3,  21. 

DEMURRER  TO  EVIDENCE. 

1.  Pi-actice. — By  demurring  to  the  evidence,  in  case  of  conflict,  a  party 
withdraws  from  consideration  whatever  is  favorable  to  himseli  and 
consents  that  whatever  reasonable  inferences  can  be,  shall  be  drawn 
from  the  evidence  against  him.  Ruff  v.  Ruff,  4^1 

2.  Same, —  Verdict. — If  the  evidence  is  sufficient  to  sustain  a  verdict  on  ap- 
peal, it  is  sufficient  to  withstand  a  demurrer.  To. 

3.  Same. — Contest  of  WiU. — Evidence. — See  opinion  for  a  statement  of  evi- 
dence deemed  sufficient,  on  demurrer,  to  sustain  an  action  to  set  aside 
a  will  as  "unduly  executed."  lb. 

4.  Piuctice. — DismxJisal. — The  general  denial  and  affirmative  defences  be- , 
ing  pleaded,  the  plaintiff,  after  both  parties  had  put  in  evidence  and 
rested,  demurred  to  the  evidence,  and  the  court  compelled  the  defend- 
ants to  join  in  the  demurrer.     The  demurrer  was  overruled,  and  then 
the  plaintiff  was  permitted  to  dismiss  his  suit. 

Held^  that  the  demurrer  was  wholly  unauthorized. 
Hddy  also,  that  no  judgment  could  properly  be  rendered  up>on  it. 
Held,  also,  that  there  was  no  error  in  permitting  the  plaintiff  to  dismiss 
nb  cause.  PiaiU  v.  Edwardiy  &8S 

DEPOSITARY. 

See  Deed  ;  Pleading,  3. 

DESCENTS. 

See  Partition  ;  Will,  1. 

Statutes  Construed. — Collateral  Heirs. — Distribution. — Collateral  relatives  in 
the  second  degree,  where  any  in  the  first  degree  also  survive,  take  per 
8HiT>es,  under  R.  S.  1881,  sections  2468,  2469  and  2470.  Thus,  the  heirs 
being  nine  nephews  surviving,  and  grand-nephews,  children  of  two 
nephews  deceased,  the  latter  take  the  shares  which  would  have  gone 
to  their  respective  parents  had  they  survived.  Blake  v.  BiakCf  65 

DESCRIPTION. 
See  Mortgage,  5,  12;  Real  Estate,  Action  to  Recover,  4,  5. 
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DILIGENCE. 
See  Decedents'  Estates,  2  to  4 ;  Vendor  and  Vendee,  1,  4. 

DISMISSAL. 

See  Criminal  Law,  12;  Demurrer  to  Evidence,  4;  Practice^  17;  Su- 
preme Court,  6, 13,  15. 

DONATION. 
See  Husband  and  Wipe,  6. 

DRAWER  AND  DRAWEE. 
See  BiLii  OF  Exchange. 

DURESS. 
See  Criminal  Law,  13  to  27 ;  Marriage  Contract  ;  Mortgage,  10. 

EJECTMENT. 

See  New  Trial,  2,  3;  Real  Estate,  Action  to  Recover;  Receiyer,  2; 

Sheriff's  Sale,  4 ;  Witness,  2. 

ELECTION. 
See  City,  3 ;  Will,  1. 

EMBEZZLEMENT. 

See  Decedents'  Estates,  13. 

ENDORSER  AND  ENDORSEE, 
See  Decedents'  Estates,  3,  4 ;  Promissory  Note,  5,  9. 

EQUITY. 
See  Decedents'  Estates,  7 ;  Sheriff's  Sale,  1. 

EQUITY  OF  REDEMPTION. 
See  Mortgage,  4. 

ESCROW. 
See  Deed. 

ESTOPPEL. 

8ee  County  Treasurer,  2 ;  Fraudulent  Conveyance,  2 ;  Mortgage, 
S;  Pleading,  1 ;  Principal  and  Surety,  1;  Promissory  Note,  13; 
Redemption,  2. 

ESTRAYS. 

See  Criminal  Law,  36. 

EVICTION. 
See  Mortgage,  1 ;  Promissory  Note,  3. 

EVIDENCE. 

See  Assault  and  Battery,  1;  Attachment,  8;  Bill  of  Exceptions,  1, 
4;  Contract,  3, 13;  County  Treasurer,  2;  Criminal  Law,  2,  4,  11, 
38,  40;  Decedents'  Estates,  4,  11 ;  Demurrer  to  Evidence;  In- 
structions, 3, 6;  Intoxicatwg  Liquor,  2,  5;  Judgment,  8,  9;  Mar- 
riage Contract,  2;  N^xsligence,  3, 4, 6;  New  Trial,  4;  Pleading, 
18;  Practice,  8,  12,16,  16;  Promissory  Note,  2;  Railroad,  2; 
Supreme  Court,  1,  4,  8,  12,  14, 19,  23  to  25,  28;  Taxes,  2;  Verdict; 
Witness. 

He<imy, — Title  to  Permnal  Property, — In  an  action  by  A.  against  B.  to  try  the 
title  to  property  levied  upon  as  the  property  of  C,  to  satisfy  a  judgment 
recovered  against  C.  by  B.,  it  is  error  to  allow  B.  to  prove  that  C,  who 
was  not  a  party  to  the  suit,  claimed  the  property,  as  such  statement, 
in  the  absence  of  A.,  was  mere  hearsay.  Samera  v.  Sdmers,  599 


620  INDEX. 

EXCEPTION. 

See  Bill  of  Exceptions;  Mortgage,  2, 3;  New  Trial,  2;  Practice,  2, 
5 ;  Special  Finding  ;  Supreme  Court,  7,  17. 

EXCESSIVE  DAMAGES. 
See  Assault  and  Battery,  2;  Negligence,  5;  Supreme  Court,  2. 

EXCUSE. 

See  Assault  and  Battery,  1 ;  Decedents'  Estate*?,  3,  4;  Negligence, 
7;  Pleading,  3;  Principal  and  Surety,  1. 

EXECUTION. 
See  Judgment,  2 ;  Replevin  Bail  ;  Sale;  Sheriff's  Sale. 

1.  Levy, — Chattel  Mortgage. — Replevin. — The  sheriff  may,  by  reason  of  the 
statute,  R.  S.  1881,  section  722,  levy  upon  and  seize  property  which  is 
under  chattel  mortgage,  and  is  not  thereby  subject  to  an  action  of  re- 
plevin at  the  suit  oi  the  mortgagee.  Louthain  v.  MiUerj  161 

2.  Xfien.— An  execution,  upon  its  delivery  to  the  officer,  becomes  a  lien  on 
personalty,  and  such  lien  will  prevail  against  any  subsequent  pur- 
chaser. IHxon  V.  Duke,  4S4 

EXECUTOR. 

See  Trust  and  Trustee,  3 ;  Will,  3. 

EXEMPTION  LAW. 

See  Replevin  Bail. 

Waiver  of  Right. — Where  the  right  to  an  exemption  exisU)  by  statute,  it  can 
not  be  waived  by  contract  prior  to  the  issuing  uf  the  execution. 

Maloney  v.  NewUm,  565 
EXHIBIT. 

See  Conversion,  1 ;  Fraudulent  Conveyance,  1 ;  Mortgage,  9 ;  Plead- 
ing, 1,  3. 

FALSE  REPRESENTATIONS. 
See  Promissory  Note,  7. 

FENCE. 
See  Railroad,  1. 

FINDING. 
See  Practice,  16, 19 ;  Special  Finding  ;  Supreme  Court,  8 ;  Verdict. 

FIRE  INSURANCE, 
See  Insurance. 

FIXTURES. 

See  Mortgage,  8. 

FORECLOSURE. 
See  Contract,  5 ;  Married  Woman,  2,  3 ;  Mortgage  ;  Pleading,  13. 

FOREIGN  STATUTE. 
See  Conflict  op  Laws;  Contract,  11. 

FORMER  ACQUITTAL. 
See  Criminal  IjAw,  38. 

FORMER  ADJUDICATION. 

See  Attachment,  2 ;  Decedents*  Estates,  12 ;  Landlord  and  Tenaitt, 
1 ;  Mortgage,  2 ;  Supreme  Court,  «6 ;  Town,  3. 
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FRAUD. 

See  Attachment,  8 ;  Bastardy  ;  Chattel  Mortgage,  2 ;  Fraudulent 
Conveyance;  Partnership,  5;  Pleading,  6;  Principal  and 
Surety,  1 ;  Promissory  Note,  3,  7,  13 ;  Vendor  and  Vendee. 

FRAUDULENT  CONVEYANCE. 

See  Attachment,  8. 

1.  Real  or  Personal  Property. — Complaint, — Exhibits. — In  a  suit  by  a  creditor 
to  set  aside  the  conveyance  of  real  estate,  or  the  written  transfer  of 
personal  property,  as  fraudulent  against  the  grantor's  creditors,  neither 
the  conveyance  nor  the  bill  of  sale  is  the  foundation  of  the  creditor's 
cause  of  action ;  and,  therefore,  it  is  not  necessary  to  the  sufficiency 
of  the  complaint,  upon  a  denfiurrer  thereto  for  the  want  of  facts,  that 
a  copy  of  the  conveyance  or  bill  of  sale  should  be  made  an  exhibit  or 
filed  with  the  complaint.  Heekelman  v.  Rupp^  286 

2.  Estoppel. — HuAand  and  Wife.— %mi  by  a  judgment  creditor  to  reach 
real  estate,  alleged  to  have  been  conveyed  by  the  debtor  through  an- 
other to  the  debtor's  wife  to  defraud  the  creditor,  and  by  the  wife  to 
W.,  with  notice.  Answer  in  estoppel,  that  the  creditor,  while  the  wife 
held  title  and  because  thereof,  had  taken  the  wife's  note. 

Heldy  that  the  answer  was  bad.  Heaton  v.  WhUey  376 

■  3.  Same. — Trust. — Parol  Agreement. — A  further  answer,  that  title  to  another 
tract  of  land,  which  had  been  paid  for  mostly  by  the  money  of  the  wife, 
had  been  conveyed  to  the  husband  upon  his  parol  agreement  to  hold 
it  in  trust  for  the  wife,  and  that  the  land  in  controversy  was  paid  for 
by  the  proceeds  of  that  tract,  and  the  conveyance  taken  to  the  hus- 
band before  the  indebtedness  accrued,  upon  his  parol  agreement  to 
hold  in  trust  for  the  wife,  and  that  she  had  invested  her  own  fnnds  in 
improving  the  land,  and  denying  all  fraud,  was  held  good  on  de- 
murrer. J&. 

GAMBLING. 

See  Criminal  Law,  30. 

GIFT. 
See  Coimv^CT,  12;  Husband  and  Wife,  6. 

GRAVEL  ROAD. 
See  Promissory  Note,  11, 12. 

GROWING  CROPS. 
See  Receiver,  2;  Sale,  2. 

GUARDIAN  AND  WARD. 
See  Husband  and  Wife,  11. 

HANDWRITING. 
See  Witness,  1. 

HARMLESS  ERROR. 
See  Practice,  19 ;  Supreme  Court,  3, 12. 

HEIRS. 
See  Decedents'  Estates,  9, 10, 14;  Descents;  PARTmoH. 

HIGHWAY. 
See  Negligence,  3. 

HOUSEHOLDER. 
See  Replevin  Bail,  3. 
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HUSBAND  AND  WIFE. 

See  Deed;  FRAUDUiiENT  Conveyance,  2,3;  Married  Woman;  Me- 
chanic's Lien;  Mortgage,  10, 11 ;  Partition;  Beal  Estate,  Ac^ 
TioN  TO  Recover,  1 ;  Will,  1. 

1.  C(mtrajct. —  Wife^s  Separate  Property, — Under  statutory  provisions  that  a 
wife's  separate  property  shall  remain  her  own,  and  that  she  may  con- 
tract concerning  it,  or  part  with  it,  only  with  tlie  consent  of  the  hus- 
band, her  contract  with  the  husband  does  not  bind  her. 

Hileman  v.  HUeman,  I 

2.  Same, — SiatiUe  of  LimUaiiojis, — Trust  and  Trustee, — Demand. — If  a  wife 
sue  her  husband  or  the  administrator  of  his  estate  upon  his  express 
promise  to  repay  money  received  of  her,  the  statute  of  limitations  may 
be  pleaded ;  but  if,  disregarding  the  contract,  she  treat  him  as  a  trus- 
tee,  as  she  may,  the  statute  afiords  no  defence  until  after  demand  and 
refusal  to  account,  or  the  equivalent  thereof.  i&. 

3.  Same, — Presumption, — Husband  a  Trustee, — The  presumption  under  the 
statute  is  that  the  money  or  property  of  a  wife  acquired  by  descent^ 
devise  or  gift,  remains  her  separate  property,  and  that,  if  the  husband 
takes  the  possession  and  management  thereof,  he  does  it  as  trustee  for 
her.  /6. 

4.  Same, — If  a  husband  collect  or  receive  moneys  owing  or  belonging  to 
his  wife,  or  instead  thereof  take  up  and  cancel  his  own  obligations,  he 
is  accountable  to  her.  .  lb. 

5.  Same, — Advancement  to  Daughter  by  Giving  Oredit  to  Husband, — If  a  father 
make  an  advancement  or  gift  to  his  daughter  by  I'educing  the  price  of 
land  conveyed  to  her  husband,  the  latter,  in  the  absence  of  an  express 
promise,  is  not  liable  to  his  wife,  as  trustee  or  otherwise,  for  the  amount 
of  the  reduction.  lb, 

6.  City. — Donation  of  Land  for  Street  by  Hu^and  Bars  Wife^s  TnieresL — Ae- 
eeptanee, — A  donation  or  grant  of  land  by  a  husband,  during  life,  to  a 
municipal  corporation  for  use  as  a  street,  noted  as  such  on  the  plat  of 
the  city  or  an  addition  thereto,  made  in  accordance  with  the  statute, 
R.  S.  1881,  sec.  3374  et  seq.j  and  accepted  by  the  city,  bars  the  inchoate 
interest  of  his  wife  in  such  land.  Duncan  v.  Terre  Haule^  104 

7.  Judicial  Sale. — Assignment  for  Benefit  of  Creditors. —  Wif^s  Inchoate  Inter- 
est,— If  a  husband  owning  realty  makes  an  assignment,  under  the  stat- 
ute, for  the  benefit  of  creditors,  the  assignee  can  sell  only  the  undi- 
vided two-thirds  of  the  land  ;  such  sale  being  a  judicial  sale  whereby, 
under  the  law  of  1875,  the  wife's  inchoate  right  becomes  absolute. 

Wright  V.  Qelvin,  ISS 

8.  Disposition  cf  Personally. — The  law  of  this  State  places  no  restriction,  in 
the  interest  of  the  wife,  upon  the  power  of  a  husband  to  dispose  of 
his  personal  estate.  Ptmd  v.  Sweetser,  144 

9.  Wif^s  Personal  Services.  — ^tore  the  act  of  1879  the  personal  service* 
and  earnings  of  a  wife  belonged  to  the  husband.     Davis  v.  Davis^  157 

10.  Same, — Promise  to  Wife, — Mainienance  of  Child  in  Family, — Where  a  man 
and  woman,  owning  adjoining  farms,  marrv,  and,  dwelling  in  the 
house  of  the  wife,  live  upon  the  products  of  both  farms  indiscrimi- 
nately, maintaining  as  a  member  of  their  family  a  grandchild  of  the 
husband,  the  wife  can  not  (after  the  death  of  the  husband)  maintain 
an  action  against  the  child's  father  upon  his  promise  made  to  her  to 
pay  her  for  caring  for  and  maintaining  the  child.  Tb, 

11.  Wife^s  Personalty  at  Common  Law, — Reduction  to  Possession, — Before  1851 
the  common  law  in  respect  to  husband  and  wife  was  in  force  in  Indiana, 
whereby  the  wife's  personal  estate,  such  as  money,  goods,  chattels,  and 
movables  which  she  had  in  possession  at  the  time  of  the  marriage. 
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vested  immediately  and  absolutely  in  the  husband ;  and  so  of  money  in 
the  hands  of  her  guardian,  from  whom  it  was  received  by  the  husband. 

Waldron  v.  Sanders,  270 

12.  Same. — Common  Law, — Trust, — If  at  common  law  a  wife,  having  money 
in  her  own  right  and  custody,  delivers  it  to  her  husband  under  his 
promise  to  invest  it  in  real  estate  for  her  and  in  her  name,  but  he, 
without  her  knowledge,  takes  the  title  in  his  own  name,  he  does  not 
hold  the  land  in  trust  for  her,  because  the  money  was  in  fact  and  in 
law  not  hers  but  his.  /6. 

IMPROVEMENTS. 

See  Real  Estate,  Action  to  Recoveb,  2. 

INDICTMENT. 
See  Criminal  Law,  6,  8  to  12,  30,  44 ;  Intoxicating  Liquobs. 

INJUNCTION. 
See  Judgment,  2,  3,  9 ;  Nuisance. 

INSOLVENCY. 
See  Decedents'  Estates,  3,  4. 

INSTRUCTIONS  TO  JURY. 

See  Attachment,  5 ;  Bill  of  Exceptions,  2 ;  Criminal  Law,  2,  35,  41  \ 
Intoxicating  Liquor,  6;  Marriage  Contract,  1,  2;  Practice,  8,. 
15;  Railroad,  2;  Supreme  Court,  4,  10  to  12,  25;  Written  In- 
strument. 

1.  Practice, — Interrogatories, — An  oral  statement  by  the  judge  to  the  jury, 
directing  them  to  answer  certain  interrogatories,  is  not  an  instruction 
within  tne  meaning  of  the  law,  and  there  is  no  error  in  making  it  after 
a  request  to  instruct  in  writing.  Trentman  v.  nileyj  33 

2.  Same. — The  refusal  of  the  court  to  give  an  instruction  to  the  jury  ap- 
plicable to  facts  which  the  jury  find  do  not  exist  is  not  error.  lb, 

3.  Evidence, — An  instruction  which  recites  a  part  of  the  evidence,  and 
tells  the  jury  that,  if  they  believe  it,  then  the  act  complained  of  was 
not  the  act  of  the  defendant,  ought  not  to  be  given,  if  tnere  was  other 
evidence  upon  the  same  point  consistent  with  that  recited,  which 
tended  to  show  that  the  act  was  that  of  the  defendant. 

Pittsburghy  etc.,  Co,  v.  Sponier,  165 

4.  Same, — It  is  not  error  to  refuse  a  correct  instruction  if  its  substance 
be  given  in  another  form.  lb. 

6.*  Same. — Verbal  omissions  and  errors  in  an  instruction,  which  impair 
its  literal  accuracy,  but  can  not  be  supposed  to  mislead  the  jury— e.  g., 
omitting  to  specify  a  certain  time,  which  is  nevertheless  clearly  im- 
plied— do  not  constitute  an  available  objection.  lb. 

6.  Same.— The  court  may  properly  state  to  the  jury  that  there  was  evi- 
dence tending  to  prove  a  given  fact ;  it  may  even  recapitulate  the  evi- 
dence and  say  what  it  conduces  to  prove,  if  the  jury  be  also  told  that 
they  must  determine  for  themselves  what  it  does  really  establish.   lb, 

7.  AimmjAuM  of  Facts, — An  instruction  of  the  court  to  the  jury,  which  as- 
sumes the  truth  of  facts  in  issue  between  the  parties,  is  erroneous. 

Heckelman  v.  Bupp,  286 

8.  Becoird. — Where  instructions  are  not  signed  by  the  judge  or  the  party 
asking  them,  or  his  attorney,  and  the  record  does  not  show  that  they 
were  filed,  and  they  are  not  in  a  bill  of  exceptions,  they  are  not  prop- 
erly a  part  of  the  record.  HeaJUm  v.  WhiiU,  376 

INSURANCE. 

Waiver  of  Conditions, — Agent^s  Authority, — An  adjusting  agent  of  afire  insur- 
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ance  company  to  whom  a  loss  is  referred  by  the  companyi  with  au- 
thority to  manage  and  control  it  until  it  is  disposed  of)  has  authority 
to  waive  the  preliminary  proofs  of  loss  which  the  policy  requires  to  be 
made  to  the  company;  and  if  he  place  a  refusal  to  pay  the  loss  wholly 
upon  other  grounds,  it  is  a  waiver  of  the  right  to  defend  a  suit  on  the 
ground  that  such  proofs  were  not  made.  jEtna  Insurance  Co.  v.  Shryer,  302 

INTENTION. 
See  Will,  2. 

INTEREST. 

See  Mortgage,  4 ;  Taxes,  7,  9. 

INTERROGATORIES  TO  JURY. 
See  Instructions,  1 ;  Verdict,  1,  2. 

Submimon  of, — It  is  not  error  to  refuse  to  submit  to  the  jury  an  interrog- 
atory as  to  a  question  of  fact  not  involved  in  the  issues,  or  as  to  a 
question  of  law.  Treniman  v.  Wiley,  S3 

INTOXICATING  LIQUOR. 

See  Negligence,  7. 

1.  Sale  Without  LiceMe. — Indictment, — An  indictment  for  selling  intoxicat- 
ing liquor  without  license  '*  to  be  drunk  and  suffered  to  be  drunk  in 
the  defendant's  house,  out-house,  yard  and  garden,"  is  good  on  motion 
to  quash;  charging  thus  in  the  conjunctive  it  merely  avers  more  than 
is  necessary  to  make  an  offence,  under  section  5320,  R.  S.  1881. 

StockweU  V.  State,  52S 

2.  Same, — Ekiidence, — Appurtenances, — A  platform  and  steps  annexed  to  a 
room  are  appurtenances  thereof,  witnin  the  meaning  of  section  5320, 
R.  S.  1881.  lb, 

3.  Unlawful  Sale, — h^ury  in  Omaequenee  of  Intoxication. — PtvxinuUe  Oauge, — 
LiahilUy  for  HeeuUs. — Negligence. — An  unlicensed  liquor  dealer  fur- 
nished on  Sunday  intoxicating  liquor  to  A.  until  he  was  helpless  and 
unconscious,  and  in  that  condition  placed  him  in  his  sleigh,  to  which 
was  attached  a  quiet  horse  of  t)ie  plaintiff  which  A.  had  in  use.  An 
accident,  induced  by  the  inability  of  A.  to  manage  the  horse,  caused 
the  latter  to  run  away,  whereby  the  horse  was  killed. 

Held,  that  the  liquor  seller  was,  by  statute  (R.  S.  1881,  sec.  6323),  as  well 
as  at  common  law,  liable  for  the  value  of  the  horse.  Dmilap  v.  Wagner,6S9 

4.  Sale  Without  License.— Time,— Statute  of  Limitaiions. — Time  is  not  of  the 
essence  of  the  offence  of  selling  liquor  without  license,  and  hence  the 
time  charged  need  not  be  strictly  proved,  but  it  will  be  sufficient  to 
show  that  the  act  was  done  at  any  time  within  the  statute  of  limita- 
tions. FofU}ler  v.  State,  5$S 

6.  Evidence, — Instructions. — Where  the  evidence  shows  that  the  defendant, 
not  being  licensed  to  retail  intoxicating  liquors,  sold  the  prosecuting 
witness  "  one  drink  "  of  whiskey,  and  there  was  no  evidence  that  "  one 
drink  "  was  less  than  a  quart,  there  was  no  error  in  refusing  to  instruct 
the  jury  that  the  defendant  could  not  be  found  guilty.  In  sue)}  case 
the  court's  instruction  to  the  jurv,  that  before  they  could  convict  they 
must  find,  beyond  a  reasonable  doubt,  that  the  quantity  sold  was  less 
than  a  quart,  is  a  correct  statement  of  the  law  applicable  to  the  evi- 
dence. Feigel  v.  StaU,  580 

ISSUE. 

See  Supreme  Court,  18. 

JEOPARDY. 
See  Criminal  Law,  25,  26. 
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JUDGE. 
See  City,  3;  Courts,  2;  Practice,  14;  Supreme  Court,  20. 

JUDGMENT. 

See  Attachment,  2,  3,  7;  Criminal  Law,  14,20,  23;  Decedents' Es- 
tates, 12;  Demurrer  to  Evidence,  4;  Partnership,  6;  Plead- 
ing, 17;  Practice,  2,  13,  17;  Redemption,  1;  Replevin,  4;  Re- 
plevin Sail  ;  Town,  3 ;  Verdict,  4. 

1.  Coets.—New  Ti-iai, — The  rendition  of  a  judgment  for  costs,  without  re- 
lief from  valuation  laws,  if  erroneous,  is  not  cause  for  a  new  trial. 

Treniman  v.  Wiiey,  SS 

2.  Execution, — Injunction. — Collateral  Attack, — An  action  to  enjoin  the  en- 
forcement of  a  judgment  by  execution  is  a  collateral  attack,  and  can 
be  maintained  only  upon  a  showing  that  the  judgment  is  void. 

Krug  V.  DamSy  309 

3.  Same, — Summons, — Service, — Default, — It  is  not  cause  for  enjoining  the 
enforcement  of  a  judgment  taken  upon  default,  th^tno  summons  was 
issued  under  the  seal  of  the  court  as  required  by  law,  that  no  such 
summons  was  ever  issued  and  served  in  any  manner,  and  that  the  party 
did  not  appear,  and  had  no  summons  served  upon  him  to  appear  to 
the  action.  lb. 

4.  Same, — Sermee  of  Process, — Sheriff  ^s  Return  Conclusive. — ^The  return  of  the 
sheriff  showing  service  of  process  being  conclusive  on  the  party,  a  judg- 
ment by  default  can  be  shown  to  be  void  for  want  of  such  service  only 
by  averment  that  the  record  does  not  show  such  return,  and  that  there 
was  in  fact  no  such  return.  lb. 

b.  Same, — Legal  Presumptions,  Comparative  Strength  of. — The  presumption  of 
regularity  in  the  final  I'udffment  of  the  court  is  stronc^er  than  the  pre- 
sumption that  the  sheriff  did  not  make  a  false  return  oi  the  process.  lb, 

6.  Same. — Seal  of  Court. — A  judgment  by  default  is  not  void  for  want  of 
the  seal  of  the  court  upon  the  summons.  lb, 

7.  Decedent^  Estates. — An  application  to  enforce  a  judgment  aeainst  a  de- 
cedent's estate,  made  under  section  621,  R.  S.  1881,  can  not  be  objected 
to  by  the  tenant  of  real  estate  againnt  which  the  judgment  is  sought  to 
be  enforced  on  the  ground  that  it  fails  to  show  whether  or  not  there 
were  assets  in  the  hands  of  the  administrator.  Cox  v.  Stoutf  J^S 

8.  Evidence. — Record  Reinstated, — Where  the  record  of  a  judgment,  which 
has  been  destroyed,  has  been  reinstated,  it  is  admissiole  to  prove  the 
judgment,  without  producing  also  the  pleadings.  lb, 

9.  Same. — Ir^nction. — In  an  application  to  enforce  a  judgment  under  sec- 
tion 621,  R.  S.  1881,  it  is  not  error  to  put  in  evidence  a  record  showing 
that  there  had  been  an  injunction  restraining  the  sale  on  execution  ol 
lands  to  satisfy  the  judgment.  lb. 

10.  Collateral  Attack. — Notice. — A  judgment  can  not  be  attacked  collaterally 
for  insufficient  notice  to  a  party,  if  it  appear  that  there  was  some  no- 
tice although  defective.        Oppenheim  v.  Pittsburghy  etc,  R,  W.  Co.,  471 

11.  Same. — Jurisdiction. — City  Court. — When  a  city  court  erroneously  deter- 
mines notice  to  a  party  to  be  sufficient,  that  determination  can  not  be 
collaterally  impeached.  lb. 

JUDICIAL  COGNIZANCE. 
See  Criminal  Law,  6 ;  Mobtoaoe,  5. 

JUDICIAL  SALE. 

See  Decedents'  Estates,  5,  6;  Husband  anO  Wipe,  7;  Mabried  Wo- 
man, 3 ;  Sheriff's  Sale.  . 

Vol.  85.— 40 
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JURAT. 
See  Criminal  Law,  3. 

JURISDICTION. 

See  County  Commisbionubs;  Criminal  Law,  39;  JuDOMEirr,  II;  Sc^ 

PREME  Court,  26. 

JURY. 

See  Criminal  Law,  1,  34,35;  Instructions  to  Jury;  Negligence,  4; 
Receiver,  3 ;  Replevin,  1 ;  Supreme  Court,  26. 

1.  Misconduct, —  Verdid. — New  JVkU, — After  the  jury  had  been  instructed 
and  placed  in  charge  of  a  bailiff,  some  of  them,  understanding  errone- 
ously  that  the  court  had  given  them  a  short  recess,  separated  from  the 
rest ;  one  drank  a  glass  of  beer,  producing  no  intoxication  ;  thej  held 
no  conversation  with  any  one  about  the  case,  and  in  four  minutes  all 
were  in  the  jury  room,  where  they  stayed  until  the  verdict  was  agreed 
upon. 

Held,  that  there  was  no  cause  for  a  new  trial.   Carter  v.  The  Ford,  etc.,  Ch.,  180 

2.  Omirojci. — (hnalruciion. — A  jury  is  not  at  liberty  to  find  the  effect  and 
meaning  of  a  written  contract;  that  is  the  duty  of  the  court. 

Dixon  V.  Duhe,  4Sj^ 

JUSTICE  OF  THE  PEACE. 
See  Bond,  3,  4;  Criminal  Law,  34;  Supreme  Court,  26. 

LANDLORD  AND  TENANT. 
See  Judgment.  7. 

1.  Bent. — Former  AdjudiccUion.— -In  a  suit  by  a  landlord  for  rent  and  pos- 
.   session,  an  answer  of  former  adjudication  is  well  met  by  a  reply  that 

the  pendine:  action  is  for  rent  accrued  since  the  former  trial. 

^  ^iriein  v.  Greery  S72 

2.  Same, — A  tenant  holding  possession  as  such  can  not,  as  against  his 
landlord,  deny  the  title  of  the  latter  and  thereby  avoid  paying  rent.  Ih, 

8.  Lea8e.^--Notic€  to  Quit.— Under  a  lease  of  buildings,  at  a  specified  rental, 
to  be  paid  on  a  day  certain,  and  of  farming  lands,  to  be  paid  for  by  a 
share  of  the  crops,  there  being  a  failure  to  pay  the  rental  for  the  build- 
ings at  the'  time  fixed,  which  was  before  the  maturity  of  the  crops,  the 
entire  tenancy  can  not  be  terminated  by  a  ten  days*  notice. 

Rieketts  v.  Biehardson^  SOS 

4.  Same. — Forfeiture.. — A  covenant  by  a  tenant  to  keep  down  the  briars, 
weeds  and  sprouts  in  the  fence  comers,  does  not  mve  liberty  to  post- 
pone its  performance  until  the  end  of  the  term ;  but  a  breach  would 
not  enable  the  landlord  to  end  the  tenancy  by  a  ten  days'  notice.    lb. 

LARCENY. 
See  Criminal  Law,  8  to  11,  42,  43. 

LEASE. 
See  Contract,  3;  Landlord  and  Tenant;  Promissory  Note,  3,  4. 

LIEN. 

See  Attachment,  7;  Contract,  13;  Decedents'  Estates,  12:  Execu- 
tion; Mechanic's  Lien;  Mortgage;  Partnership,  6;-  Redemp- 
tion, 1 ;  Taxes,  5,  8 ;  Vendor  and  Vendee. 

Live-Stock, — Keeper^s  Lien. — SUtJhUe  Construed. — Evidence, — Beplevin. — Where, 
in  an  action  of  replevin,  the  evidence  shows  a  contract  whereby  the 
defendant  undertook,  for  a  price  stated,  to  keep  fifty  head  of  cattle 
for  the  plaintiff  in  a  manner  and  for  a  time  stated,  and  that  the  de- 
fendant performed  the  agreement,  the  jury  is  warranted  in  inferring 


INDEX.  62r 

that  the  defendant  was  in  the  business  of  feeding  liye-stock  and  ac- 
cordingly entitled,  under  section  5292,  R.  S.  1881,  to  a  lien. 

Bwnnell  v.  DotrMon,  567' 
LIFE-ESTATE. 

See  Will,  1. 

LIQUOR  LAW. 
Bee  Intoxicatino  Liquor. 

MALICIOUS  TRESPASS. 
See  Criminal  Law,  3  to  5,  45. 

MANDATE. 

See  School  Law. 

L  Public  Officer, — A  public  officer  will  not  be  compelled  by  mandate  to  do 
an  act  at  the  instance  of  a  relator  who  does  not  show  that  he  has  an 
interest  in  the  act  sought  to  be  coerced.         Stale,  ex  rcL,  v.  QruJbb,  21S 

2.  Scone. — I\-aetice. — The  alternative  writ  of  mandate  to  compel  two  or 
more  acts,  if  not  sufficient  as  to  all,  is  bad  on  demurrer.  /6. 

MARRIAGE.* 
See  Bastardy. 

MARRIAGE  CONTRACT. 

1.  Instruction. — Duress. — In  a  suit  for  breach  of  a  marriage  promise,  an- 
instruction  which  correctly  states  the  facts  necessary  to  be  proven  by 
the  plaintiff,  professing  to  do  no  more,  is  not  erroneous  for  failure  to^ 
inform  the  jury  further  that  the  promise  would  not  bind  the  defend- 
ant if  made  under  duress.  McCrum  v.  Hildebrandy  204- 

2.  Same, — Evidence  of  Coiitrad, — An  instruction  in  such  case,  which  sub- 
mits to  the  jury  the  conduct  of  the  parties  towards  each  other,  as< 
proper  evidence  to  be  considered  in  determining  whether  a  promise  of 
marriage  existed,  is  proper;  indeed,  the  jury  may  be  told  that  a  prom* 
ise  may  be  inferred  from  circumstances.  76. 

3.  Same, — A  promise  of  marriage,  freely  made,  is  not  nullified  by  aor 
other  made  under  duress.  Ih* 

MARRIED  WOMAN. 

See  Fraudulent  G)nveyance,  2,  3;  Husband  and  Wife;  Mechanic's 
Lien;  Mortgage,  10,11;  Partition;  Real  Estate,  Action  to 
Recover,  1. 

1.  ContrcuA. — Mortgage. — Separate  Real  Estate, — Pleading. — A  complaint  by 
a  married  woman  to  annul  a  mortgage  made  by  her  of  her  separate 
real  estate,  her  husband  joining,  while  the  act  of  March  25th,  1879, 
was  in  force,  which  does  not  show  the  mortgage  to  be  such  as  was  pro- 
hibited by  that  act,  is  bad  on  demurrer.        Gregory  v.  Van  Voontj  108 

2.  Same. — Foreclosure  af  Mortgage  Against  Wife^s  Land. — Promissory  Note. — 
A  mortgage  by  a  married  woman,  her  husband  joining,  of  her  lands 
acquired  by  gift,  devise  or  descent,  to  secure  a  loan  made  by  her,  may 
be  enforced  if  the  debt  be  identified  in  the  mortgage,  though  a  note 
for  the  money  made  by  her  is  void  as  a  personal  obligation.  lb. 

3.  Foredosure  of  HusbancTs  Mortgage. — Sheriff's  Sale  of  Lands. —  When  Wife's 
Lnchoate  Interest  Vests. — Obligation  of  Contracts. — Constitutional  Law. — Stat- 
ute  Constrv/id. — Upon  the  foreclosure  of  a  mortgage  on  real  estate,  exe- 
cuted by  the  husband  alone  prior  to  August  24th,  1875,  to  secure  a 
debt  other  than  for  purchase-money,  and  the  sheriff's  sale  of  the  mort- 
gaged premises,  where  the  judgment  of  foreclosure,  was  rendered,  and 
the  safe  thereunder  was  made,  subsequent  to  August  24th,  1875,  the 
wife's  inchoate  interest  in  the  mortgaged  real  estate  will  not  vest  and 
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become  absolute  in  her,  unless  and  until  she  shall  survive  her  hus- 
band. In  such  a  case,  section  2508,  B.  S.  1881,  can  not  be  construed 
as  applicable;  for,  if  the  section  were  applicable,  its  effect  would  be  to 
impair  the  obligation  of  the  mortgage  contract,  and,  to  that  extent,  the 
section  would  be  unconstitutional  and  void.     VoUz  v.  BawUs,  198^  602 

4.  Statute  of  Frauds, —  Vendor  and  Vendee, — Implied  fVomise. — OontracL — 
Oonsideraiion. — A  married  woman  joined  her  husband  in  the  convey- 
ance of  his  lands,  in  consideration  of  which  the  vendee  orally  agreed 
to  convey  to  her  a  city  lot,  which  he  afterwards  refused  to  do. 

Held,  that  a  complaint  by  the  wife  against  the  vendee  for  failure  to  per- 
form his  agreement,  showing  these  facts,  was  good  on  demurrer. 

Held,  also,  that  the  release  by  a  wife  of  her  inchoate  interest  in  her  hus- 
band's lands  may  be  a  valuable  consideration. 

Held,  also,  that  these  facts  give  rise  to  an  implied  promise  by  the  vendee  that 
he  will  return  what  he  has  received  or  its  value,  as  being  held  by  him 
on  a  consideration  which  has  failed.  Jarhoe  v.  Severin,  4^ 

6.  Same, —  Husband  and  Wtfe, —  Conveyance, —  Preaumption, —  Where  a  wife 
joins  with  her  husband  in  the  conveyance  of  his  land,  it  will  be  pre- 
sumed, in  the  absence  of  any  special  agreement  to  the  contrary,  that 
the  inducement  for  the  release  of  her  inchoate  right  as  to  the  grantee 
was  the  consideration  paid  by  him  for  the  land.  Ib» 

6.  Oontradfor  Services, — Mauler  and  Sei'vant, — An  agreement  by  a  married 
woman  to  pay  an  attendant  for  services  is  void,  and  can  not  be  en- 
forced, although  it  was  acknowledged  by  her  after  the  death  of  her 
husband.  An  acknowledgment  of  an  agreement  does  not  constitute  a 
promise  to  pay.  Candy  v.  Ccppock,  594 

MASTER  AND  SERVANT. 

See  Married  Woman,  6;  Negligence,  3,  6. 

MEASURE  OF  DAMAGES. 
See  Appeal  Bond  ;  Attachment,  4,  5 ;  Negligence,  4 ;  Replevin,  2. 

MECHANIC'S  LIEN. 

Married  Woman, — Husband  and  Wife, — Where  a  married  woman,  owning  a 
city  lot,  mortgaged  it  to  raise  money  to  improve  it  by  the  erection  of 
a  house  thereon,  the  husband  taking  the  money,  and,  with  her  knowl- 
edge and  consent,  erecting  the  building,  employing  another  to  plaster 
it,  the  necessary  inference  follows  that  the  husband  was  either  her 
affent  or  a  contractor  to  build  the  house,  and  in  either  case  the  statute 
gives  the  plasterer  a  right  to  a  mechanic's  lien,  by  recording  the  proper 
notice.  liiomp8(m  v.  Sh^pard,  S6t 

MEMBER  OF  FAMILY. 
See  Husband  and  Wife,  10 ;  Parent  and  Child. 

MERGER. 
See  Redemption,  1. 

MILL. 

See  Mortgage,  8. 

MITIGATION  OF  DAMAGES. 
See  Attachment,  6. 

MISTAKE. 
See  Decedents'  Estates,  7  to  9 ;  Sheriff's  Sale,  3. 

MORTGAGE. 
See  Chatiel  Mobtoaoe;  Contract,  5^  11;  Married  Woman,  1  to  3; 
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Pleadino,  18;  Principal  and  Surety,  2;  Promissory  Note,  4;  Re- 
demption, 1 ;  Will,  1. 

1.  Consideration. —  Vendor  and  Purchojier. — Partial  Failwe  of  Title, — Etyiction. 
— Promissory  Note, — Decedents^  Estates. — Assiffnor  and  Assiffnee. — Priority 
t^Lieruf. — Partition. — Suit  by  an  administrator  to  foreclose  a  mortgage 
lor  instalments  of  purchase-money  of  lands  first  maturing — several 
notes  having  been  given.  The  widow  filed  a  cross  complaint  for  fore- 
closure of  the  same  mortgage  as  to  notes  for  later  instalments,  which 
had  been  bequeathed  to  her  by  the  will  of  the  decedent,  and  to  estab- 
lish priority  thereof  over  the  notes  held  by  the  plaintiff.  Answer  by 
the  mortgagor  to  both  that  the  consideration  had  failed  in  part,  in  this, 
that  the  decedent  had  conveyed  the  land  to  him  by  deed,  with  cove- 
nants, for  $5,000;  that  as  to  one-fifth,  undivided,  he  had  no  title,  the  * 
title  being  in  H.,  which  was  so  adjudged  in  a  suit  by  H.  for  partition. 

Hddf  that  the  answer  was  good ;  showing  a  sufificient  defence  as  to  one-fifth 
of  the  purchase-money. 

Heldy  also,  that  the  judgment  of  partition  in  favor  of  H.  was  a  construc- 
tive eviction. 

Held,  also,  that  while  a  defect  of  title  can  not  be  pleaded  in  bar  of  the  fore- 
closure of  a  mortgage  for  purchase-money,  it  can  be  as  a  failure  of  the 
consideration  of  the  notes  given  for  the,  title  which  would  incidentally 
defeat  the  foreclosure. 

Held,  also,  that  though  the  notes  held  by  the  widow  were  last  to  mature, 
she  was  entitled  to  priority,  as  an  assignee,  and  the  failure  of  consid- 
eration must  first  fall  upon  the  notes  held  by  the  administrator. 

Wilber  v.  Buchanan,  4^ 

2.  Bea  Adjudieaku—Deeisiona  of  Supreme  Couri. — Practice. — Ckmeltuionof 
Law. — Exception. — Where  an  action  is  brought  to  foreclose  a  mortgage 
in  the  form  of  a  deed,  and  upon  appeal  to  the  Supreme  Court  it  is  held 
that  the  facts  stated  are  sumcient  to  entitle  the  plaintiff  to  recover, 
such  decision  is  binding  upon  the  trial  court  and  upon  the  Supreme 
Court  on  a  second  appeal,  and  if,  upon  a  subsequent  trial,  the  facts  al- 
leged are  found  and  conclusions  of  law  are  stated,  the  defendant  can 
not,  by  an  exception  to  the  conclusions,  again  raise  such  questions,  as 
the  decision  of  the  questions,  however  presented,  binds  him. 

Braden  v.  Graves,  9£ 

3.  Same. —  Vendor^ s  Lien.— Promissory  Note. — Recitals. —  Estoppel — Where, 
in  such  action,  the  defendant  seeks  by  counter-claim  to  enforce  a 
vendor's  lien  upon  the  land  for  the  amount  of  a  note  alleged  to  have 
been  executed  by  the  plaintiff  for  the  land,  and  the  court  finds  that 
the  note  was  executed  without  consideration  and  concludes  that  the 
defendant  is  not  liable  upon  it,  an  exception  to  the  conclusion  of  law 
raises  no  question  as  to  whether  the  recitals  in  the  note  estop  the  plain- 
tiff to  prove  such  fact.  lb. 

4.  Same. — Subrogation, — Payment  of  Prior  Mortgages. — Interest. — In  such  ac- 
tion the  defendant,  who  is  the  purchaser  of  the  equity  of  redemption, 
and  who  has  paid  prior  mortgages,  bearing  interest  at  the  rate  of  seven 
and  ten  per  cent.,  is  entitled  to  the  amounts  paid  upon  such  mort- 
gages, with  interest  thereon  from  the  time  of  payment  at  the  rates 
specified  in  such  mortgages.  J6. 

5.  Real  Estate. — School  Fund.— Desetnption. — Presumption. — Judicial  Knowl- 
edge.— Where  a  mortgage  to  the  State  describes  lands  by  section,  town- 
ship and  range,  not  giving  the  county  or  State  where  situated,  it  will 
be  presumed  that  the  lands  are  in  this  State,  and  from  the  description 
the  coart  will  judicially  know  the  county.  Brown  y.  Ogg,  BS4 

6.  Same. — UnifoersUy  Fund. — Sale  by  State  Auditor  on  Mortgage, — Notice, — A, 
failure  by  the  Auditor  of  State  to  give  the  notice  of  sale  which  the 
statute,  K.  S.  1881,  section  4610,  requires,  on  default  of  a  mortgagor 
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who  has  borrowed  university  funds,  renders  the  sale  yoid.  S<>,  also,  if 
he  sell  to  make  more  than  tlie  amount  of  principal,  interest,  damages 
and  costs  properly  due.     K.  S.  1881,  section  4611.  75. 

7.  Same. — PubluxUion, — Costs. — The  statute,  R.  S.  1881,  section  4610,  re- 
quires that  the  notice  of  such  sale  should  be  published  in  one  or  more 
newspapers,  not  once  merely,  sixty  days  before  the  sale,  but  continu- 
ously auring  the  whole  of  that  period.  Semble^  that  if  the  notice  be 
published  in  one  newspaper  as  required,  and  in  another  only  a  part  of 
the  time,  the  notice  is  sufficient;  but  in  that  case  the  expense  of  the 
notice  in  the  latter  paper  is  no  part  of  the  proper  costs,  and  if  it  be  in- 
cluded in  the  sum  for  which  the  land  is  sold,  the  sale  will  be  void.    lb. 

S.  PersonaUy  and  BeaUy. — Fixtures. — MUls. — Pleading. — Where  in  an  action 
to  foreclose  a  mortgage  describing  as  "  personal  property ''  the  undi- 
vided half  of  a  grist-mill,  stationary  boiler  and  engine,  and  a  station- 
.ary  saw-mill,  an  answer  that  the  property  was  a  stationary  steam  saw 
and  grist-mill,  that  the  defendant  purchased  the  same  in  good  faith 
without  notice,  and  that  the  mortgau^  had  been  recorded  only  in  the 
record  of  chattel  mortgages,  is  insumcient  and  does  not  show  that  the 
property  was  real  estate.  iVice  y.  MaloUj  £66 

^.  Foreeloswre  of,  Securing  More  than  One  Note, — Complaint. — In  an  action  to 
foreclose,  it  is  proper  to  embrace  in  a  single  paragraph  of  complaint 
the  mortgage  and  all  the  notes  secured  by  it,  and  if  a  copy  of  one  note 
only  be  given,  the  complaint  may  nevertheless  be  good  upon  demur- 
rer. Buck  V.  Axl,  512 

.10.  Same, — Hwband  and  Wife. — Duress, — In  an  action  to  foreclose  a  mort- 
gage against  a  husbana  and  wife,  it  is  not  a  good  plea  of  duress  by 
the  wife,  that  she  was  induced  to  sign  the  mortgage  by  the  threats  of 
the  mortgagee  to  pnrsue-legal  remedies  against  Uie  husband  (to  collect 
the  debt  secured  by  the  mortgage),  and  to  sell  them  out  of  house  and 
home.  Ih. 

11.  Same.  ^  Consideration. — Pre-ertMing  Debt. — A  mortgage  to  secure  a  pre- 
existing debt  rests  upon  a  sufficient  consideration,  both  as  to  the  debtor 
and  as  to  his  wife  or  any  other  who  may  have  joined  in  making  the 
mortgage.  lb. 

12.  Same, — Description. — Auditoi-^s  Sale. — A  description  of  land  in  a  school 
fund  mortgage  as  "  the  northeast  part "  of  a  specified  tract,  *'  contain- 
ing ninety  acres,"  is  insufficient,  and  an  auditor's  sale  made  thereun- 
der is  invalid.  Ib^ 

MUNICIPAL  CORPORATION. 

See  Bridges  ;  City;  Husband  and  Wife,  6 ;  Neoligence^  1 ;  Pbebtgipai. 

AND  Surety,  1 ;  Taxes,  7 ;  Town. 

NAMES. 
See  Pleading,  13. 

NATIONAL  BANKS. 
See  Taxes,  1. 

NEGLIGENCE. 

See  Assault  and  Battery,  1 ;  Decedents'  Estates,  7  to  9 ;  Intoxicat- 
ing Liquor,  3 ;  Town. 

1.  Touriu—D^edtive  Street,— Complaint  for  Personal  Injury, — A  complaint 
against  a  town  for  a  personal  injury,  suffered  by  reason  of  a  fall  in  the 
street,  must  show  that  the  injury  was  caused  by  some  specified  act  of 
negligence  or  omission  of  duty  on  the  part  of  the  town ;  and  a  chai^ 
that  the  town,  while  grading  a  street,  caused  the  digging  of  a  hole  ten 
inches  deep  and  twelve  incnes  in  diameter,  which  it  negligently  per- 
mitted to  remain  in  the  street  for  ten  days,  uncovered  and  unguarded, 


INDEX.  631 

and  that,  while  walking  along  the  street,  the  plaintiff,  without  negli- 
ttence  on  her  part,  stepped  into  the  hole  and  was  thrown  down  and 
injured,  is  inisuflicient.  Town  of  RushvUte  v.  Potj  S3 

"2.  Same. — Contributory  Fault, — A  general  averment,  in  a  complaint  for  neg- 
ligent injury,  that  the  injury  was  suffered  without  fault  on  the  part 
of  the  plaintifT,  is  sufficient.  lb. 

3.  Evidence. — In  an  action  against  a  railroad  company  for  placing  a  hand- 
car upon  a  public  highway,  in  consequence  oi  which  the  plaintiff  was 
injured  while  passing  over  the  highway  at  night,  evidence  tending  to 
show  that  the  defendant's  servants,  while  executing  the  lawful  orders 
of  the  defendant,  negligently  left  the  car  on  the  highway,  is  admissi- 
ble. I^ttburghf  etc,  R.  W.  Co.  v.  Sponier,  105 

4.  Same. — Personal  Injury. — Measure  of  Damages. — In  a  suit  for  personal 
injury,  resulting  from  negligence,  the  jury  should  consider  the  bodily 
pain  and  sickness,  the  extent  of  permanent  disability,  and  the  anxietv 
and  distress  of  mind  fairly  caused  by  the  injury.  lb. 

5.  Same. — Excessive  Damages. — An  old  lady  aged  sixty-two,  by  the  defend- 
ant's negligence,  without  intention,  was  injured  by  having  the  bones  of 
an  arm  broken,  which  resulted  in  a  protracted  effort  at  cure,  without 
success,  so  that  she  could  never  again  perform  her  usual  domestic 
duties. 

Heldj  in  an  action  for  such  injury,  that  a  verdict  for  $2,500  damages  was 
not  so  excessive  as  to  justify  a  new  trial.  lb. 

6.  Sufficiency  of  Evidence. —  Verdict. — Master  and  Servant. — Consignor  and  Con- 
signee. — A.,  of  Cincinnati,  shipped  goods  to  New  Albany,  to  be  received 
and  stored  by  B.  They  were  received  by  C,  upon  his  wharf-boat  to  be 
kept  for  A.  until  removed.  The  servants  of  B.,  in  removing  the  goods 
from  the  wharf-boat,  allowed  part  of  them  to  fall  into  the  river, 
whereby  they  were  lost. 

Heldf  in  a  suit  by  A.  against  C.  for  negligence,  that  this  evidence  did  not 
support  a  verdict  against  C  Reamer  v.  DaviSf  201 

7.  Contributory  Fault. — Intoxication. — To  an  action  to  recover  for  injuries 
sustained  by  the  plaintiff  to  his  property  on  account  of  tlie  wilful,  neg- 
ligent and  careless  conduct  of  the  defendant,  an  answer  admitting  the 
injuries  and  averring  that,  at  the  time  tiiey  were  committed,  the  de- 
fendant was  intoxicated  by  liquor  sold  to  him  by  the  plaintiff,  who  was 
a  licensed  liquor  seller,  is  insufficient  to  constitute  a  defence. 

Cassady  v.  Magher,  228 

NEW  TRIAL. 

See  Assignment  of  Error,  2, 5 ;  Criminal  Law,  28 ;  Decedents'  EerrATEs, 
4;  Judgment,  1 ;  Jury,  1 ;  Practice,  8,  7,  8,  11 ;  Supreme  Court, 
7,8,10,16. 

1.  Surprise. —  Witness. — It  is  not  ordinary  prudence  to  rely  upon  the  un- 
sworn statement  of  an  adversary's  witness  as  to  what  will  be  his  testi- 
mony ;  and  surprise  resulting  from  such  reliance,  whereby  a  party 
goes  to  trial  without  witnesses  to  prove  the  real  truth,  is  not  cause  for 
a  new  trial.  Pittsburgh,  etc.,  Co.  v.  Spmier,  165 

%  Ejf^^nent.-^New  Trial  as  (f  Right.— Waioer  of  Exceptians.-'Bj  taking  a 
new  trial,  in  an  action  of  ejectment,  as  a  matter  of  right  upon  pay- 
ment of  costs,  the  party  waives  exceptions  to  rulings  made  at  the 
trial  had.  Bitting  v.  Ten  Eyck,  357 

3.  Same.— New  Parties  Admitted  After  First  Trial.— When,  in  an  action  of 
ejectment  against  one,  the  defendant  had  taken  a  new  trial  as  matter 
of  right,  and  thereupon  others  were  made  defendants  upon  their  own 
motion,  and  a  second  trial  had,  the  new  parties  were  not  entitled  to  a 
new  trial  as  of  right.  lb. 
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4.  Surprise. — Newly  Discovered  Evidenee, — There  must  be  proper  affidavits 
to  show  surprise  and  newly  discovered  evidence  as  causes  for  a  new 
trial,  and  these  must  be  brought  into  the  record  by  bill  of  exceptions, 
else  the  Supreme  Court  can  not  review  the  ruling  of  the  court  below 
on  the  motion.  Heaion  v.  While ^  u76 

6.  Praetioe, — Pi^emmpiiaa, — Where  a  motion  for  a  new  trial  is  not  made  at 
the  term  at  which  the  cause  is  tried,  but  at  the  next  term  such  motion 
is  filed  on  leave,  without  objection,  consent  thereto  will  be  presume, 
and  the  motion  will  be  in  the  record.  Trenlman  v.  Swartzeil^  44^ 

6.  GbtiMes. — '*  Error  of  law  occurring  at  the  trial  as  hereafter  set  forth,  and 
excepted  to  by  the  defendant,''  is  not  sufficiently  specific,  as  a  cause  for 
a  new  trial,  to  present  any  question.  Lo&dy  v.  Spemhoffery  4-^4 

NOTICE. 

See  Bill  op  Exchange;  Judgment,  10, 11;  Landlord  and  Tenant,  3, 
4;  Mortgage,  6,  7 ;  Promissory  Note,  2;  Sheriff's  Sale,  1,  2. 

NUISANCE. 
See  Town. 

1.  Horse  Stable. — Injunction. — A  stable  is  not  a  nuisance  perse,  and  a  court 
of  equity  will  not,  at  the  instance  of  an  adjoining  lot-owner,  whose  res- 
idence and  well  are  twenty-five  or  thirty  feet  distant  from  defendant's 
wood  and  carriage  house,  erected  upon  his  own  premises,  enjoin  him 
from  constructing  a  horse  stable  therein,  where  the  stable  may  never 
be  used,  and  where  its  use  may  not  injuriously  afiect  such  person,  his 
family  or  his  property.  Keiser  v.  Lovetl,  240 

2.  Same. — Complai'ni. — A  complaint,  in  an  action  to  enjoin  the  erection  of 
a  horse  stable  upon  an  alley  by  an  abutting  property-owner,  alleging 
the  obstruction  of  the  alley  by  such  building,  and  in  such  proximity 
to  the  plaintiff's  residence  that,  if  used  for  such  purpose,  it  will  en- 
danger the  health  of  himself  and  family,  and  render  his  property  use- 
less as  a  residence,  is  sufficient  on  demurrer.  /6. 

OCCUPYING  CLAIMANT. 
See  Real  Estate.  Action  to  Recover,  1,  2. 

OFFICE  AND  OFFICER. 

See  Attorney  General;  Bond,  3, 4;  City,  3;  County  Commissioners; 
County  Treasurer  ;  Courts,  2;  CriminalLaw,  6, 7,34;  Mandate^ 
1;  Promissory  Note,  11, 12;  School  Law;  Sheriff's  Sale;  Su- 
preme Court,  20. 

OPEN  AND  CLOSE. 

See  Practice,  1. 

ORDER. 
See  Bill  of  Exchange. 

OWNERSHIP. 

See  Criminal  Law,  10;  Evidence;  Promissory  Note,  5;  Real  Estate, 

Action  to  Recover,  3. 

PARDON. 
See  Criminal  Law,  17, 18. 

PARENT  AND  CHILD. 

See  Bastardy  ;  Descents  ;  Husband  and  Wife,  10. 

Coniroxi  with  Grandparent  for  Child? s  Maintenance  tmI  ImpUed.-^'Where  a  child 

is  taken  to  be  brought  up  in  the  family  of  its  grandfather,  the  father^ 

without  express  promise,  is  not  liable  for  the  child's  maintenance. 

Davis  V.  Davie,  16T 
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PARTIES. 

See  Attachment,  7;  CJorpobation  ;  Dbcedentb'  Estates,  10, 11 ;  New 
Trial,  3 ;  Pi;eadino,  9 ;  Practice,  17,  18 ;  Promissory  Note,  9 ; 
Keal  Estate,  Action  to  Recover,  1 ;  Supreme  Court,  21,  22. 

PARTITION. 

See  Mortgage,  1 ;  Supreme  Court,  18. 

Descents. —  Widow.^Gonveyance, — StcUiUe  Construed^— Husband  and  Wife. — A 
woman,  married  a  second  time,  holding  by  descent  an  undivided  third 
of  the  lands  of  a  former  husband,  may,  without  suit,  make  fair  parti- 
tion with  the  children  of  her  former  husband,  and  deeds  executed  by 
her  and  her  second  husband,  to  carry  out  such  partition,  are  not  an 
alienation  prohibited  by  section  2484,  R.  S.  1881,  as  it  stood  ^rior  to 
its  amendment  in  1879;  and  after  such  partition,  and  possession  taken 
by  the  parties,  she  ceased  to  own  any  interest  in  the  lands  allotted  to 
the  children  of  the  former  husband.  Bumgardner  v.  Edfoards,  117 

PARTNERSHIP. 

1.  SaUs  between  Paartners, — A  partner  can  not  maintain  a  suit  against  hi» 
co-partner  for  a  share  of  the  profits,  nor  upon  a  claim  arising  from 
the  partnership  business,  until  there  has  been  an  accounting  and  final 
settlement.  Meredith  v.  Ewing,  410 

2.  Same. — Aecountmg. — A  partner  may  compel  an  accounting,  and  may 
recover  the  sum  found  due  him  upon  final  adjustment  of  the  partner- 
ship affairs.  lb, 

3.  Same. — Contract  of  DisaohUian. — A  partner  may  compel  compliance  with 
a  contract  of  dissolution  and  recover  a  sum  due  him  under  its  provi- 
sions, lb. 

4.  Same. — Pleading. — M.  and  E.,  having  been  partners,  made  a  contract  of 
dissolution,  by  the  terms  of  which  M.  took  the  personal  property  of  the 
firm,  at  a  fixed  price,  and  assumed  its  liabilities,  it  being  agreed  that, 
if  the  latter  exceeded  the  price  of  the  property,  E.  should  pay  half  of 
the  excess,  and,  if  less,  M.  should  pay  £.  half  of  the  difierence.  The 
debts  were  in  excess  of  the  price  of  the  property.  A  complaint  by  M. 
against  E.  to  compel  the  latter  to  pay  half  of  such  excess,  which  does 
not  allege  that  M.  has  paid  the  whole,  is  bad  on  demurrer.  lb. 

5.  Judgment. —  Verdict.— Attachment. — Fraud.  — Complaint  against  S.  and 
v.,  partners,  upon  an  account,  and  to  subject  to  the  satisfaction  thereof 
certain  goods  alleged  to  have  been  fraudulently  transferred  by  S.  to 
W.  S.,  also  a  defendant.  There  was  also  an  attachment  by  virtue  of 
which  the  goods  were  seized  and  sold.  V.  filed  a  cross  complaint  aver- 
ring the  same  facts  alleged  in  the  complaint.  Other  creditors  became 
parties  under  the  attachment;  and,  issue  being  taken  upon  the  com- 
plaint and  cross  complaint,  the  jiiry  found  certain  sums  due  from  the 
partners  to  the  respective  plaintiffs,  creditors,  and  for  them  on  the 
question  of  fraud  against  S.,  and  against  them  as  to  W.  S.,  and  on  the 
cross  complaint,  they  found  for  V.  the  plaintiff  therein. 

Heldj  that  the  creditors  were  not  entitled  to  an  order  for  the  distribution 
of  the  proceeds  of  the  goods;  that  W.  S.  was  entitled  to  an  order  giving 
the  proceeds  to  him,  upon  giving  bond,  etc.,  and  the  creditors  were  en- 
titled to  personal  judgments  against  S.  and  V.    Trentman  v.  S^vartzell,  44S 

6.  Same. — Lien  of  Creditors. — When  a  partner  sells  his  interest  in  partner- 
ship goods  to  a  co-partner,  the  latter  may  apply  the  goods  to  his  indi- 
vidual debts,  and  there  is  no  lien  of  partnership  creditors  to  inter- 
fere, lb. 

PAYMENT. 

See  Mortgage,  4;  Practice,  1 ;  Sale,  2. 
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PERSONAL  INJURY. 
See  Assault  and  Battery  ;  City,  1 ;  NECiLiGExcE. 

PERSONAL  PROPERTY. 

See  Attachment,  1  to  7 ;  Decedents'  Estates,  10 ;  Evidence  ;  ExEcr- 
TioN ;  Fraudulent  Conveyance,  1 ;  Husband  and  Wife,  3,  4,  8, 
11,  12;  Mortgage,  8;  Pabtnership;  Principal  and  Surety,  2; 
Replevin;  Sale. 

PLEADING. 

See  Appeal  Bond  ;  Attachment,  1  to  3 ;  Bond,  1  to  3 ;  Contract,  2 ; 
Conversion  ;  Criminal  Law,  3,  6,  8  to  10, 13  to  27,  30,  31,  36  to  39, 
42  to  45;  Decedents' Estates,  1,  3, 14 ; Fraudulent  Conveyance; 
IHToxicating  Liquor,  1;  Married  Woman,  1,  4;  Mortgage,  1,  3, 
8  to  10;  Negligence,  1,  2;  Nuisance,  2;  Partnership,  4;  Prin- 
cipal AND  Surety,  1 ;  Practice,  18 ;  Promissory  Note,  2, 3, 13, 14; 
Quieting  Title  ;  Real  Estate,  Action  to  Recover,  3  to  5 ;  Re- 
ceiver, 4 ;  Seduction,  1 ;  Statute  of  Limitations  ;  Supreme 
Court,  3,  6,  18 ;  Taxes,  8;  Town,  1. 

1.  Estoppel. — Covenants. —  Written  Instrument. — Exhibit. — A  reply  whereby 
the  plaintifT  seeks  to  estop  the  defendant  from  making  a  defence  by 
him  pleaded,  by  reason  oi  written  covenants  of  the  defendant  to  the 
plaintiff,  that  the  facts  were  other  than  as  the  defendant  has  pleaded, 
out  not  exhibiting  a  copy  of  the  instrument  containing  the  covenants, 
is  bad.  Ashley  v.  Foreman^  65 

2. '  Same. — Bad  Rmly  to  Bad  Answer. — A  bad  reply  to  a  bad  answer  will  be 
held  good  on  demurrer.  Ih. 

3.  Written  Instrument. — Excuse  for  not  Giving  Copy. — If  a  pleading  is  based 
on  a  written  instrument,  a  copy  should  be  exhibited ;  but  it  is  a  suffi- 
cient excuse  for  not  giving  a  copy,  that  the  depositary  of  the  writing 
had  refused  to  deliver  it  or  to  furnish  a  copy.  Wells  v.  SaUqny  70 

4.  Complaint. — Certainty. — Demurrer. — If  a  complaint,  construed  according 
to  the  fair  import  of  its  averments,  makes  a  cause  of  action,  it  will 
resist  a  demurrer,  though  it  be  uncertain.  Himes  v.  Langleyf  77 

5.  Intendments. — If  the  allegations  of  a  pleading  be  ambiguous,  uncertain 
or  defective,  they  must,  be  construed  more  strongly  against  the  pleader. 

Pond  V.  Sweetserf  144 

6.  Fraud. — In  a  suit  for  relief  against  fraud,  the  complaint  alleging  actual 
fraud  and  facts  amounting  to  constructive  fraud,  an  answer,  denying 
the  actual  fraud  and  the  facts  amounting  to  constructive  fraud,  is  good 
on  demurrer.  Z^arter  v.  The  Fordy  etc,  Ou.,  ISO 

7.  Dupliciiy. — Duplicity  is  no  ground  of  demurrer  under  the  code.        lb. 

•8.  Argumentative  DeniaL — There  is  no  error  in  overruling  a  demurrer  to  a 
paragraph  of  answer  amounting  to  an  argumentative  denial,  the  gen- 
eral denial  being  also  pleaded.  lb. 

"9.  Parties. — Practice. — As  a  rule,  where  two  or  more  join  in  an  action,  the 
complaint  must  show  a  right  of  action  in  favor  of  all  the  plaintiffs. 

HyaU  V.  Cochran^  SSI 

10.  Facts  and  Emdenee. — A  pleading  should  state  the  issuable  facts,  and  not 
merely  evidentiary  facts.  Allen  v.  FnueCj  ^S 

11.  Fa^ts  and  CoTidusums  of  Law. — A  pleading  should  state  facts,  not  legal 
conclusions  merely.  Erug  v.  Davisj  S09 

12.  Averment. — The  allegation  in  a  pleading  of  circumstances  from  which 
a  fact  may  be  inferred  is  not  equivalent  to  an  averment  of  the  fact. 

McNaughUm  v.  City  of  EUchari,  SS4 

13.  Complaint  to  Foreclose  Mortgage. — Decedent^  Estates. — ^The  names  of  the 
parties  to  a  suit,  being  named  in  the  first  paragraph  of  a  complaint, 
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need  not  be  repeated  in  subsequent  narap^raph8;  so  that  in  an  action  to 
foreclose  several  mortgages  executea  bv  a  decedent,  a  second  ])ara^rapli 
of  the  complaint  alleging  that  he  died,  '^  leaving  the  widow  and  heirs 
at  law  named  in  the  first  paragraph  of  this  complaint/'  is  not  objec- 
tionable. Thomp.«fn  V.  Kduyirdfy  ,,.i.; 

14.  Prayer  for  Relief, — A  complaint,  alleging  facts  which  entitle  the  plain- 
tiff to  some  relief,  is  good  on  demurrer,  and  is  not  vitiated  by  a  prayer 
for  the  wrong  relief.  Ixtrely  y,  Speisshoffery  4-'fo 

15.  Complaint. —  Written  Inxtyument. — Cause  of  Action}. — Practice. — ^Vhe^e  a 
complaint  professes  to  be  founded  upon  a  written  inKtrument,  and  to 
rely  on  it  as  the  cause  of  action,  the  plaintifl*  can  not  ask  that  it  be 
held  sufficient  as  setting  forth  some  other  right  of  action. 

Johmtton  V.  Grieity  fi04 

16.  Demurrer. — A  demurrer  admits  only  such  allegations  of  a  pleading  as 
are  properly  and  sufficiently  pleaded.  lb, 

17.  Compltdntfor  Belief  from  Judgment  by  Default. — A  complaint,  under  sec- 
tion 99  01  the  code,  B.  S.  1881,  sec.  396,  for  relief  from  a  judgment  by 
default,  should  show,  it  seems,  the  nature  of  the  cause  of  action  on 
which  the  judgment  was  rendered,  and  a  pertinent  and  good  defence 
thereto^  Lee  v.  Baaey,  64S 

18.  F.ridenee. —  Uncertainty, — The  averments  of  a  pleading  must  be  clear 
and  unequivocal ;  but  the  evidence  in  support  thereof  may  be  suf- 
ficient, "though  uncertain  or  ambiguous.  Bunnell  v.  Davisson,  657 

19.  Amver  or  Counter-Claim. —  Supreme  Court. —  Partial  Answer. — Where  a 
pleading,  properly  a  counter-claim,  is  treated  below  by  court  and  coun- 
sel as  an  answer  in  bar,  it  must  be  so  considered  by  the  Supreme  Court; 
and  if  it  purports,  yet  fails,  to  answer  the  entire  complaint,  it  is  bad 
on  demurrer  for  the  want  oi  sufficient  facts.     Hancock  v.  Fleming j  571 

20.  Ilf'ply. — A  bad  reply  is  a  good  enough  reply  to  a  bad  answer.  Ih. 

2\.    CompUxinL-^Common  Co/utU. — Account. — A  complaint  upon  an  account,  in 
the  general  form  of  the  common  count  formerly  in  use,  if  accompauied 
-  by  a  proper  bill  of  particulars,  is  good  on  demurrer,  under  the  code. 

Oliver  v.  Qorham,  598 
POSSESSION. 

See  Taxeb,  4,  5 ;  Witness,  2. 

PRACTICE. 

See  AfisiGNMENT OF  Error;  Bill  of  Exceptions;  Continuance;  Crim- 
inal Law,  8,  11  to  29,  32  to  36,  38  to  41 ;  Demurrer  to  Evidence; 
Instructions;  Interrogatories;  Judgment,  1;  Jury;  Mandate, 
2 ;  Mortgage,  2,  3 ;  New  Trial  ;  Pleading,  3, 6,  8,  9, 14, 15 ;  Prin- 
cipal AND  Surety,  1 ;  Promissory  Note,  14;  Keal  Estate,  Action 
to  Recover,  5;  Receiver,  3,4 ;  Special  Finding  ;  Statlte  of  Lim- 
itation ;  Supreme  Court  ;  taxes,  8 ;  Verdict. 

1.  Burden  of  Proof. — Open  and  Close. — Payment. — A  plea  ofjpayment  to  an 
action  on  account,  where  no  admission  of  the  plaintifPs  cause  of  ac- 
tion is  made,  does  not  entitle  the  defendant  to  open  and  close  the  evi- 
dence and  argument  upon  the  trial,  the  burden  of  the  issue  being  upon 
the  plaintiff.  Wright,  v.  AbhoU,  J''>4 

2.  Judgment. — Exception. — Recital  by  Clerk, — The  recital  of  the  clerk,  fol- 
lowing the  entry  of  a  judgment,  that  objection  was  made  and  exception 
taken  to  the  rendition  thereof,  is  not  sufficient  to  present  any  question 
concerning  the  decree  in  the  Supreme  Court.     MeClain  v.  SuUtvan,  174 

3.  Argument  of  Counsel. — Bill  of  Exceptions. — Motion  for  New  Trial, — In  or- 
der to  save  an  exception  to  the  action  of  the  court  in  reference  to  the 
argument  of  counsel,  the  facts  must  be  stated  in  a  bill  of  exceptions; 
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it  is  not  enough  that  they  be  stated  in  the  motion  for  a  new  trial,  or  in 
affidavits  in  support  of  that  motion.  Choen  v.  tState,  2(iO 

4.  Same, — Occurrences  in  the  presence  of  the  court  must  be  stated  in  the 
bill  of  exceptions ;  but,  in  case  of  doubt,  the  judge  may  receive  aiii> 
davits  or  other  proof  to  enable  him  to  settle  the  bill.  Ih, 

5.  Same. — Improper  speech  by  counsel  would  seem  to  be  **  misconduct  of 
the  prevailing  party,*'  and  can  not  be  made  available  as  an  irregular- 
ity of  the  court  unless  by  an  exception  to  the  court's  refusal  to  take 
proper  action  moved  for  at  the  time  of  the  misconduct.  Tb. 

6.  ArgumejU  of  Counsel, — In  civil  causes,  where  there  are  no  questions  of 
fact  in  the  evidence,  the  court  may  refuse  to  permit  argument  to  the 
jury.  Heagy  v.  i&te,  er  r«/.,  2G(/ 

7.  Bill  (^  Exeeptions  Filed  Afler  Term, — New  TriaL — A  ruling  made  during 
the  trial  oi  a  cause  can  not  be  preserved  by  bill  of  exceptions  filed  a£ 
ter  the  term,  unless  time  was  given  within  which  to  file  it,  during  the 
term  at  which  the  ruling  was  made ;  nor  can  the  court  at  a  subse- 
quent term,  though  the  motion  for  a  new  trial  was  not  passed  upon 
until  such  term,  preserve  its  ruling  made  at  a  former  term,  by  grant* 
ing  time  within  which  to  file  bills  of  exceptions. 

Indiajiapolis^  etc.,  R.  R.  Co,  v.  Pagkf  S79 

8.  Same, — Evidence, — Instructions, — Record, — If  a  motion  for  a  new  trial  is 
passed  upon  at  a  term  subsequent  to  the  term  of  trial,  the  court  may 
then  grant  time  within  which  to  file  a  bill  oi'  exbeptions^  embracing 
the  evidence  and  the  ruling  upon  the  motion,  but  such  bill  will  not 
preserve  any  ruIiiiE^  m:ide  during  the  trial,  and  instructions  found  only 
in  such  bill  will  not  be  regarded  as  a  part  of  the  record.  lb, 

9.  Writ  Coram  Nobis, — An  issue  of  fact  may  be  formetl  upon  a  i>etitiott  for 
a  writ  coram  nobiSf  and  when  so  formed  may  be  tried  as  other  issues  of 
fact  are  tried.  Sanders  v.  StalCj  SIS 

10.  Same.. — Fads  Admitted. — Where  no  issue  is  made,  and  tlie  facts  are  con- 
ceded, it  is  the  duty  of  the  court  to  apply  the  law  to  the  facts.        lb. 

11.  Real.  Estate^  Action  to  Recover. — New  Ti^iiU  as  of  Right, —  Oral  Motion, — 
During  the  term  at  which  a  judgment  for  the  recovery  of  real  estate 
has  been  rendered,  a  new  trial  as  of  right  upon  payment  of  costs  may 
be  granted  upon  oral  motion.  Cox  v.  DiU,  334 

12.  Same. —  Witness, — A  party,  to  present  any  question  upon  the  refusal  of 
the  court  to  permit  nis  witness  to  answer  an  interrogatory,  should  in- 
form the  court  what  he  expects  to  prove.  /6. 

13.  Appeal. — Review  of , Judgment. — The  pra«5ecution  to  final  judgment  of  a 
complaint  for  I'eview  bars  an  appeal  from  the  original  judgment. 

Traden^  Ins,  Ch,  v.  Carpenter^  350  ;  La  Caisse  Qenerale,  etc,  v.  Oarpenter,  60^ 

14.  Change  of  Judge, — Record  of  Appointment  of  Other  Judge. — When  a  change 
is  taken  from  the  presiding  judge,  and  another  judge  is  called,  the  lat- 
ter may  proceed  in  the  case  before  the  record  of  his  appointment  has 
been  made  up  and  signed.  Bitting  v.  Ten  Eyekf  S57 

15.  -Error  in  Evidence  Cured  by  Instruction, —  An  error  in  admitting  im- 
proper evidence  may  be  cured  by  an  instruction  which,  in  efTect,  di- 
rects the  jury  to  disregard  such  evidence. 

Evansrilky  cte.,  R,  R.  Co.  v.  Mtmtgomery,  4^4 

16.  Finding, —  When  Court  May  Hear  Further  Evidence  After  Entry  of— Attor- 
ney's Fees, — Where,  in  an  action  upon  a  promissory  note,  a  trial  is  had 
by  the  court,  the  finding  announced,  and  entered  on  the  docket,  leav- 
ing a  blank  for  the  insertion  of  the  amouut  of  the  recovery  when 
computed,  the  court  may,  after  overruling  motions  for  a  new  trial  and 
in  arrest,  hear  evidence,  over  defendant's  objection,  in  respect  to  the 
amount  of  the  attorney's  fee  stipulated  for  in  the  note. 

Maynard  v.  Shorb,  501 
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17.  Action  ujpon  Joini  OonJtrad. — Digmisaal  as  to  One  of  TSffo  or  More  D^end- 
ants. — Kevieto  of  Judgment, — The  dismissal  of  an  action  as  to  one  of  the 
defendants  served  with  process  in  an  action  upon  a  joint  obligation  is 
no  cause  for  a  review  ot  the  judgment  entered  against  the  other  de- 
fendants. Lee  V.  Basetfy  543 

18.  Same, — Abaiement, — Defbet  <^  Parties. — Demurrer. —  Waiver.  —A  defect  of 
parties,  if  apparent  on  the  face  of  the  complaint,  is  cause  for  demurrer; 
otherwise  it  must  be  pleaded,  and,  if  not  taken  advantage  of  in  either 
of  these  ways,  is  waived.  lb. 

19.  Finding  by  Court. — UarmJUse  Error. — When  a  cause  is  tried  by  the  court 
without  the  intervention  of  a  jury,  its  finding  takes  the  place  of  a 
verdict,  and  can  not  be  afterwards  vacated  or  changed  at  the  pleasure 
of  the  court;  but  a  party  not  injured  thereby  can  not  maintain  a  suit 
to  set  aside  such  unauthorized  proceeding.  Wray  v.  HiJH^  546 

PREAMBLE. 
See  Constitutional  Law,  1. 

PRESUMPTION. 

See  CoNT&Acr,  2;  Cbihinal  Law,  2;  Husband  and  Wifb,3;  Judg- 
ment, 5;  Married  Woman,  5 ;  Mobtoaoe,  5 ;  New  Trial,  5 ;  Supreme 
Court,  11. 

'  PRINCIPAL  AND  AGENT. 

See  Insurance;  Mechanic's  Lien;  Principal  and  Surety,  1 ;  Prom- 
issory Note,  5  to  7 ;  Town,  4. 

PRINCIPAL  AND  SURETY. 

1.  Bond, — Agom. — Town. — Conoerwm. — Release  of  Surety, — Pleading, — Ckm^ 
nderation. —  Bonds, —  EttoppeL —  Fraud. —  Demand. — Aocounting. —  Prac- 
tice.— Delivery. — An  incorporated  town,  having  bonds  outstanding,  is- 
sued to  raise  funds  to  erect  a  school-house,  executed  new  bonds  at  a 
lower  rate  of  interest,  with  a. view  to  refund  its  debt,  and  appointed  an 
ftgent  to  sell  them.  Afterwards  the  agent  returned  a  part  oi  these,  and 
then,  in  consideration  that  he  might  retain  those  not  returned,  and  that 
those  returned  would  be  again  entrusted  to  him  to  negotiate  and  with 
the  proceeds  take  up  the  old  bonds,  he  gave  bond  with  sureties,  con- 
ditioned to  perform  said  duties,  and  to  account  after  a  fixed  date,  it 
being  recited  in  the  bond  that  the  securities  were  "  this  day  delivered  " 
to  him.    He  became  a  defaulter  and  fled  to  parts  unknown. 

Heldy  that  a  complaint  by  the  town  on  the  bond,  alleging  the  above  facts, 
was  good  on  demurrer. 

Hddy  also,  that  the  bond  was  executed  on  a  concurrent  and  not  a  past  con- 
sideration. 

Heldy  also,  that  neither  the  agent  nor  his  sureties  could  question  the  va- 
lidity of  either  the  old  or  new  bonds,  or  the  right  of  the  town  to  the 
proceeds  of  the  latter. 

Heldy  also,  that,  the  agent  having  absconded  to  parts  unknown,  a  demand 
•    upon  him  was  excused. 

Held,  also,  that  an  answer  by  the  sureties,  that  before  the  commencement 
of  the  suit  it  was  known  to  the  plaintiff  that  the  agent  had  converted 
the  bonds  to  his  own  use,  and  that  it  did  not  inform  the  sureties,  was 
bad  on  demurrer. 

Held,  also,  that  an  answer,  denying  that  any  demand  for  an  accounting 
had  been  made  on  the  agent,  was  bad  on  demurrer. 

Hddy  also,  that  an  answer  b^  the  sureties,  denying  the  delivery  of  the  bond 
sued  on,  is  embraced  in  the  general  denial,  and  where  the  latter  is 
pleaded  there  is  no  available  error  in  sustaining  a  demurrer  to  the 
former. 

HdAy  also,  that  an  answer  by  the  sureties,  that  the  plaintiff  knew  and  con- 
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cealed  from  them  the  fact  that  the  agent  had,  before  the  bond  wa.s  ezc^ 
cuted,  disposed  of  the  securities  not  retained,  and  also  representi^l  to 
them  that  he  then  had  them  in  his  hands,  whereby  they  were  deciived 
and  induced  to  become  sureties,  was  not  embraced  in  the  general  de- 
nial, nor  in  an  answer  alleging  want  of  consideration,  and  was  a  good 
defence." 
Held,  also,  that  by  the  terms  of  the  bond  the  sureties  were  liable  only  for 
the  securities  delivered  to  the  agent  on  and  after  its  date. 

Wilson  V.  Towti  of  Monlicello,  1^ 

2.  CorUribvlixm. —  Subrogcution. — Mortgage, — A.  was  indebted  by  promissory 
notes  to  a  number  of  persons,  on  one  of  which  B.  and  C.  were  his  sure- 
ties, on  several  others  B.  only  was  suretv,  and  on  others  D.  only  was 
surety.  Afterwards  A.  made  to  B.  and  t>.  a  chattel  mortgage,  to  se- 
cure the  payment  of  all  his  said  debts,  reserving  the  right  to  possess 
.  the  propertv  and  to  sell  it,  applying  the  proceeds  in  payment  of  said 
debts,  which  was  done  in  part.  C.  was  compelled  to  pay  the  demand 
on  which  he  and  B.  were  joint  sureties.  Suit  by  C.  against  B.  and  D. 
for  the  amount  he  had  paid. 

Held,  that  the  acceptance  of  the  mortgage  did  not  impose  upon  B.  and  D. 
any  joint  obligation  as  sureties  upon  all  the  debts  mentioned  in  the 
mortgvige. 

Held,  also,  that  the  mortgage  was  a  security  for  all  said  debts,  pro  rata,  so 
that  C.,  having  paid  the  debt  on  which  he  and  B.  were  co-sureties,  be- 
came entitled  to  the  share  applicable  to  that  demand. 

Held,  also,  that  B.  was  liable  to  C.  for  contribution,  as  a  co-surety. 

Held,  also,  that  D.  was  not  so  liable  to  C,  and,  not  having  received  more- 
than  his  proper  share  of  the  mortgaged  goods,  was  not  liable  at  all 
to  him.  WhUeman  v.  HarrimaH,  4^ 

PRIORITY  OF  LIENS. 

See  Mortgage,  1 ;  Redemption,  1. 

PROMISE. 

See  CJONTRACT,  9,  10,  12;  Decedents'  Estates,  6;  Husband  and  Wife, 
2,  10;  Marriage  Contract;  Married  Woman,  4,  6;  Parent  and 
Child. 

PROMISSORY  NOTE. 

See  Contract,  9,  11, 12;  Conversion;  Decedents'  Estates,  2  to  4,  6,  8, 
9;  Married  Woman,  2;  Mortgage,  1,3,  4,  9;  Practice,  16;  Prin- 
cipal AND  Surety,  2 ;  Vendor  and  Vender 

1.  Contract  of  Assignor. —  Warranty. — The  contract  of  the  assignor  of  a  prom- 
issory note  not  payable  iu  bank  is  a  warranty  that  the  maker  is  lia- 
ble thereon  and  able  to  pay  it,  and  the  assignee,  under  section  5504,  R. 
S.  1881,  may,  having  used  due  diligence  to  collect  from  the  maker,  sue 
his  immediate  or  any  remote  assignor.     Huston  v.  First  Aa<7  Bank,  ~  ^ 

2.  Remote  Assignee.  —  Defence. —  Set-Off.  —  Negative  Averment.  —  Burden  of 
Proof, — In  section  5504,  R.  S.  1881,  it  is  provided  that,  in  a  suit  against 
a  remote  assignor  of  a  note  not  payable  in  bank,  he  shall  have  avy 
defence  which  he  might  have  had  in  a  suit  brought  by  his  immediate 
assignee.  In  a  suit  by  the  assignee  against  the  remote  assignor  of  the 
note,  where  the  defendant  pleads  a  set-off  against  his  immediate  as- 
signee, he  must  aver  that  he  had  no  notice  of  the  assignment  to  the 
plaintiff  when  he  acquired  such  set-off;  but,  in  proof,  the  burden  of 
showing  notice  to  the  defendant  of  such  assignment  rests  on  the  plain- 
tiff, lb, 

3.  Ckmsideraiion. — Lease. — Assignment. — Eviction. — To  a  suit  on  a  promis- 
sory note  payable  to  the  plaintiff,  the  defendant  answered  failure  of 
consideration,  in  that  the  consideration  was  the  assignment  to  him  by 
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A.  of  a  lease  which  had  been  forfeited,  and  that  the  landlord  had  hy^ 
suit  evicted  the  defendant  therefrom. 
Hddf  that  the  answer  was  bad  on  demurrer,  it  not  appearing  that  there 
was  fraud  or  any  covenants  in  the  assignment.      Ashley  v.  Foreman^  oo 

4.  Scone, — Mortgage. — Bdease. — A.  held  a  leasehold  estate  which  he  had 
mortgaged  to  the  plaintifT,  and  thereupon  he  assigned  the  lease  as  to  a 
portion  of  the  lands  to  the  defendant,  who,  in  consideration  that  the 
plaintiff  released  the  mortgage  to  the  portion  so  assigned,  with  the 
consent  of  A.,  made  the  note  in  suit  payable  to  the  plaintiff. 

HMf  that  whether  the  plaintiff  received  the  note  as  collateral  security  for 
the  debt  of  A.  or  as  payment  thereof,  the  consideration,  as  between  the 
plaintiff  and  defendant,  was  the  release  of  the  mortgage.  lb. 

5.  Action  by  Endorsee. — Plea  ofPro/perty  in  Another, — Ownership.^Attomey. — 
It  does  not  show  a  defence  to  an  action  on  a  note  by  an  endorsee  to 
aver  that  it  was  endorsed  to  the  plaintiff  by  one  who,  as  attorney, 
took  the  note  for  his  client  and  without  authority  caused  it  to  be  maae 
payable  to  his  own  order.  Wells  v.  Sutton,  70 

6.  Same, — IMncipcU  and  Agent. — Apparent  Authority. — If  the  owner  of  a 
promissory  note,  drawn  payable  to  his  agent,  leaves  the  note  in  the 
agent's  possession,  and  the  latter  endorses  it  to  an  innocent  purchaser, 
the  owner  can  not  dispute  the  transfer.  *  lb.. 

7.  Same. — Fraud.— False  Representatiorns  Must  be  MaieriaL — It  is  no  defence 
to  a  note  made  payable  to  an  attorney  of  the  owner,  that  the  attorney 
falsely  represented  that  his  client  had  a  cause  of  action  against  the 
maker  for  criminal  intimacy  with  the  client's  wife,  and  had  papers  in 
the  hands  of  an  attorney  at  Piqua,  Oh7o,  to  begin  suit  for  $20,000, 
unless  a  compromise  could  be  made,  etc.  The  defendant,  being  neces- 
sarily cognizant  of  the  facts,  had  no  right  to  be  influenced  by  such  rep-, 
resentations.  lb. 

8.  Same, — Oriminal  Qmvermtion. — Damages. — Contract  for  Silence. — Defence, 
— It  is  a  good  defence  to  a  suit  on  a  note  given  in  seHlement  of  dam- 
ages claimed  for  criminal  intimacy  with  the  wife  of  the  payee,  that  as 
a  part  of  the  settlement  the  parties  agreed  in  writing  that  the  note 
should  be  void  if  the  payee  should  ever  speak  of  such  intimacy,  and 
that  he  had  broken  this  agreement.  lb, 

t).  AsaignmesU. — Collateral  Security, — Endorsement — An  assignee  of  a  prom- 
issory note  who  has  re-assigned  the  note  to  his  assignor,  as  collateral 
security,  can  not,  while  the  latter  so  holds  the  note,  maintain  a  suit 
on  the  endorsement.    AliUr,  after  the  debt  secured  is  satisfied. 

Smiih  V.  Felim,  233 

10.  Same, — Duty  of  Holder  of  Collateral  Security  to  Stie. — One  to  whom  a  note 
is  delivered  as  collateral  security  is  not  bound  to  sue  thereon  if  he  be 
certain  that  a  suit  would  be  fruitless.  lb. 

11.  Qravel  Road  Corporation. — Contracts  with  Officers, — A  turnpike  company 
is  authorized  by  statute,  R.  S.  1881,  section  3653,  to  borrow  money  of 
any  officer  thereof  for  use  in  making  its  road,  and  to  execute  a  prom- 
issory note  therefor.  LSanon,  etc.,  tt  jB.  Co,  v.  Adair,  244 

12.  Same, — Offi4ser  de  Facto. — After  the  lawful  election  of  other  directors, 
and  their  organization  as  a  beard,  a  note  made  by  the  old  board  (still 
acting  as  such,  but  as  usurpers)  to  its  president,  and  signed  by  him  as 
such,  with  the  other  officers,  is  unauthorized,  and  is  not  the  note  of  the 
corporation.  lb, 

13.  CansideraJtion,— Fraud.—  Reply.  —  Estoppel.  —When  fraud,  in  respect  to 
the  consideration,  is  pleaded  to  an  action  upon  a  note,  it  is  not  a  good 
rephr  that  wlien  the  plaintiff  was  about  to  purchase  the  note,  Uie  de- 
fendant, in  answer  to  an  inquiry,  said  "  all  right,'*^  it  not  appearing 
that  the  defendant  then  knew  of  the  fraud.  Allen  v.  FmBee,  288 
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14.  Agreement/or  Attorney's  Fees. — Demurrer, — A  void  stipalaiion  for  attor- 
ney's fees  in  a  promissory  note  does  not  invalidate  the  note,  and  con- 
sequently a  demurrer  to  a  complaint  on  the  note  does  not  bring  in 
issue  the  validity  of  the  stipulation.  Maynard  v.  Ifier,  S17 

PROSECUTING  ATTORNEY. 
See  Criminal  Law,  6,  7. 

PUBLIC  POLICY. 
See  Seduction. 

PUBLIC  SCHOOL. 
See  School  Law. 

PUBLICATION  OF  NOTICE. 
See  MoBTOAGE,  7 ;  Sheriff's  Sale,  2. 

QUESTION  OF  FACT. 
See  Chattel  Mortqage,  2 ;  Criminal  Law,  1. 

QUIETING  TITLE. 

See  Taxes,  2,  3,  8. 

OomplamL — A  complaint  to  quiet  title  which  avers  title  and  possession  in 
the  plaintiff,  and  that  the  defendant  claims  title  or  an  interest,  the 
value  of  which  is  unknown  to  the  plaintiff,  which  clouds  the  plaintiff 's 
title  and  impairs  its  market  value,  is  good  on  demurrer.  So,  also,  if 
the  character  of  the  defendant's  claim  be  alleged  with  facts  showing 
its  invalidity.  Brown  v.  Ogg^  SS4 

RAILROAD. 

See  Negligence,  3, 4. 

1.  KUling  Stock, — Fencing, — Where,  in  an  action  against  a  railroad  com- 
pany for  the  value  of  stock  killed  by  the  cars  of  the  defendant,  the  ev- 
idence shows  that  the  stock  went  upon  the  track  at  a  place  where  it 
was  unfenced,  but  where  a  fence  could  have  been  property  maintained, 
the  company  is  liable.  Louisvillej  etc,  A.  W.  Ch,  y,  Zmk^  £19 

2.  Appropriation  of  Land  for  Right  of  Way, — Damages, — Evidenee, — Opinion 
of  Witness, — InstrtuAion, — In  a  proceed ina;  by  a  railroad  company  to  ap- 
propriate a  strip  of  land  for  its  right  of  way  through  a  farm,  it  is  not 
error  to  instruct  the  jury  that  they  may  consider  the  opinions  of  wit- 
nesses as  to  the  value  of  the  land  immediately  before  the  appropria- 
tion, and  the  value  of  the  several  parcels  immediately  after  the  appro- 
priation, for  the  purpose  of  determining  the  damages  sustained  by  the 
appropriation.  IndianapoliSj  ete.,  R,  R,  Oo.y.  Pugkj  ^9 

REAL  ESTATE. 

See  Attachment,  8 ;  Contract,  3  to  5 ;  Decedents'  Estates,  5, 6 ;  PbauI)- 
ULENT  Conveyance;  Husband  and  Wife,  5,  6,  7, 12 ;  JuDoitfENT, 7, 
9;  Landlord  AND  Tenant;  Married  Woman;  Mechanic's  Lien ; 
Mortgage;  Partition;  Railroad,  2;  Redemption;  Quieting  Ti- 
tle; Sheriff's  Sale;  Taxes;  Vendor  and  Vendee;  Witness,  2. 

REAL  ESTATE,  ACTION  TO  RECOVER. 

See  New  Trial,  2,  3;  Practice,  11;  Receiver,  2;  Sheriff's  Sale,  4; 

Taxes,  8 ;  Witness,  2. 

1.  Real  Estate, —  Use  and  Occupation, — Hiahand  and  Wife, — Parties, — Statute 
Construed,— Section  794,  2  R.  S.  1876,  p.  313,  does  not  permit  the  join- 
ing of  a  wife  as  plaintiff  in  an  action  to  enforce  a  right  or  remedy  be- 
longing solely  to  the  husband,  as  for  the  use  and  occupation  of  his 
land.  Hyatt  v.  Cochran,  iSl 
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2.  Same. — Oeeupying  Oaimani. — Sei-  Off/or  Improvements, — (hunter  Set-  Off  for 
Prior  Use  and  Occupation, — Statute  of  LdmUatunis, — Statute  Construed. — 
Under  section  1058,  K.  S.  1881,  a  recovery  for  the  use  and  occupation  of 
land  can  be  had  for  no  more  than  six  years  prior  to  the  commencement 
of  the  action  therefor;  but  if  the  defendant  asks  a  set-off  for  the  value 
of.  improvements,  the  plaintiflfmay  have  a  counter  set-oflf  for  use  and 
occupation  of  the  premises  before  the  commencement  of  the  six  years 
for  which  there  may  be  a  direct  recovery.  lb. 

3.  EJeetment. — Complaint. — TXtle. — A  complaint  for  the  possession  of  lands, 
which,  by  the  facts  averred,  shows  title  in  the  plaintiff,  without  stating 
the  conclusion  that  he  is  owner,  is  good  on  demurrer. 

Lovely  v.  Speisshoffer^  4^4 

4.  ComplainL — Description. — A  tract  of  land  situate,  etc.,  known  as  a  part 
of  the  J.  W.  farm,  in  fractional  section,  etc.,  containing,  etc.,  is  not  a 
sufficient  description ;  and  a  complaint  to  recover  real  estate  by  such 
description  may  be  dismissed.  Hammond  v.  Sioy^  4^7 

h.  Same. — Discretion  (f  Court, — If,  in  a  complaint  to  recover  real  estate,  the 
description  of  the  land  be  valid,  but  uncertain  or  obscure,  the  court 
may  require  that  it  be  made  more  specific.  lb. 

REASONABLE  DOUBT. 
See  Intoxicating  Liquor,  5. 

RECEIPT. 
See  Ck)NTBACT,  3. 

RECEIVER. 
See  Bond,  2. 

1.  Power  to  Appoint. — The  courts  of  this  State,  under  the  code  have  the 
same  power,  for  the  same  purposes  and  under  the  same  emergencies,  to 
appoint  receivers,  as  had  the  courts  of  equity  before  the  adoption  of  the 
code.  BiUing  v.  Ten  Eyeky  S57 

2.  Same, — Action  of  EjedmenL — Cirops. — In  an  ejectment  suit  it  is  no  objec- 
tion to  an  application  for  a  receiver  to  take  charge  of  the  crops,  that  no 
reason  is  shown  why  the  action  can  not  be  speedily  tried  and  the  rights 
of  the  parties  thereby  saved.  •  lb. 

8.  Some. — Practice. — Jury  TriaL — Change  of  Venue. — ^The  appointment  of  a 
receiver,  in  a  pending  action,  is  made  by  the  court  upon  motion  with- 
out the  formation  of  issues,  and  without  the  aid  oi  a  jury,  the  evi- 
dence consisting  of  the  verified  application  and  such  affidavits  and 
depositions  as  the  parties  may  offer.  An  application  for  a  change  of 
venue  from  the  county  does  not  affect  the  power  of  the  court  to  make 
the  appointment.  lb. 

4.  Same. — Pleading. — Praetiee. — An  unsworn  denial  is  not  a  good  answer 
to  an  application  for  the  appointment  of  a  receiver  in  a  pending  ac- 
tion, and  may  be  stricken  out  on  motion ;  the  sustaining  of  a  demur- 
rer to  such  answer  is  not  available  error.  lb. 

RECORD. 

See  Instructions,  8 ;  Judgment,  8 ;  Practice,  8, 14 ;  Supreme  Court, 

7, 16,  27. 

REDEMPTION. 

1.  Judgment — Mortgage. — Priority  of  Liens. — Merger. — Conveyance. — Assign- 
ment.— Judgment  Creditor. — A.,  owning  certain  real  estate,  mortgaged  it 
to  B.,  and  then  conveyed  it  to  C,  after  which  C.  mortgaged  it  to  D., 
and  thereafter  E.  recovered  two  judgments  against  C.  which  became 
liens  upon  the  land ;  E.  purchased  tlie  land  upon  the  first  judgment 

Vol.  85.— 41 
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rendered,  obtained  a  deed  and  conveyed  the  land  to  F.,  who  thereafter 
redeemed,  under  the  act  of  June  4th,  1861,  from  a  .sale  made  upon  t!ie 
mortgage  executed  to  B.,  and  who  paid  taxes  accrued  upon  the  land,, 
then  brought  an  action  to  have  a  lien  declared  upon  the  land  as  against 
D.,  the  second  mortgagee,  for  the  amount  of  money  paid  in  redemption 
of  the  property  from  the  sale  of  B.,  and  for  the  amount  paid  for  tuxes. 

Heldy  that  the  lien  of  E.,  by  virtue  of  his  second  judgment,  was  not  merged 
in  the  legal  title  acquired  by  his  purchase  under  the  first  judgment, 
and  that  notwithstanding  the  title  thus  acquired  he  was  still  a  judg- 
ment creditor  and  entitled  to  redeem  the  property  from  such  fore- 
closure sale. 

Held,  also,  that  the  conveyance  of  the  property  thereafter  by  E.  to  F.  op- 
erated as  an  assignment  of  said  judgment,  and  that  F.  was  thereafter 
authorized  to  redeem  from  such  sale. 

Held,  also,  that  the  lien  acquired  by  the  redemption  was  prior  to  the  lien 
of  D.,  the  second  mortgagee,  though  his  lien  was  prior  to  the  lien  of 
the  judgment  by  virtue  of  which  the  redemption  was  made. 

MeClain  v.  SuUiixm,  174 

2.  Sheriffs  Sale. — Time  of  Redemption, — Sherds  Deed, — EstoppeL — It  is  com- 
petent for  the  purchaser  of  real  estate  at  sheriff's  sale,  to  suffer  the 
land  to  be  redeemed  from  such  sale,  after  the  expiration  of  the  year 
allowed  by  law  for  such  redemption  and  before  the  execution  of  the 
sheriff's  deed,  and  if  he  agree  to  such  redemption,  and  accept  the  re- 

*  demption  money,  he  will  be  estopped  to  deny  the  right  to  redeem. 

Taggart  v.  McKinaey,  39S 

3.  Same, — Effect  of  Redemption. — The  effect  of  a  redemption  is  to  vacate  and 
set  aside  the  sheriff's  sale  of  the  real  estate,  and  to  restore  the  same 
and  the  title  thereto  precisely  as  they  were  held  prior  to  the  sale,    lb, 

RELATOR. 
See  Attorney  General;  C!otjnty  Treasurer,  1 ;  Mandate. 

RELEASE  OF  SURETY. 
See  Principal  and  Surety,  1. 

REMITTITUR. 
See  Supreme  Ck)URT,  2. 

RENTS  AND  PROFITS. 
See  Landlord  and  Tenant  ;  Taxes,  5. 

REPEAL  OF  STATUTE. 
See  County  Treasurer,  2. 

REPLEVIN. 
See  Contract,  13;  Execution,  1. 

1.  RepUi^n  Bond, —  Verdict. —  Valxie  of  Properly. — Damages. — The  failure  of 
the  jury,  in  replevin,  to  assess  the  value  of  the  property,  as  the  statute 
requires,  will  not  prevent  the  defendant  from  recovering  its  value,  in 
a  suit  on  the  undertaking,  when  return  is  adjudged  and  is  not  made^ 
or  damages  for  injury  to  the  goods  while  held  by  the  plaintiff. 

Yelion  V.  Stinkard,  190 

2.  Same. — Meastire  of  Damages.  —  When  there  is  a  judgment  of  return 
against  the  plaintiff  in  replevin,  and  he  fails  to  return  some  of  the 
goods,  and  returns  the  rest  injured  by  bad  packini^  and  storage,  the 
measure  of  damages  in  a  suit  on  his  undertaking  is  the  value  of  the 
goods  not  returned,  with  six  per  cent,  per  annum  from  the  time  of  re- 
plevin, and  the  deterioration  in  value  of  those  returned  resulting  from 
the  causes  named,  with  six  per  cent,  per  annum  from  the  date  of  their 
return.  lb. 
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S.  TUle, — Oontrad  of  Sale, — An  answer  in  replevin  for  wheat  is  good  which 
avers  that  the  only  right  of  the  plaintifl  to  the  wheat  is  conferred  hy  a 
written  contract,  as  follows:  "An  article  of  agreement,  made  this  25th 
day  of  September,  1879,  between  II.  B.  and  1).  The  said  D.  having 
purchased  of  II.  B.  une  hundred  acres  of  growing  wheat,  at  its  market 
price  per  bushel  whtn  delivered  *  *  in  Kokomo,  Ind.,  to  be  har- 
vested and  cared  for  in  a  good  husband-like  manner,  and  delivered  in 
ffood  merchantable  order;  sixty  acres  of  tlie  wheat  being  on  the  home 
larm  where  he  now  resides,  and  forty  acreH  on  the  farm  *  *  belong- 
ing to  him  and  K.  B.,"  and  that  there  had  been  no  delivery  of  the 
wheat  to  D.     The  contract  was  executory  and  passed  no  title. 

Dixon  v.  Duke  J  4^4 

4.  Sam€, — Jvdffment. — In  replevin  against  several,  if  the  plaintiff  fails  to 
show  title  in  himself,  the  defendants  are  entitled  to  a  joint  judgment. 

Lb. 
EEPLEVIN  BAIL. 

1.  C<minid, — An  undertaking  of  replevin  bail  is  a  contract. 

Moloney  v.  Netolonj  665 

2.  Saine, — Execution, — Exemption, —  Waiver. — -Where  the  right  to  the  bene- 
fit of  an  exemption  law  exists  by  statute,  it  can  not  be  waived  by  con- 
tract prior  to  the  issuing  of  the  execution.  16, 

3.  Same. — Judgment  in  Bastardy  IVoweu/ion. — A  resident  householder,  who 
becomes  replevin  bail  on  a  judgment  obtained  against  a  defendant  in 
a  prosecution  for  bastardy,  is  entitled  to  the  benefit  of  the  exemption 
law  lb 

RES  ADJUDICATA. 

See  Attachment,  2 ;  Decedents*  Estates,  12 ;  LandijOrd  and  Tenant, 
1 ;  Mortgage,  2 ;  Supreme  Court,  6 ;  Town,  3. 

RESCISSION. 
See  Contract,  2,  3 ;  Vendor  and  Vendee,  4. 

REVIEW  OF  JUDGMENT. 
See  Practice,  13, 17. 

SALE. 

See  Attachment  ;  Contract,  3 ;  Decedents'  Estates,  5,  6 ;  Husband 
AND  Wife,  7;  Intoxicating  Liquors;  Married  Woman,  3;  Mort- 
c;age,6,  12;  Partnership,  6 ;  Replevin,  3;  Sheriff's  Sale;  Taxes, 
4  to  9. 

1 .  ( 'ontraet. — Statute  of  Frauds, — Execution  Creditor. — An  execution  cred  itor 
can  not  question  a  sale  of  property  made  by  his  debtor,  merely  be- 
cause the  contract  of  sale  is  within'the  statute  of  frauds.  Parties  to 
the  contract  and  their  privies  only  can  do  so.  Dixon  v.  Duke,  ^^H 

2,  Same,— -Growing  Crops. — Title, — Delivery. — Where  a  growing  crop  is  sold, 
and  either  delivery  or  payment  remains  to  be  done,  title  does  not 
pass.  lb. 

SCHOOL  FUND  MORTGAGE. 

See  Mortgage,  5  to  7, 12. 

SCHCX)L  LAW. 
See  Attorney  General,  1 ;  Mortgage,  6  to  7. 
Publie  Sehool4k—Toum8hip  Trustee.— Colored  Children.— EnumeraHon,—  MaiC'. 
date.— The  township  trustee  will  not  be  required  by  mandate  to  estab- 
lish separate  schools  for  colored  children,  unless  it  is  shown  to  be  prac- 
ticable; nor  will  he,  unless  such  separate  school  be  practicable,  be  re- 
quired by  mandate  to  make  separate  lists  of  such  children,  as  provided 
by  section  4472,  R.  S.  1881.  5fete,  ex  rely  v.  Qrvhb,  SIS 
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SEAL. 
See  Judgment,  6. 

SEDUCTION. 

1.  Promise, — Contract, — Conaideration, — A  complaint  by  a  woman  for  her 
own  seduction,  which  shows  by  its  averments  that  she  was  induced  to 
yield  her  person  to  the  defendant  by  the  promise  of  a  pecuniary  con- 
sideration,  which  he  has  refused  to  perform,  is  bad  on  aemurrer. 

WUam  v.  Efuncorih^  S99 

2.  iSbnc — Public  Policy, — Such  a  contract,  being  immoral  and  vicious,  is 
against  public  policy  and  void.  Jh. 

SERVICE  OF  PROCESS. 

See  JXTBQMENT,  3  to  6. 

SET-OFF. 

See  DfiCEDEKTs'  Ebtatbb,'6;  Pbomissoby  Note,  2;  Real  Estate,  Achok 

TO  Recoveb,  2. 

SHERIFF. 
See  Judgment,  4,  5. 

SHERIFFS  SALE. 
See  Married  Woman,  3;  REDEMPnoir. 

1.  Notice, — EmiiJty, — A  purchaser  of  the  legal  title  to  lands  at  a  sheriff's 
sale,  who,  oefore  completing  his  purchase,  receives  notice  of  an  equity 
in  the  lands  held  by  another  than  the  execution  defendant,  takes  sub- 
ject to  such  equity.  Heek  v.  -FtnJt,  S 

2.  Notice  by  Publication, — Posting  Notices, — Ooruiruetion  (^  SuUutc—JJnder 
section  467  of  the  civil  code  of  1852,  sec.  767,  R.  S.  1881,  the  advertise- 
ment of  a  sheriff's  sale  of  real  estate,  "  for  at  least  twenty  days  suc- 
cessively," has  exclusive  reference  to  posting  up  written  or  printed 
notices  of  the  sale,  and  does  not  qualify  or  control  the  provision  requir- 
ing the  advertisement  by  publication  in  a  newspaper  of  the  county,  for 
three  weeks  successively,  which  means  a  publication  for  twenty-one 
days,  excluding  either  the  date  of  the  first  publication  or  the  day  of 
the  sale.  Smith  v.  Bowtcs,  264. 

3.  BetvLm, — A  proper  sale  of  lands  by  a  sheriff,  by  virtue  of  a  proper  de- 
cree issued  to  him  authorizing  it,  and  a  sufficient  deed  made  by  nim  at 
the  proper  time,  there  having  been  no  redemption,  vest  a  goodf  title  in 
a  stranger  who  purchases,  as  against  the  defendants  in  the  decree, 
though  the  sheriff,  by  mistake,  fails  to  endorse  a  return  on  the  decree 
in  his  hands.  Lowly  v.  Sptisshoffer^  4^4;  Scklarb  v.  SimoM,  601 

4.  Same, — Collateral  Attack. — Ejectment, — In  ejectment  by  the  purchaser  at 
sheriff's  sale,  against  the  defendant  in  the  execution,  the  latter  can  not 
attack  the  sale  save  for  causes  which  render  it,  not  voidable  merely^ 
but  absolutely  void.  Ih, 

SPECIAL  FINDING. 

See  Practice,  16 ;  Verdict. 

Exception  to  Conclusion  of  Law. — An  exception  to  the  conclusions  of  law 

concedes,  for  the  purposes  of  the  exception,  that  the  facts  are  correctly 

•     found.  Braden  v.  Graves,  9 J ;  Gregory  v.  Van  VoorBt^  108 

STATE  AUDITOR. 
See  Mortgage,  6. 

STATUTE. 
See  Constitutional  Law. 
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STATUTE  CONSTRUED. 

See  Crrr,  2, 3 ;  Conflict  op  Laws,  2;  Contract,  13 ;  County  Commissiok- 
EBs;  Courts,  2;  Descents;  Married  Woman,  3 ;  Partition;  Real 
Estate,  Action  to  Recover,  1,  2;  Sheriff's  Sale,  2;  Statute  of 
Limitations,  2;  Supreme  Court,  26,  27*^  Taxes;  Trust  and  Trus- 
tee. 1. 

STATUTE  OF  FRAUDS. 

See  Married  Woman,  4;  Sale. 

STATUTE  OF  LIMITATIONS. 

See  Decedents'  Estates,  14;  Husband  and  Wife,  2;  iMTOXicATiNa 
LiquoR,  4 ;   Real  Estate,  Action  to  Recover,  2 ;  Taxes,  3. 

1.  Dracii4e,— Demurrer. — The  statute  of  limitations  is  not  available  on  de* 
mufrer  to  a  complaint  unless  it  affirmatively  appears  that  the  case  is 
not  within  any  of  the  exceptions  to  the  statute.    tvUson  v.  Etuworth,  S99 

2.  ClaitM  Against  Decedents'  Eriates. — Practice, — Pteading, — SUUute  Oonstmed^ 
— Under  the  provisions  of  the  act  of  February  4th,  1881  (Acts  1881,  p. 
20),  until  September  19th,  1881,  the  statute  of  limitations  must  ba^o 
been  pleaded  to  a  claim  against  a  decedent's  estate.  Oandny*Ooppoek^S94 

Statutory  remedies. 

See  Criminal  Law,  15. 

STOCKHOLDER. 
See  Corporation. 

STREETS. 
See  CiTT,  1;  Husband  and  Wife,  6;  Neolioence,  1;  TowK. 

SUBMISSION. 
See  Supreme  Court,  13, 15. 

SUBROGATION. 
See  Mortgage,  4;  Principal  and  8uretT|  2. 

SUMMONa 
See  Judgment,  3  to  5. 

SUPERIOR  COURT. 
See  Courts,  L 

SUPERSEDEAS. 
See  Appeal  Bond. 

SUPREME  COURT. 

See  Appeal  Bond  ;  Assignment  of  Error  ;  Bill  op  Exceptionb  ;  Crih* 
iNAL  Law,  28,  29,  40,  41,  43;  Instructions,  5,  8;  Mortgage,  2,  3; 
New  Trial,  4,  6;  Pleading,  19;  Practice,  2i 

1.  JVacrtoc^Eridcncc.— Where  a  good  defence  has  been  erroneously  stricken 
out,  the  Supreme  Court  will  reverse  the  cause,  and  will  not  examine 
the  evidence.  Wilson  v.  MonticeUb,  10' 

2.  Excessive  Damages,  —  Where  the  damages  assessed  are  excessive,  the 
judgment  will  not  be  reversed  for  such  cause  if  the  successful  party 
will  remit  the  excess.  Treniman  v.  Wwy^  SS- 

3.  Harmless  Error, — Tliere  can  be  no  available  error  in  sustainins  a  de- 
murrer to  one  paragraph  of  a  complaint,  where  the  plaintiffhas  the  full 
benefit  of  the  facts  properly  pleaded  therein  under  an  issue  formed  on 
another  paragraph.  Wkiteman  y.  JSamfnan,  49 

4.  VerdieL^Erroneous  InstructunL—Where  a  verdict  is  clearly  right  on  the 
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evidence,  the  Supreme  Court  will  not  disturb  it,  thougli  erroneous 
instructions  have  been  given.  Ashley  v.  Fm-eman^  55 

•J5.  Res  Adjudicaia. — Decmons  of  Supreme  Court. — The  decision  uf  the  Su- 
preme Court  upon  a  question,  where  the  case  is  reversefi,  governs  in 
all  subsequent  stages  of  the  case,  even  in  the  Supreme  Court  upon  a 
subsequent  appeal.  Board,  eic.j  v.  PntckeU,  6S 

6.  Appeal. — AmmDiient  of  Errors. — Appellant's  Compla'nU. — Dismisaal.— On 
an  appeal  to  the  Supreme  Court  the  appellant  must,  under  section  655, 
R.  S.  1881,  enter  on  the  transcript  a  specific  assignment  of  all  errors 
relied  upon.  The  assignment  oi  errors  constitutes  the  complaint  of 
the  appellant  in  the  Supreme  Court,  and,  in  the  absence  of  such  an 
assignment,  the  appeal  will  be  dismissed.  Deputy  y.  Hill,  75 

7.  Practice. —  Witness. — Question, — Exception. — New  Trial. — Available  Error. 
— Where  an  objection  to  a  question  put  to  a  witness  is  sustained  by 

the  court,  the  party  can  not,  by  merely  saving  an  exception  to  such 
ruling  and  assigning  the  same  as  cause  for  a  new  trial,  get  an  error 
into  the  record  which  will  be  available  for  the  reversal  of  the  judgment. 
It  must  also  appear  that  he  stated  to  the  trial  court  the  evidence  which 
he  expected  to  elicit  by  the  answer.  Whitehead  v.  Mathawayy  86 

'8.  New  Trial. —  Weight  of  Evidence. — The  doctrine  is»of  universal  applica- 
tion that  the  Supreme  Court  will  not  disturb  a  verdict  or  finding  on 
the  evidence,  if  there  be  parol  evidence  tending  to  support  it. 

Carmichael  v.  Cox,  151;  Bei-ndt  v.  ReUx,  60S 

9.  Practice. —  Waiver. — Brief. — A  reason  assigned  as  a  cause  for  a  new  trial, 
but  not  discussed  in  appellant's  brief,  is  considered  waived. 

Wright  v.  Abbott,  154 

10.  Same. — Instruction. — New  TriaL — Assignment  of  Error. — An  assignment  of 
error  based  upon  the  overruling  of  a  motion  for  a  new  trial,  which  mo- 
tion assigned  as  a  cause  therefor,  'Hhat  the  court  erred  in  refusing 
the  instruction  asked  for  by  defendant,"  is  too  general  to  be  consid- 
ered by  the  Supreme  Court.  lb. 

11.  Same. — Presumption. — Where  the  instructions  given  are  not  in  the  rec- 
ord, the  Supreme  Court  will  presume  that  other  instructions  asked  were 
properly  refused.  lb. 

12.  Evidence. — Instruction. — Harmless  Error. — Where  the  evidence  clearly 
sustains  the  verdict,  the  judgment  will  not  be  reversed  on  account  of 
an  instruction  not  strictly  correct.  Cassady  v.  Magher,  S28 

13.  Decedents*  Estates. —  Appeal  Bond. — Waiver. — Motion  to  Dismiss. — After 
submission  by  agreement,  an  appeal  will  not  be  dismissed  for  want  of 
an  iippeal  bond  as  required  by  sections  189  and  190,  2  R.  S.  1876,  p.  557. 

Pedrick  v.  P^  £55 

14.  Practice. —  Oross-Examinatum.  —  Where  a  cross-examining  question  is' 
excluded,  it  is  not  necessary  in  order  to  make  an  available  question 
in  the  Supreme  Court,  that  the  evidence  expected  to  be  elicited  shall 
be  stated  to  the  trial  court.  Heagy  v.  State,  ex  reLf  S60 

'.  16.  Bri^  of  AppeUanL — Rule  14' — Dismissal  of  Appeal — Rule  14  of  the  nilcB 
of  the  Supreme  Court  gives  the  appellant  sixty  days  after  the  submis- 
sion of  the  cause  in  which  to  file  his  brief,  and  provides  that,  if  such 
brief  is  not  filed  within  the  time  limited,  the  appeal  shall  be  dismis- 
sed ;  but  the  rule  is  complied  with  by  a  brief  stating  clearly  points 
relied  upon,  and  this  will  not  preclude  appellant  from  afterwaras  fil- 
ing a  more  elaborate  brief.  Heckelman  v.  R%ipp,  S86 

16.  Cause  for  New  Trial. — Bill  of  Exceptions. — The  statements  in  a  motion  for 
a  new  trial,  as  causes  therefor,  are  not  regarded  as  true  by  the  Su- 
preme Court,  unless  their  truth  is  shown  by  a  bill  of  exceptions  prop- 
erly in  the  record.  ib. 
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17.  Exception. —  Waii^er, — At  the  same  term  of  court  at  which  a  judgment 
has  beea  rendered,  a  new  trial  may  be  granted  upon  oral  motion,  and 
unless  an  exception  be  taken  at  tne  time,  error  can  not  be  assigned 
npon  the  ruling.  Cox  v.  Dillj  334 

18.  Cross  Complaint,  Separate  Trial  of  Issues  on, — Partition. — If,  in  an  action  > 
for  partition,  issue  is  joined  upon  a  cross  complaint  of  one  of  the  de- 
fendants cloiming  a  part  of  the  land,  and  that  issue  be  tried  sepa- 
rately, the  action  on  the4)etition  being  continued,  no  question  can  be* 
made,  on  appeal  from  the  judgment  on  the  cross  complaint,  in  respect 
to  the  petition  or  the  proceedings  upon  it.  lb.. 

19.  Weight  of  Evidence. — Where  the  evidence  in  the  record  fairly  tends  to- 
sustain  the  verdict  on  every  material  point,  the  Supreme  Court  will 
not  disturb  the  verdict  on  the  weight  oi  the  evidence. 

Tagfjart  v.  McKinsey,  SOS 

20.  Judge, — Postponement  of  TriaL— Practice. — Objection  to  the  action  of 
the  court  in  setting  down  a  cause  for  immediate  trial  before  a  judge 
specially  appointed  to  try  the  cause  is  not  available  in  the  Supreme 
Court  unless  the  grounds  of  objection  are  shown  by  bill  of  exceptions. 

Cox  V.  Stoid,  Jf22 

21.  Praciiae. — ^rror.— T^at  a  demurrer  has  been  sustained  to  the  answer  • 
of  a  defendant  who  does  not  appeal,  can  not  be  available  error  to  an-  - 
other  defendant  who  does  appeal.  Ih. . 

22.  Same. — An  error  which  does  not  seem  to  have  injured  a  defendant  who  - 
appeals,  there  being  othei-s  who  do  not  appeal,  is  not  available.      lb. 

23.  Evidence. — Practice. — Where  evidence  has  been  admitted  without  objec-^ 
tion,  or  without  any  ground  of  objection  having  been  stated  in  the  court 
below,  no  question  can  be  made  upon  it  in  the  Supreme  Court.      /6. 

24.  Same. — An  objection  to  evidence,  that  "  it  is  inadmissible  and  incom- 
petent/' is  too  indefinite  to  present  any  question.  lb. 

26.  Instructions. — Evidence. — An  instruction  to  the  jury  to  find  for  a  defend- 
ant can  not  be  deemed  erroneous  by  the  Supreme  Court,  where  the* 
record  does  not  contain  any  of  the  evidence.      Rveketta  v.  Richardson,  SOS 

26.  Amount  in  Controversy.— Jurisdiction. — To  give  the  Supreme  Court  juris- 
diction in  cases  originating^  before  justices  of  the  peace,  the  amount  in 
controversy,  exclusive  of  interest  and  costs,^ust  exceed  fifty  dollars; 
and  when  the  plaintiff  recovers  that  sum  or  is  satisfied  with  the  amount 
recovered,  and  the  defendant  is  merely  resisting  the  recovery,  claiming 
no  set-off  or  counter-claim,  the  amount  so  recovered  is  all  that  is  in 
controversy  within  the  meaning  of  section  632,  R.  S.  1881. 

Louisville,  etc.,  R.  W.  Co.  v.  Coyle,  516 

27.  Practice. — Record  on  Appeal. — Bill  of  Exceptions. — A^davil  and  Motion. — 
Setting  Aside  Default. — Under  section  559  of  the  civil  code  of  1852  (sec- 
tion 650,  R.  S.  1881),  an  affidavit  and  motion  to  set  aside  a  default, 
and  the  ruling  of  the  court  thereon,  will  not  constitute  a  part  of  the 
record  on  appeal  to  the  Supreme  Court,  unless  they  are  made  a  part  of 
the  record  by  a  bill  of  exceptions  or  by  an  order  of  the  court. 

Hancock  v.  Fleming,  571  ' 

28.  Oriminal  Law. — Evidence. — The  Supreme  Court  will  reverse  a  judgment  ■ 
of  convictiDu  in  a  criminal  case  when  the  evidence  in  the  record  is 
totally  insufficient  to  support  it.  Peacher  v.  State^  60 J,  60^  ' 

SURPLUSAGE. 
See  Crimiijal  Law,  45. 

SURPRISE. 
See  New  Trial,  1,  4. 


648  INDEX. 

TAXES. 
See  Ck)UNTY  Treasurer,  1 ;  Decedents'  Estates,  6. 

1.  Ileal  Estate  of  Naiional  Banks. — How  Taxed, — Statvies  Construed. — Real 
estate  ownea  hy  a  National  bank,  by  the  provisions  of  the  statutes, 
State  and  National,  as  construed  together,  should  be  assessed  for  tax- 
ation as  realty  in  the  township  where  situated,  and  not  as  a  part  of 
the  capital  stock  of  the  bank.  Lofiin  v.  OUizem  NaiH  Bank,  S4-1 

2,  Quieting  Title, — Tax  Title. — Evidence. — In  an  action  to  quiet  the  title  to 
real  estate,  where  the  defendant  claims  title  to  the  land  under  a  tax 
deed,  he  must  show  by  his  evidence  that  the  statute  had  been  strictly 
complied  with  in  every  step  required  to  be  taken,  to  authorize  the  sale 
for  taxes  and  the  execution  of  the  tax  deed.  Fatrar  v.  Qarky  44^ 

5.  Same. — Conatitutional  Law. — Statute  Chnstrued. — Statute  of  Limitations. — 
Section  250  of  the  act  of  December  2Ist,  1872,  to  provide  for  a  uniform 
assessment  of  property  and  for  the  collection  and  return  of  taxes 
thereon,  is  not  repugnant  to  any  provision  either  of  the  State  or  Fed- 
eral Constitution,  and  is  a  constitutional  and  valid  enactment;  but  it 
must  be  strictly  construed,  and  can  not  be  held  applicable  to  an  equi- 
table suit  to  quiet  the  title  to  real  estate.  Jb. 

4.  Tax  Sale. — Possession  Under  Certificate. — Statute.Constmed. — Under  section 
203  (1  R.  S.  1876,  p.  120),  the  certificate  of  a  tax  sale  entitles  the 
holder  to  the  possession  of  the  premises  described  only  in  case  the  sale 
was  regular  and  valid.  Baiion  v.  Mc  Whinney,  4^1 

h.  Same. — Liability  for  Rents  and  Profits. — The  holder  of  an  invalid  certifi- 
cate of  tax  sale  is  not  accountable  to  a  junior  lien-holder  for  rents  of 
the  land,  unless  he  has  had  possession  under  his  certificate  or  has  re- 
ceived rents.  lb. 

• 

6.  Same. —  When  Invalid. — A  tax  sale  of  land  is  invalid  when  personalty 
might  have  been  seized  and  sold.  /6. 

7.  Same. — Municipal  Tax  Sale. — The  act  of  March  11th,  1875,  makes  the 
assessment  law  of  December  21  st,  1872,  applicable  to  towns  and  cities, 
and,  consequently,  the  holder  of  an  invalid  city  tax  deed  is  entitled  to 
25  per  cent,  interest,  as  provided  in  that  law.  lb. 

8.  Same. — Practice. — Pleading. — Upon  a  complaint  to  recover  the  posses- 
sion or  to  quiet  the  title  of  land,  the  holder  of  an  invalid  tax  deed  may 
have  a  decree  enforcing  the  statutory  lien  given  in  such  cases.        lb. 

9.  Same. — Interest. — The  act  of  March  10th,  1879,  has  reference  to  interest 
on  contracts  for  the  forbearance  of  money  or  upon  debts,  and  does  not 
repeal  the  provisions  of  the  assessment  law  in  respect  to  interest  upon 
invalid  tax  deeds.  lb. 

TENDER. 

To  keep  a  tender  good  the  money  must  be  brought  into  court. 

Smith  V.  Feltm,  S1S5 
TESTIMONY. 

See  Bill  of  Exceptions,  1. 

THREATS. 
See  Mortgage,  10.    • 

TIME. 
See  CJoNTRACT,  4;  Criminal  Law,  2;  Intoxicating  Liquor,  4. 

TITLE. 

See  Evidence;  Fraudulent  Conveyance,  2,  3 ;  Landlord  and  Ten- 
ant, 2 ;  Mortgage,  1 ;  Real  Estate,  Action  to  Recover,  3 ;  Re- 
demption; Quieting  Title;  Replevin,  3,  4 ;  Sale,  2;  Sheriff's 
Sale,  3,  4;  Taxes,  2,  3. 
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TOLL-QATR 
See  CfiiuiNAii  Law,  8  to  5. 

TOWN. 
See  Ctty;  Neqlioence,  1;  Princifai<  and  Surety;  Taxes,  7, 

1.  Nuiaanee. — Fleading, — Complaint  by  an  incorporated  town  to  recover 
the  amount  of  a  judgment  which  it  had  been  compelled  to  pay,  alleg- 
ing an  unlawful  ezcavatioui  wrongfully  and  without  permission  made 
by  the  defendants  in  a  sidewalk,  into  which  one  II.  fell  and  was  injured ; 
that  H.  sued  the  town  and  recovered  the  judgment ;  that  the  defend- 
ants were  notified  of  the  suit  and  defended  it.  Answer  that  the  ezca- 
yation  was  made  for  a  stairway  to  the  basement  of  a  building  of  one 
of  the  defendants,  such  as  was  customarily  made  by  others,  with  the 
knowledge  of  the  town ;  that  due  care  was  used  to  avoid  injury^  that 
an  unexpected  caving  of  the  earth  occurred,  of  which  the  plaintiff  had 
notice,  but  failed  to  inform  the  defendants,  and  the  injury  was  the  re- 
sult of  such  caving,  and  could  have  been  avoided  by  a  trifling  ex- 
pense. 

Hd/^  that  the  answer  was  insufficient,  because  it  did  not  aver  permission 
from  the  town  to  make  the  excavation,  but  only  evidence  tending  to 
show  permission.  MeNaugkUm  v.  Mkhart,  S84 

2.  Same, — StreeU,— Negligence. — An  excavation  in  a  sidewalk  of  an  incor- 

S orated  town,  made  without  leave,  is  a  nuisance  per  m,  and  the  wrong- 
oer  is  liable  to  the  town  for  such  damages  as  it  incurs  to  persons 
injured  thereby ;  and  this  liability  does  not  depend  upon  the  negli- 
gence or  care  with  which  the  excavation  was  made  or  guarded.      lb. 

8.  Same. — Judgment. — Bes  Adjudicata. — In  such  case,  where  the  town,  upon 
being  sued,  notified  the  wrong-doer  thereof,  and  that  it  will  look  to  him 
for  indemnity,  the  judgment  concludes  him,  as  to  the  facts  thereby 
adjudicated.  Ih. 

4.  Same. — IMncipal  and  Agent. — Where  an  act  done  is  unlawful,  creating 
a  nuisance  per  m,  an  agent  who  actively  participated  therein,  is  liable 
alike  with  nis  principal.  lb, 

TOWNSHIP  TRUSTER 
See  School  Law. 

TRANSCRIPT. 
See  Courts,  1. 

TRESPASS. 
See  Criminal  Law,  3,  45. 

TRIAL. 
See  Practice,  9 ;  Supreme  Court,  18. 

TRUST  AND  TRUSTEE. 

See  Conflict  of  Laws,  2;  Conversion,  1;  Decedents'  Esttates,  12; 
Fraudulent  Conveyance,  3 ;  Husband  and  Wife,  2  to  5, 12 ;  Will, 
3,4. 

1.  Statute  Construed.'-OmglUutianal  Xatic— Section  2988,  R.  S.  1881,  requir- 
ing trustees  to  be  residents  of  this  State,  has  no  retrospective  opera- 
tion according  to  its  terms,  nor  could  the  I^egislature  nave  given  it 
such  operation  without  impairing  the  validity  of  contracts  previously 
entered  into.  thompedn  v.  Eoiward^  4^4 

2.  So  long  as  moneys  held  in  trust  can  be  distinctly  identified,  the  trust 
may  be  enforced  against  any  one  into  whose  hands  it  comes;  aliier 
where  this  can  not  be  done.  MoComas  v.  Long,  64^ 
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3.  Bond, — Execuior. — Limit  of  Liahility, — The  bond  of  an  executor,  given 
to  secure  the  faithful  discharge  of  his  duties  as  executor,  can  not  be 
construed  as  conditioned  for  the  faitiiful  discharge  of  his  duties  as 
trustee  of  a  trust  created  by  the  will.  Hinds  v.  Hinds,  S12 

4.  Bond  of  TrusUe. — Duty  of  Court. — It  is  the  duty  of  the  court  having 
jurisdiction  of  an  express  trust  to  require  the  trustee  to  execute  bono, 
with  sufficient  sureties,  conditioned  for  the  faithful  performance  of 
the  duties  of  his  trust,  and  the  preservation  of  the  trust  estate.        lb. 

TUKNPIKE. 
See  Criminal  Law,  3  to  5. 

USE  AND  OCCUPATION. 
See  Real  Estate,  Action  to  Becoveb,  1,  2. 

VARIANCE. 
See  Conversion,  2. 

VENDOR  AND  VENDEE. 
See  Contract,  5;  Married  AVoman,  4,  5;  Mortgage,  1,  3,  4;  Will,  I. 

1.  Vendor's  Lien, — Acceptance  of  Worthless  Security. — Fraud, —  Waiver. — IHH- 
genee. — The  acceptance  of  worthless  securities  for  the  payment  of  pur- 
chase-money,induced  by  the  fraudulent  representations  of  the  purchaser, 
is  not  a  waiver  of  the  vendor's  lien  for  unpaid  purchase-monev  of  real 
estate,  but  suit  must  be  brought  promptly  upon  discovery  of  the  fraud, 
if  the  rights  of  others  may  be  aiiectea  by  delay.    Himes  v.  Langley,  77 

2.  Same, — A  vendor's  lien  may  be  enforced  for  a  part  only  of  the  pur- 
chase-money. iJ. 

3.  Same. — Promissory  Note, — When  land  is  exchanged  for  promissory  notes 
of  other  persons,  which  the  vendor  is  induced  by  fraud  to  receive  in 
exchan^  for  the  land,  no  price  having  been  fixed  for  the  land,  and 
no  credit  given  for  purchase-money,  nor  any  promise  by  the  vendee  to 
make  further  payments,  no  right  to  a  vendor  s  lien  exists.  lb, 

4.  Same, — ConiraH, — Rescission. — A  suit  to  rescind  a  contract  for  fraud, 
whereby  the  plaintiff  was  induced  to  receive  worthless  notes  in  ex- 
change for  real  estate,  must  be  brought  promptly  upon  the  discovery 
of  their  worth lessness,  and  dealing  with  the  notes  afterwards  as  his 
own  forfeits  the  right  to  rescind.  i&. 

VENDOR'S  LIEN. 
See  Mortgage,  3 ;  Vendor  and  Vendee. 

VENIRE  DE  NOVO. 
See  Verdict,  3. 

VERDICT. 

See  Bond,  3;  Demurrer  to  Evidence,  2;  Jury,  1;  Negligence,  6; 
Partnership,  5;  Practice,  19;  Replevin,  1;  Supreme  Court,  4, 
8, 12,  19. 

1.  Interrogatories. — A  motion  for  judgment  upon  the  answers  of  the  jury  to 
interrogatories  can  not  be  sustained  where  the  facts  found  do  not  con- 
trol the  general  verdict.  l\enimanv.  Wiley,  SS 

2.  Special  Findings. — Practice. — Evidence, — An  inconsistency  between  a  gen- 
eral verdict  and  the  answers  by  the  jury  to  special  questions  of  fact, 
which  will  justify  a  verdict  upon  the  latter  against  the  former,  must 
be  irreconcilable  in  view  of  the  pleadings  alone,  without  reference  to 
the  evidence.  Louthain  v.  Miller,  161 

8.  Practice. —  Venire  de  Novo, — A  venire  de  novo  will  not  be  granted  where 
the  verdict  of  the  jury  finds  the  substance  of  the  issues,  and  is  free  from 
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anoertainty  or  ambiguity,  and  is  not  so  defectiye  as  to  prevent  the  ren- 
dition of  judgment  thereon.  Hechdman v. Bupp^  ^iSG 

4.  I^pwial  Verdict, —  Judgment, — I^tictice. — A  defendant,  deeming  himself 
entitled  to  judgment  on  a  special  venHct,  may  move  for  such  judg- 
ment, and  the  question  is  thereby  presented  whether  the  plaintiff  is 
entitled  to  judgment.  Dixon  v.  Dukcj  4'i^ 

6,  Same, — Burden  of  Ptoqf. — If  a  special  verdict  do  not  find  such  facts  as 
entitle  the  party  having  the  burden  of  proof  to  judgment,  then  a  mo- 
tion by  the  adversary  for  judgment  should  be  sustained.  lb, 

6.  Same. — Special  Finding, — A  special  verdict  should  contain  only  facts 
found,  and  if  it  states  either  evidence  or  conclusions  of  law,  such 
statements  should  be  disregarded.  lb, 

7»  A  general  verdict  or  finding  need  not  show  the  facts  on  which  it  rests. 
It  need  only  state  a  conclusion  broad  enough  to  cover  the  issues. 

Barton  v.  Mc  Whinney,  4^1 

VOLUNTARY  ASSIGNMENT. 
See  Husband  and  Wife,  7. 

WAIVER. 

See  Exemption  Law;  Insurance;  New  Trial,  2;  Practice,  18;  Re- 
plevin Bail;  Supreme  Court,  9, 13, 17;  Vendor  and  Vendee,  1. 

WARRANTY. 
See  Decedents'  Estates,  2 ;  Promissory  Note,  1. 

WEIGHT  OF  EVIDENCE. 
See  Supreme  Court,  8, 19. 

WIDOW. 

See  Husband  and  Wife,  10;  Married  Woman,  6;  Mortgage,  1 ;  Par- 
tition; Will,  1. 

WILL. 
See  Demurrer  to  Evidence,  3. 

1.  Devise  Durinp  Widowhood. — Election. — D&icent. — Where  a  husband  dies, 
leaving  a  wife  and  two  children  surviving  hira,  having  devised  his  land 
to  his  wife  during  widowhood,  and  she  elects  to  accept  the  provision 
made  for  her  by  will,  her  estate  is  limited  in  duration  to  the  period  of 
her  widowhood ;  and  a  purchaser,  through  a  mortgage  executed  by  her 
after  a  second  marriage,  acquires  no  title  to  any  part  of  the  land. 
And  the  fact  that  no  disposition  of  the  land  was  made  after  the  wife 
ceased  to  be  a  widow,  did  not  entitle  her  to  any  portion  of  it  under  the 
law,  as  her  election  to  take  under  the  will  precluded  any  such  claim. 

a  Harrow  y.  Whitney,  14O 

2.  Construction. — Intention. — In  construing  a  will,  it  is  the  duty  of  the  court 
to  ascertain  and  carry  into  effect  the  intention  of  the  testator,  if  it  can 
be  done;  and  this  intention  is  to  be  ascennined  from  an  examination 
of  all  the  provisions  of  the  will,  in  relation  to  the  subject  of  inquirv. 

Hiiida  V.  Hindf^y  312 

3.  Same, — Bond, — Executor. — TnLnl  and  Trustee. — Limit  of  LiahUUy, — The 
bond  of  an  executor,  given  to  secure  the  faithful  discharge  of  his  duties 
as  executor,  can  not  be  construed  as  conditioned  for  the  faithful  dis- 
charge of  his  duties  as  trustee  of  a  trust  created  by  the  will.  76. 

4.  Samt. — Bond  of  Trustee. — Duty  of  Court. — It  is  the  duty  of  the  court 
having  jurisdiction  of  an  express  trust  to  require  the  trustee  to  execute 
bond,  with  sufficient  sureties,  conditioned  for  the  faithful  performance 
of  the  duties  of  his  trust,  and  the  preservation  of  the  trust  estate.    Ih. 
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WITNESS. 

See  Criminal  Law,  2,  28;  New  Trial,  1;  Practice,  12;  Bailboad^  2; 

Supreme  Court,  7, 14. 

1.  Handwriting, — Expert — An  expert  may  state  his  opinion  whether  or  not 
the  writing  in  question  is  in  a  feigned  hand.  Ooxv,JXU,S34 

*2.  Evidence.— Competency  of  Party.  — The  plaintiff  in  ejectment  had  C50ii- 
tracted  in  writing  for  the  sale  of  the  land  to  the  defendant,  and  upon  a 
decree  of  foreclosure  of  his  lien  as  vendor  had  repurchased  the  land 
and  had  obtained  the  sheriff's  deed ;  and  the  children  of  the  principal 
defendant,  having  been  admitted  to  defend,  set  up  that  the  contract  of 
sale,  thrugh  made  in  the  name  of  their  father,  was  for  the  benefit  of 
their  mother,  who  was  not  made  a  party  to  the  foreclosure,  and  that  as 
her  heirs  they  had  her  rights. 

Heldj  that  there  was  no  error  in  permitting  the  plaintiff  to  testify  con- 
cerning  the  possession  of  the  premises  by  the  principal  defendant  be- 
fore the  commencement  of  the  action.  Bitting  v.  Ten  Eycky  357 

3.  Foundatimifor  Impeachment, — l^ime  and  JRfoce. — An  impeaching  question 
which  calls  for  a  statement  made  '^  in  June  last,  in  Hazelton,  Indi- 
ana," is  sufficiently  definite  as  to  time  and  place,  when  the  principal 
witness  admits  a  conversation  at  such  time  and  place,  though  denying 
ing  the  particular  statement  imputed  to  him. 

EvawtvilUj  etc,j  R,R,Co,Y.  McfnJtgomery,  4^4 

WRITTEN  INSTRUMENT. 

See  Pleading,  1, 13, 15. 

Construction, — InOruetion, — ^The  construction  of  a  Written  instrument  is  for 
the  court,  and  when  by  the  face  of  the  instrument  it  is  so  the  court  may 
tell  the  jury  llhat  **  upon  its  face  it  purports  to  be  executed  for  an  hon- 
est purpose."  LouUiain  y.  Miller^  161 


S^,   h.    CL,    Cb. 
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